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UNITED STATES. 


CoMPILED STATUTES. 
Vol. 3, p. 3461, 806.70 coc cccceesccssccccceccece wees ccccccccccsccecs th 


REVISED STATUTES. 
P, 463, ch. 11, 86. 2477 2... ccc ccccccccccccnenccccccsseccccscccccse 68 


CASES DETERMINED 


_ IN THE 


SUPREME COURT OF NEBRASKA 


AT 


SEPTEMBER TERM, 1905. 


STATE OF NEBRASKA, EX REL., JOIN IL. MICKEY, RELATOR, 
y. L. C. Rengsau, COUNTY CLERK, FT AL., RESPONPENTS, 


Firep November 22, 1905. No. 14,512. 


ORIGINAL application for a writ of mandamus to compel 
respondents to select jurors under chapter 176, laws 1905. 
Writ denied. 


Norris Brown, Attorney General, William T. Thompson 
and fF. Falloon, for relator. 


Wesley T. Wilcow, contra. 


PER CURIAM. 


Writ denied, on the ground that the law is unconstitu- 
tional. Opinion to be filed later. 


The following opinion was filed December 20, 1905: 


1. Statutes: VaLipity. If a statute is incomplete, so that it cannot be 
complied with without additional provisions that are not_indi- 
cated by the act itself, the court cannot supply such defects so 
as to give validity to the act. 


2. : . Chapter 176 of the laws of 1905, which purports 
to prescribe the method of selecting juries in counties having 
less than 30,000 inhabitants, is invalid because its requirements 
cannot be complied with. The method provided is impossible 
of execution, 


4 (1) 
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State v. Reneau, 


SEDGWICK, J. 


In this case the writ of mandamus was denied because 
the “jury law” enacted in 1905 (laws 1905, ch. 176) was 
held to be invalid. The constitution provides: “The right 
of trial by jury shall remain inviolate.” Const., art. I, 
sec. 6. Also, “11 courts shall be open, and every person, 
for any injury done him in his lands, goods, person, or 
reputation, shall have a remedy by due course of law, and 
justice administered without denial or delay.” Const., art 
I, sec. 13. Under the provisions of the act in question, it 
would be impossible to obtain a jury in some of the coun- 
ties of the state, and justice could not be regularly ad- 
ministered without delay. By section 2 of the act it is 
enacted: “That upon the completion of the canvass of the 
election returns said board shall select at least 500 names 
from the tally sheet, provided that the tally sheet contains 
that many names; if the tally sheet does not contain 500 
names then from the actual number of names contained 
ey said shect, in all counties having less than 30,000 in- 
habitants, in the manner following: They shall divide 
the number of electors to be selected by the number of the 
voting precincts, and allot to each voting precinct the 
quotient or number thus obtained; then the board shall 
divide the number of names found upon each tally sheet 
of each voting precinct by the quotiecut or number allotted 
to each precinct, and then shall count from the top of 
the tally sheet of the precinct the number of names of this 
last quotient, the last name of which shall be selected and 
put into a receptacle as hereinafter provided, then again 
count down the tally sheet selecting every name that cor- 
responds to the number of this quotient until the full 
quota of names from said precinct shall have been chosen, 
and thus continue the process through each precinct until 
the required number of names shall have been selected, and 
the names so selected shall be furnished to the clerk of 
the district court of the county or his deputy.” The 
“tally sheet” does not contain the names of electors, and, 
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consequently, if this provision is to be construed as it 
reads, there is no method provided for obtaining the names 
of qualified persons from which to select the jury. If, 
however, the rules of construction can be strained so far as 
to make these words mean the poll-book or some other 
recognized register of names of the voters of the county, 
still the difficulty would not be removed. If “the number 
of electors to be selected” is divided by the number of vot- 
ing precincts in the county, the quotient would generally 
be fractional, so that it would be impossible to allot to 
each voting precinct “the number thus obtained.” This 
again requires a forced construction, such as, for instance, 
that fractions less than one-half are to he rejected, and 
that fractions of more than one-half are to be counted as 
one. We are confronted with other difficulties which 
would render the proceedings prescribed for selecting a 
jury impracticable. The number of names found upon 
such register of electors as the court shonld substitute for 
the “tally sheet”? named in the statute is to be divided by 
the number of electors which has been allotted to each 
precinct, and here again no provision is made for fractional 
quotients, and no method to ascertain the exact number by 
which the number of names on the “tally sheet” shall be 
divided. If the number of names of the voters of the 
precinct is to be divided by a fractional number, it would 
be impossible to “count from the top of the tally sheet 
of the precinct the number of names of this last quotient,” 
and impossible by this process to select the names from 
the list so being divided. To supply these defects, and. 
others which appear in the act, requires legislation, and 
not judicial construction. The act is incapable of accom- 
plishing the only purpose which it professcs. 

The relator asks for a writ of mandamus, compelling the 
officers to select juries under this act, which is impossible. 
The writ was therefore denied. 

WRIT DENIED. 


4 NEBRASKA REPORTS. [VoL. 75 


State v. Missouri P. R. Co. 


STATE OF NEBRASKA, APPELLEE, V. Missourr PaAciric RAIL- 
WAY COMPANY ET AL, APPELLANTS. 


Fitep Novemner 22, 1905. No. 14,198. 


1. Taxation: Tax List. The statute requires the county clerk in 
making up the tax list “to prepare a complete statement of all 
the lands and lots in his county on which the taxes for one or 
more years are delinquent,” but if this duty is neglected by the 
clerk the lien of the taxes is not thereby lost. 


2. 


: Emrnent Domatn. A railway company in condemning land 
for its right of way and depot grounds is not the agent of the 
state. The state has no ownership in the lands by virtue of 
condemnaticn proceedings. 


3. Eminent Domain: Norice: Liens. I£ a railway company in con- 
* demnation proceedings for its right of way and depot grounds 
fails to make all parties interested in the land parties to the 
proceedings or to give them notice of the proceedings so that 
their rights may be protected, it takes the land subject to such 
liens as are prior to the rights of the parties to the proceedings. 


: Owners. Real estate cannot be taken by condemnation 
proceedings unless payment therefor to the owners is first made 
or secured. All parties having an interest in the land are 
“owners” within the meaning of the statute, A lien for taxes 
is such an interest in the land. 


ApruaL from the district court for Cass county: PauL 
JESSEN, JUDGE. Affirmed. 


B. P. Waggener, James W. Orr and A. N. Sullivan, for 
appellants, 


C. A. Rawls, contra. 


SEDGWICK, J. 


A tax suit was brought for the year 1904 in the district 
court for Cass county, in which the Missouri Pacific Rail- 
way Company was made defendant, and it was sought to 
enforce the collection of taxes upon certain lots upon 
which the railway company had acquired a right of way. 
The district court upon the tria] keld thet all taxes leyied 
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after the railway company acquired its right of way were 
void, because the right of way should be assessed by the 
state board and was not subject to local taxation. The 
district court also held that the taxes assessed before the 
right of way was acquired by the railway company were 
a lien upon the lots and upon the right of way of the rail- 
way company. It directed that the fee of the lots should 
be first offered for sale subject to the easement of the rail- 
way conipany to satisfy this lien, and that, if the fee 
subject to said easement could be sold for a sufficient 
amount to satisfy the tax lien, the easement of the railway 
company should not be disturbed, but, if no bid could be 
obtained sufficient to satisfy the taxes, then the fee and 
the casement of the railway company should be offered 
for sale. The railway company appeals, and complains 
of so much of the decree as charges its right of way with 
the lien of these taxes. Some of the lots were obtained 
by the railway company upon contracts with the owners, 
who deeded them in fee to the railway company. Others 
were obtained by condemnation proceedings under the 
statute. J‘rom the view we take of the case this distine- 
tion is immaterial. 

1. It is suggested in the brief on the part of the railway 
company that “the first section of the act under which 
the suit is brought provides that on or before the 15th 
day of May, each year, it is the duty of the county treas- 
urer to prepare a complete statement of all the lands and 
lots in his county on which the taxes for one or more 
years are delinquent, or on which any special assessment 
of any city in the county is delinquent,” and it is stated 
in the brief that, if this jurisdictional provision had been 
observed, the suit, would not have been brought. We do 
not understand how this suggestion affects the merits of 
this case. The revenue law then in force provided that 
the county clerk, in making up the list for the current 
year, should enter delinquent taxes also. If these taxes 
were a lien upon the lots in question, the clerk should of 
course have entered them as delinquent taxes upon the 
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list, so that they might be collected as delinquent taxes; 
but we do not see how his failure to do so would in any 
wauner affect ihe lien of the taxes, or prevent the clerk 
in a subsequent year from completing his tax list as the 
law requires by entering these delinquent taxes thereon. 

2. The statute then in force made these taxes a lien 
upon the real estate, and that lien accrued before the com- 
mencement of the condemnation proceedings instituted by 
the railway company. The statute declared that this lien 
should continue until the taxes were paid. The law under 
which the condemnation proceedings were had provided 
“that no appropriation of private property for the use of 
any corporation provided for in this subdivision, shall 
be made until full compensation therefor be first made or 
secured to the owners thereof.” Comp. St. 1903, ch. 16, 
sec. 81 (Ann. St. 9967). It is contended that the. con- 
demnation proceedings were instituted for a public pur- 
pose, and that in those proceedings the railway company 
acted merely as the instrument for the state in appropriat- 
ing the right of way for public use, and that such proceed- 
ings must necessarily result in the destruction of the 
state’s lien for taxes, since it would be inconsistent for 
the state to proceed to condemn its lien for taxes. It is 
said in the brief: “When these lots were taken by the 
state, the state had a lien on the lots for any tax that had 
become delinquent.” This argument is not satisfactory 
to our minds. The state did not take this land. The 
lands and the right of way after the taking were private 
property the same as before. The state had no ownership 
therein by virtue of the condemnation. These lands are 
subject to taxes after the condemnation, as well as before. 
The state does not levy taxes upon its own land, nor does 
it allow any tax to be levied thereon in its name.. The 
language used in Tinsman v. Belvidere D. R. Co., 26 N. J. 
Law, 148, 69 Am. Dec. 565, which was a somewhat similar 
case, is, we think, entirely applicable here. The court 
said: 

“This work was not done by the state nor by the agents 
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of the state, nor is the profit resulting from it to inure to 
the treasury of the state. It was done by a private cor- 
poration, acting in their own behalf, for their own benefit, 
and for the interest of the individual stockholders. True, 
they were invested with such portion of the sovereign 
power as enabled them to construct the road. They were 
authorized, in virtue of the right of eminent domain, to 
take private property, so far as was essential to the com- 
pletion of a work of public improvement, and thus far we 
provide strictly for remuneration.” 

And, also, in Burlington & M. R. R. Co. v. Spearman, 12 
Ta. 117, it was said: 

“The property of a railroad company is not exempt 
from taxation in this state. The road of complainant is 
not the ‘work of the state’ The roadbed and depot 
grounds are not ‘held as an easement of the public, by the 
company as the agents of the state,’ as claimed by the 
appellant. The plaintiff, on the contrary, is a private 
corporation ; the stock is the private property of the stock- 
holders, who, as such, own all the corporate property.” 

There is therefore no inconsistency in bestowing the 
power of eminent domain upon railway companies without 
at the saine time giving to the railway company the power 
to annul, without payment, all tax liens upon the property 
it may desire to so take. At the time these condemnation 
proceedings were instituted the statute gave to the rail- 
way company the right to construct its road over the lands 
owned by the state, without compensation to the state, 
and it was held in Chicago, B. & Q. R. Co. v. Englehart, 
57 Neb. 444, that a railway company which had con- 
structed its road over the saline lands of the state, relying 
upon this statute, could not be evicted from the Jaud either 
by the state or its subsequent grantee. A doubt was ex- 
pressed whether the legislature could donate the Jand to 
the railway company for right of way, without compensa- 
tion. It was suggested that possibly the state might after- 
wards recover from the railway company the value of the 
land. The railway company cannot avail itself of this 
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provision of the statute in this case. The legislature has 
no power to release lands from tax liens. Section 4, ar- 
ticle IX of the constitution, forbids it. The constitutional 
provision would prevent granting such right of eminent 
domain as would operate to cancel the tax lien existing 
against the land taken under such right. If it cannot 
release land from taxes, it cannot grant power to private 
corporations, which in its exercise would necessarily 
. operate to release the land. It was the duty of the legisla- 
ture, then, in granting the power of eminent domain, 
to make provision. for applying the proceeds of the 
land so taken to the payment of tax liens existing thereon. 
The legislation on the subject should be construed in 
view of this duty on the part of the legislature. 

3. A number of authorities are cited by appellant upon 
the proposition that special assessments against land 
included in the right of way and depot grounds of railway 
companies cannot be enforced; but these anthorities can 
have no application to this case, because the lien which it 
is sought here to enforce is for a general tax, and not for 
a special assessment, and because this lien attached to the 
land before the railway company obtained any interest 
therein. The language used in such cases must be con- 
strued in the heht of questions that were being discussed, 
and a very ditferent question is presented when it is 
sought to enforce a lien which existed against the land 
when the railway company acquired its title thereto. In 
Gray v. Case, 51 N. J. Bq. 426, 26 Atl. 805, the state had 
loaned from its sinking fund $6,000 upon a tract of land, 
and had taken a mortgage thereon to secure the loan. 
Afterwards the railway company acquired a right of way 
over this land by condemnation proceedings, but did not 
notify the state of the proceedings, and, because no notice 
of the condemnation proceedings was given to the state 
nor to the commissioners of the sinking fund, it was held 
that the lien of a subsequent assignee of the mortgage was 
prior to the rights of the railway company, and that the 
railway company was liable to the holder of this mortgage 
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for the full amount of the award in the condemnation 
proceedings, although it had paid the amount of the award 
to the holder of the fee title of the land. The fact that the 
state was the holder of the lien at the time of the con- 
demnation proceedings, and that the proceedings were 
authorized by the state, did not affect the liability of the 
railway company. In discussing this question the court 
said: 

“But the company failing to give the requisite notice, 
it still had the right to have equitable distribution of the 
award amongst those interested. For this purpose it was 
entitled to the aid of the court. Plait v. Bright, 2 Stew. 
Kq. 128, s. c. 4 Stew. Eq. 81. This, too, was neglected by 
the company. Parties who fail to avail themselves of the 
rights and safeguards which the law offers them cannot 
complain when such failure results in their disadvan- 
tage.” 

4, The property of an individual cannot be taken for 
- the use of a railway company by condemnation proceed- 
ings without payment therefor. Under our statute the 
payment must be made to the owner of the land, and the 
doctrine is well settled that all persons who have an in- 
terest in the land are owners within the meaning of this 
statute. In Omaha B. & T. R. Co. v. Reed, 3 Neb. (Unof.) 
793, it was contended that a mortgagee was not an owner | 
of the land within the meaning of this statute, but the 
court said: 

“A lavge number of cases are cited from other states in 
support of this position, The answer to this is, simply, 
that there are various statutes in various states, and 
various decisions of the courts construing them, but 
that our statute has been construed by this court in 
Gerrard v. Omaha, N. & B. H. BR. Co., 14 Neb. 270, to 
include all persons who have an interest in the estate, and 
in Dodge v. Omaha & 8. W. K. Co., 20 Neb. 276, it has 
been expressly decided that the mortgagee is an owner 
within the meaning of this statute.” 

In the Gerrard case cited in the above quotation it was 
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held that the owner of a tax licen on the lands was a 
proper party.to the proceedings. In this case the court 
used the following language: 

“It is therefore its duty to bring in all parties having 
an interest in the estate in order that the condemnation 
money may be properly applied. The word ‘owner’ as 
used in the statute applies to all persons who have an 
interest in the estate. Where it is necessary the court 
possesses ample power to require such parties to inter- 
plead, and to apportion the money according to their 
rights.” See also Dodge v. Omaha & 8S. W. R. Co., 20 
Neb. 276; Leigh v. Green, 62 Neb. 344. 

We are satisfied with the construction placed upon the 
statute by the foregoing decisions. The rule thus estab- 
lished does not put any hardship upon the railway com- 
pany. The lien of these taxes was a matter of record. It 
could have been easily ascertained, and could have easily 
been provided. for. Several cases have been brought to 
our attention in which the courts of other states have held 
that, upon the suggestion of the railway company, the 
court would require taxes then existing upon the land to 
be paid out of the condemnation money while the same 
was in the hands of the court. Philadelphia & R. R. Co. 
v. Pennsylvania S. V. R, Co., 151 Pa. 569, 25 Atl. 177. - 
> However this may be, there can be no doubt that under 
our statute the railway company might protect itself by 
making lien-holders parties to the proceedings, and if it 
neglects to do this, and allows the holder of the -fee to 
obtain the entire award, it cannot afterwards insist that 
the lien-holders shall by such proceeding be deprived of 
their interest in the property, It follows that the judg- 
ment of the district court is right, and it is therefore 


AFFIRMED. 


VOL. 75] SEPTEMBER TERM, 1905. 11 


Lucas v. State. 


JOHN R. LUCAS ¥, STATE OF NEBRASKA. 
Fitep NovemMBer 22, 1905. No. 14,218. 


1. Criminal Law: Cnancr or Venue: Discretion. The constitution 
guarantees to every person charged with crime a trial by an im- 
partial jury. If there is such a prejudice in the minds of the 
people of the county against the defendant, or such a firm con- 
viction of his guilt of the crime charged against him that there 
is substantial and well-founded reason to believe that he cannot 
obtain a fair trial in the county, the constitution requires that 
the venue be changed. The trial court must exercise discretion 
in determining these facts, but has no discretion to refuse the 
change of venue when these facts appear. 


2. 


The determination of the trial court upon 
an application of the accused for change of venue will not be 
disturbed, unless it appears from the record that its conclusion 
is wrong. Its discretion in the matter is a legal and not an 
arbitrary one. 


3. Continuance. The defendant in a criminal trial is not prejudiced 
by the denial of his application for continuance upon the ground 
of absence of material witnesses, if the matters to be proved by 
the evidence of the absent witnesses are conclusively established 
upon the trial by other witnesses and are not controverted by the 
state. 


4, The guaranty of the constitution that in all criminal prosecutions 
the accused shall have the right of trial by an “impartial jury” 
should be carefully guarded by the courts. It is not competent 
for the legislature to limit or modify this right. 


5. Jurors: Competency. Section 468 of the criminal code provides 
that a juror who is prejudiced against the accused is not com- 
petent; nor is one who has an opinion as to the guilt or inno- 
cence of the accused, unless he says on oath that he feels able, 
notwithstanding such opinion, to render an impartial verdict upon 
the law and the evidence. . 


A juror who has an opinion as to the guilt ‘or 
innocence of the accused, from whatever source he has acquired 
the information on which that opinion is based, is not rendered 
competent by the mere fact that he says, on oath, that he feels 
able, notwithstanding such opinion, to render an impartial verdict 
upon the law and the evidence. It must affirmatively appear from 
the whole evidence, upon a fair examination, that he is impartial. 


q. : 


The court must be satisfied that the juror is im- 
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partial. This means that the whole evidence, in the light of the 
circumstances, including the conduct and demeanor of the juror, 
must show affirmatively that the juror is impartial. 


8. Verdict: Evipence. In criminal trials, the verdict of guilty is not 
supported by the evidence, unless each element of the crime 
charged is proved beyond a reasonable doubt. A finding of malice 
or criminal intent must be derived from the facts proved, and 
not from conjecture. 


Error to the district court for Phelps county: Ep L. 
ADAMS, JUDGE. Reversed. 


H. M. Sinclair, 8. A. Dravo and J. L. McPheely, for 
plaintiff in error. 


Norris Brown, Attorney General, and W. T. Thompson, 
contra. 


SEDGWICK, J. 


The defendant was tried in the district court for Phelps 
county upon an information charging him with murder 
in the first degree. The jury having by their verdict found 
him guilty as charged, he was sentenced to imprisonment 
for life, and brings the proceedings to this court for review 
upon petition in error. 

1. The defendant made an application for a change of 
venue. The application is supported by a large number of 
affidavits. These affidavits are mostly in substantially the 
Same or a simliar form, and, with few exceptions, it is 
stated in each affidavit that the affiant has heard a great 
deal of talk concerning the alleged offense with which the 
defendant is charged, and that the matter has been gen- 
erally talked about and thoroughly canvassed in the com- 
munity where the affiant resides; that affiant knows that 
there is a strong prejudice against the defendant, and 
believes that the prejudice is so strong and so universal 
that it would be impossible for the defendant to have a 
fair and impartial trial before any jury of citizens of the 
county. These affidavits are from residents of various 
townships in the county, and in some of them the affiant 
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states that he is thoroughly acquainted throughout the 
whole county. The leading counsel for the defendant in his 
affidavit shows that he is well acquainted throughout the 
county, and that he was present at the preliminary exam- 
ination of the defendant, and there “discovered an intense, 
bitter feeling against the defendant”; that he has taken 
pains to investigate the cause thereof, and finds that it 
is based upon prejudice which is generally entertained 
against the defendant, and that on account of such preju- 
dice the defendant cannot receive a fair and impartial 
trial in the county; that he has talked with numerous 
citizens relative to their making affidavits of said fecling, 
and has been generally refused. Some of the refusals were 
based upon the avowal that the defendant did not deserve 
a fair trial; others on the ground that the making of such 
affidavit might injure their business. He further says 
that from his experience he believes that a trial of the 
cause in that county would be a farce, instead of a fair and 
impartial trial, as guaranteed by the constitution. Quite 
similar facts are testificd to in other affidavits of defend- 
ant’s attorneys. Affidavits were filed in opposition to the 
motion, and, although their number was greater, they are 
quite similar in form and in the manner of presenting 
their facts to those already noticed. Each affiant testifies 
that he is acquainted in the county or in some particular 
township ef the county, and that he knows the feeling of 
the pcople in regard to the case in question, and that there 
has been but little talk in the immediate neighborhood of 
the residence of the affiant in regard to the matter, and 
that affiant does not believe that there is any bias or preju- 
dice against the defendant, and feels confident that there 
would be no doubt of readily getting a fair and impartial 
and unbiased jury in that county to try the case. The wit- 
nesses upon both sides, as far as the affidavits show, 
would appear to be honest in their convictions. We do 
not think that the affidavits, taken altogether, make it ap- 
pear that the trial‘court erred in the exercise of its dis- 
cretion in overruling the application, The constitution 
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guarantees to each citizen a fair and impartial trial when 
charged with crime, and it is the duty of the trial court to 
see that this guaranty is effective. If there is such a 
prejudice in the minds of the people of the county against 
the defendant, or such a firm conviction of his guilt of the 
crime charged against him, that there is substantial and 
well-founded reason to believe that he cannot obtain a 
fair trial in the county, the constitution requires that the 
venue be changed. Where these facts appear, there is no 
discretion in the matter. The trial court must grant the 
change. The discretion of the court is in determining 
these facts. It is, of course, a legal and not an arbitrary 
discretion. The determination of the trial court upon this 
question will not be disturbed, unless it appears from the 
record that its conclusion is wrong. It would be a difficult 
matter to determine solely from the affidavits in this record 
whether there was or was not such a prejudice against the 
defendant in Phelps county as might reasonably be ex- 
pected to prevent a fair trial, and, when we consider 
the advantages of the trial court in passing upon this 
question, it seems clear that it is not the duty of this 
court to interfere. 

2. An application was made by the defendant for a 
continuance. It is insisted that the court erred in over- 
ruling this application. To determine this question, it is 
necessary to bear in mind the issues of fact that were being 
contested by the parties. The defendant was charged 
with murder in the first degree. The homicide was ad- 
- mitted, and the defendant attempted to show that the kill- 
ing was done in self-defense. The continuance was ap- 
plied for upon the ground of the absence of two witnesses 
whose evidence, it was claimed, was material upon the 
question of self-defense. In the affidavits filed for the de 
fendant it is shown that both of these witnesses, if present 
at the trial, would testify that the deceased immediately 
before the homicide had made threats against the defend- 
ant; that the deceased stated to the witnesses that the 
defendant owed him money and refused to pay it, and that 
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he, the deceased, did not propose to waste any money or 
time in attempting to collect it by law, “but would take 
it out of the hide” of the defendant, and that the deceased 
at this time, being in great anger, declared to the witnesses, 
“unless Lucas pays me what he owes me, I will kill him as 
sure as I am here,” and also told the witnesses to inform 
Lucas of this fact; and that the witnesses just before the 
homicide did inform the defendant of these threats made 
against him. Of course, this evidence was material to the 
issue being tried, and we are satisfied from the showing 
made that the defendant was not so lacking in diligence as 
to justify refnsing him a continuance upon that ground. 
It is, however, urged in answer to this contention that the 
proposed evidence of these two witnesses would, if offered 
upon the trial, have been cumulative only, and that the 
evidence of threats of the same nature was so strong in 
the record that further evidence upon that point was 
wholly unnecessary, and conld not have been of any use 
to the defendant. This view scems to be justified. There 
could have been, imnder the evidence received upon the trial, 
no doubt in the minds of the jury that the deceased had 
made the strongest possible threats against the defendant, 
and that the defendant was aware of these threats at 
the time of the homicide. The testimony upon this point 
will be again referred to in the consideration of the ob- 
jection that the evidence is not sufficient to support the 
verdict. We are satisfied that no injury resulted to the 
defendant from the absence of these two witnesses, and 
that the defendant has not been prejudiced by the refusal 
of the court to grant his application for a continuance. 

3. The objection to the competency of some of the jurors 
is a more serious one. Section 11 of article I of the con. 
stitution is in these words: “In all criminal prosecutions 
. the accused shall have the right to appear and defend in 
person or by counscl, to demand the nature and cause of 
accusation and to have a copy thereof; to meet the wit- 
nesses against him face to face; to have process to compel 
the attendance of witnesses in his behalf; and a speedy 
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public trial by an impartial jury of the county or district 
in which the offense is alleged to have been committed.” 
No one of these enumerated rights of the defendant in a 
criminal prosecution is of more importance than the right 
to have a speedy public trial “by an impartial jury.” No 
legislation could be valid that in any manner limits or 
modifies this right. The statute provides that, although 
a juror may show that he has formed an opinion as to the 
guilt or innocence of the accused, still, if that opinion is 
“founded upon readiug newspaper statements, communi- 
cations, comments, or reports, or upon rumor, or hearsay, 
and not upon conversations with witnesses of the transac- 
tions, or reading reports of their testimony, or hearing 
them testify, and the juror shall say, on oath, that he feels 
able, notwithstanding such opinion, to render an impar- 
tial verdict upon the law and the evidence, the court, if 
satisfied that said juror is impartial, and will render such 
verdict, may, in its discretion, admit snch juror as com-_ 
petent to serve in such case.” Criminal code, sec. 468. 
This statute, if rightly construed, is a correct interpreta- 
tion of the constitutional provision. Unless the juror 
shall say on oath that he feels able, notwithstanding such 
opinion, to render an impartial verdict, he cannot be re 

tained upon the panel, and if he does so say, upon oath, 
the court still cannot retain him, unless satisfied that the 
juror is impartial and will render such verdict. The rule 
is correctly stated in Basye v. State, 45 Neb. 260, 276, in 
these words: 

“A juror, who ‘upon his voir dire discloses that he is 
biased or prejudiced, or who has a fixed and settled con- 
viction or opinion as to the guilt or innocence of the de- 
fendant based upon mere rumor, or the reading of the pub- 
lic press, or -founded upon conversations with witnesses 
of the transaction, is incompetent to serve, and should be 
rejected, even though he may upon his examination state 
that he feels able ‘to render an impartial verdict upon the 
law and the evidence.’ This is the true test of disquali- 
fication within the meaning of the statute. If upon the 
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whole examination of the juror it is manifest that the 
opinion formed by him from reading newspaper accounts 
of the alleged crime or upon rumor is merely hypothetical, 
or conditional on the truth of the rumor or the news- 
paper reports read; that he has no scttled opinion as to 
the guilt or innocence of the accused, and that he can 
render a fair and impartial verdict upon the evidence ad- 
duced on the trial, under the instructions. of the court, 
the juror is competent.” 

The examination of the juror made by the court should 
be with the view of ascertaining the condition of his mind, 
and whether in reality he is an impartial juror. To so 
frame the questions as to lead the juror to say that he is 
disinterested, and that he can and will render a fair and 
impartial verdict upon the evidence under the law, as 
stated in the instructions of the case, is not enough. It 
would frequently happen that a juror, who is himself con- 
scious of being prejudiced against the defendant, or of 
having a settled ‘conviction of the guilt or innocence of the 
defendant, may be so questioned by the court as to lead 
him to make formal statements, which, if taken by them- 
selves alone, appear upon their face to justify his re- 
tention. 

August J. Johnson, who was one of the jurors, is now 
alleged to have been incompetent. Upon his direct ex- 
amination by the attorney who was prosecuting in behalf 
of the state, he answered that he had resided in Bertrand 
for 22 years; that he was not acquainted with either the de- 
ceased or the defendant; that he was not present at the 
preliminary examination, and had not talked with any 
one who knew or claimed to be a witness in the case. The 
prosecuting attorney then asked him: “Do you know of 
any reason why you could not sit as a fair and impartial 
juror in this case?” and he answered: “Well, I have heard 
considerable.” “Q. That has been from newspapers and 
talk? A. Yes; and talk and things in general.” He was 
then asked whether he believed that, notwithstanding what 
he had heard, he could sit in the case and render a ver- 
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dict as fairly and impartially as though he had never 
heard of the case, “just try it on the law and the evidence 
right here in the court room,” and he answered: “I think 
so.” “Q. That wouldn’t influence your verdict, what you 
have heard and read? A.I think not. * * * Q. 
Have you at the present time any opinion as to the guilt 
or innocence of the defendant? <A. Yes, I have. Q. 
When I ask you that question, I don’t mean to ask you 
whether it is your opinion in regard to whether somebody 
is killed, or who killed him, but whether the party charged 
is guilty of the murder or not. That opinion you have 
is formed exclusively on newspaper reports and talk? A. 
Yes, sir. Q. Notwithstanding that opinion, you think 
you could sit in this case and render a fair and impartial 
verdict upon the law and the evidence here in court? A. 
I think so. Q. If selected as a juror you would try it 
on the law and the evidence here? A. Yes, sir.” De- 
fendant’s attorney then cross-examined him briefly, and 
in that examination he stated that there had been talk 
among the people; that he had not heard a great deal be- 
cause his time was occupied, but from what he had heard 
he had formed an opinion, and that it would require evi- 
dence to remove that opinion. The court then questioned 
him, and the juror answered the court as follows: “Q. 
I understand you haven’t talked with any witness in 
the case, so far as you know? A. No, sir. Q. You 
haven’t talked with anyone who purported to know the 
facts in the case of their own knowledge? <A. No, sir; I 
have not. Q. What you have heard talked was the com- 
mon talk that was prevalent in your town, discussing the 
matter? <A. Yes, sir. Q. Commonly called hearsay— 
what one heard somebody else say—was that the nature 
of it? A. I think so. Q. You have read the papers? A. 
I read an account of it in the Bertrand paper of how 
it took place. Q. Did this account purport to give the 
testimony taken at the preliminary examination? A. No, 
sir; it was just after it happened. Q. And upon that you 
formed an opinion as to the guilt or innocence of the de- 
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fendant? A. Yes, sir. Q. Notwithstanding the opinion 
that you have formed from what you have heard and what 
you have read, do you feel that, if you were retained as a 
juror in this case, you could render a fair and impartial 
verdict on the evidence as introduced here in court and the 
instructions that might be given you? A. I think I could; 
yes, sir. Q. And, if choscn as a juror, would you do that? 
A. Yes, sir. Q. Uninfluenced by what you have heard or 
read? <A. Yes, sir.” The challenge was then overruled 
by the court, and the defendant’s attorney cross-examined 
him further, and he answered as follows: “Q. The opinion 
that you have formed was as to the guilt or innocence 
of the defendant? A. Yes, sir; it was. Q. That opinion, 
then, as I might say, was as to the guilt of the defendant? 
(Not answered.) Q. You have that opinion now, haven’t 
you? A. Yes, sir.. Q. And that is such as would require 
evidence to remove it? A. It would. Q. You couldn’t 
start in on the trial of the case, then, as a juror, just 
the same as though vou had never heard about the case? 
A. Well, I don’t just think I could. Q. Now, in other 
words, if chosen as a juror, Mr. Johnson, as a juror, in 
the commencement of the trial, yon would remember what 
you have heard, and you would have that impression in 
mind as to the guilt or innocence of the defendant, and 
it would require evidence to remove that? A. Yes; it 
would require evidence to remove that. Q. You would 
start in the trial of the case, as a juror, if chosen, with 
that impression and opinion on your mind? A. Certainly.” — 
The court then questioned, and the juror answered as fol- 
lows: “Q. But you told me, notwithstanding the opinion 
that you have, based upon what you have heard and what 
you have read, yet, if retained as a juror, you feel that 
you could render a fair and impartial verdict under the 
evidence, as introduced in court, and the instructions 
given you by the court? A. Yes; because I haven’t heard 
only this héarsay. Q. And disabuse your mind of what 
you have heard? A. Yes, sir. Q. That wouldn’t enter 
into your deliberations upon a final determination of the 
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case at all? A. No, sir; it would not.” The challenge 
of the defendant to the juror was then overruled, and 
the defendant excepted. 

When the juror had upon examination of the defend- 
ant shown himself to be clearly incompetent, the court 
proceeds with the juror in language rather in the nature 
of positive statements than of interrogatories for the pur- 
pose of ascertaining the candid opinion of the juror, and 
determining from the whole evidence whether the juror 
was disqualified. Such a mode of questioning a juror 
was not calculated to bring out evidence upon which the 
court might fully determine whether or not there was an 
wbiding prejudice in the mind of the juror against the 
accused, or whether there was, in fact, a conviction in 
the mind of the juror as to the guilt of the accused 
which would, in some part at least, neutralize the circum- 
stances that might be brought before him tending to justify 
the accused. The apparent object of such an examination 
is to obtain from the juror a statement that he is im- 
partial. The juror himself probably so understood it, and 
human nature is such that very few jurors would fail to 
declare themselves impartial if they were aware that it 
was the desire of the court that they should so declare; 
but, as before seen, such a declaration on the part of the 
juror is not enough. He must be able at least to so de 
clare, but such declaration by him is not decisive of the 
question. The implication of the statute is that the juror 
who makes such declaration may himself be mistaken, 
and may not express the true conclusion to be derived 
from the whole evidence. If he has an opinion as to the 
guilt or innocence of the accused, it must affirmatively 
appear from the whole examination that he is impartial, 
or he cannot be received as a juror. We think upon the 
whole evidence of this juror it is manifest that the court 
had no sufficient evidence before it from which to be 
legally satisfied that the juror was impartial in the sense 
intended in the constitution. When the juror testifies 
that he has an opinion as to the guilt or innocence of the 
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accused, no matter from what source that opinion was de- 
rived, he cannot be accepted as a juror, unless from a con- 
sideration of the whole evidence, and the circumstances of 
the examination, including the conduct and demeanor 
of the juror, the court can find that he is impartial. 
Unless the court can find this as a matter of fact, it cannot 
be said the court is satisfied that the juror is impartial 
within the meaning of the statute. The testimony of sev- 
eral of the jurors was substantially the same as that of 
Mr. Johnson. They were received as jurors over the ob- 
jection of the defendant, and in this we think the court 
erred. . 

4. Another question presented by the defendant is as to 
the sufficiency of the evidence to support the verdict. As 
before stated, the homicide was admitted, and it was sought 
to excuse it on the ground of necessary self-defense. There 
were several eye-witnesses to the transaction, and there 
are very few material discrepancies in their evidence. One 
of these witnesses to the transaction was examined in be- 
half of the state, and the others, as far as practicable, 
were called by the defendant. The deceased had been in 
the employ of the defendant for several months during 
the summer and early fall of 1904. Some difficulty had 
arisen between them in the settlement for these services. 
The defendant paid the deceased the amount that he ad- 
mitted that he owed him and, as the defendant says, $10 
in addition. The deceased insisted that he still owed him 
$30. He placed his claim against the defendant in the 
hands of an attorney for collection, but this claim seems 
to have been withdrawn without any action being taken 
thereon. The deceased was very vindictive against the de- 
fendant, and frequently made the most. violent threats 
against him. There were several witnesses to these 
threats, some of whom testified that the deceased told them 
that the defendant had not paid him as much as he owed 
him, and that he would “take it out of his hide.” Others 
testified that the deceased told them that he would kill 
the defendant unless he paid him the balance that he owed 
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him. On the evening before the tragedy the deceased came 
to the defendant’s house at about 7 or 8 o’clock. He tied 
the mule which he rode at the gate, and left there a club 
which he had with him. This club was in evidence and 
was one of the exhibits, and appears to be a formidable 
weapon in the hands of an enraged man. The deceased 
then went to the house of the defendant and rapped at the 
door. Nobody answered him, and he walked into the room, 
where the defendant was, without further ceremony. The 
defendant took a lantern and went to his barn, as he says, 
to do some chores. The deceased walked along with him. 
While they were gone, it appears they had some contro- 
versy in regard to the difficulty existing between them, 
and when they came back as far as the gate an altercation 
arose, which was so violent as to attract the attention of 
the people in the house, who went to the door, and one of 
them went out where the altercation was. He testifies 
that the first thing he heard when he got there was that the 
defendant said to the deceased: “You brought this club here 
to kill me with, did you?” The deceased said: “I admit that 
I brought it here.’ The defendant then said: “Well, that 
is a pretty way for you to come to collect a bill. You 
brought that club on purpose to kill me with, did you?” 
The deceased said “Yes; I admit that I brought it and 
I intended to use it” and, calling the defendant a vile 
name, added: “You are too ornery to live. You ought to 
be killed.” The witness says that the deceased kept call- 
ing the defendant names and “shaking his fist at him and 
threatening him.” He was asked what Mr. Lucas said, 
and answered: “Mr. Lucas kept backing off, and told him 
to get out of the way. He did not want any trouble with 
him. He wanted him to get away, and let him alone. He 
didn’t want to have any trouble with him.” The witness 
testified further: “I heard Mr. Lester tell Mr. Lucas that. 
he was going to come back the next morning. He said: 
‘I will come back prepared to fix you,’ he said, ‘or get my 
money.’ He said: You * * * if I don’t get my 
money, I will kill you.’ He said: ‘I will come back pre- 


VoL, 75] SEPTEMBER TERM, 1905. 23 


Lucas v. State. 


pared to do you up.’ Mr. Lucas told him: ‘You had better 
get on your mule and go on home and get off the place.’ 
He said: ‘I don’t want you on the place any more.’ ” 
This evidence is not disputed by anyone, and is in har- 
mony with the other evidence in the record. Soon after 
the deceased had left the defendant that night, the de- 
fendant went several miles to a telephone office to request. 
the sheriff at Holdvege to come ont there and protect hiin, 
but, not being able to talk directly with the sheriff, and 
being informed that the sheriff refused to come, he went 
several miles farther, where there was more direct line of 
telephone commimnication with Holdrege, but, as he testi- 
fies, he was unable to get the sheriff, it being so late and 
the offices being closed. He then bought a double-bar- 
relled shoteun, and told the merchant from whom he 
bought it some of the circumstances that had taken place 
between himself and the deceased, and represented that 
he wanted the weapon to defend himself with. The party 
from whom he purchased this gun was a witness upon the 
trial, and testified that the defendant also said during 
their conversation, that if the deceased caine into his yard, 
he would kill him. The cartridges which the defendant 
procured were charged with fine shot, which were removed 
by the defendant and replaced with buckshot. The next 
morning at about 7 o’clock, and soon after the defendant - 
had finished his breakfast, the defendant saw from the win- 
dow of his house the deceased and Mr. Kirschener coming 
across the field toward the defendant’s house. He took 
his gun, which was loaded with buckshot, and went out 
into his yard, and, when Mr. Kirschener saw that the de- 
ceased was walking directly toward the defendent he left 
the deceased and went in a somewhat different direction, 
toward the barn, where one of the other witnesses was at 
work. When the defendant saw this and that the deceased 
was coming directly toward him, he shouted to him: 
“Halt!” The deceased answered: “I won’t do it,” and 
paid no further attention. 

Several witnesses were watching the transaction. None 
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of them testified that the deceased turned out of his course, 
which was directly toward the defendant, or that he hesi- 
tated in his advance toward the defendant. Some of them 
testified positively that he maintained his direct course 
toward the defendant, and hastened his speed when the de- 
fendant directed him to halt. There was a road or lane be- 
tween the parties from 25 to 30 feet in width, upon which 
there had been sonie travel, and which led in one direction 
toward the Platte river, a few rods distant, where there 
was no bridge, and in the other divection toward what ap- 
pears to be the main traveled road. When the defendant 
saw that the deceased was still approaching him, he called 
to him again, telling him to stop. “Don’t come any 
loser,” he said, “You take the road there and get away 
from here, I don’t want any trouble with you. Keep away 
from me.” The deceased answered, as before: “I won’t 
‘lo it,” and kept on. The two fences were of about the 
same character, each being of two wires and not difficult 
*o pass. The deceased passed through one of them. 
There appears to have been no impediment by the fence. 
One of the witnesses who was watching him testifies that 
he did not know whether he touched the wires at all, or just 
-valked right through between them. Just as he had passed 
‘through the first fence, the defendant called to him the 
third time, telling him not to come on. The third time 
the deceased said: “I won’t do it,” and, just as he stepped 
into the traveled track, the defendant shot him, discharg- 
ing both barrels of his gun, and killing him instantly. 
It must be said that the evidence clearly discloses that 
the conduct of the deceased from the first was such as to 
invite the tragedy which occurred. No rational man could 
have conducted himself as the deceased did, and consider 
hinself safe in so doing. He was unarmed, but he had 
told the defendant the night before that he would be armed, 
and he purposely acted in such a way as to lead the de- 
fendant to believe that he was prepared to kill the defend- 
ant, as he said he would be. He probably had no intention 
of taking the life of the defendant. We would appear 
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to be a braggart, but he wanted the defendant to suppose © 
that he intended to kill him, and he wanted that fact to 
be of assistance to him in carrying out his purpose. The 
question is whether the defendant did really suppose that 
the deceased intended to kill him, that is, whether the de- 
fendant himself acted in good faith in the matter, or 
whether he was pleased to see the deceased carry himself in 
such a manner as to give the defendant a special cause for 
taking his life, and whether, when he did take his life, he 
believed that the deceased was trying to impose upon him, 
and that there was no real danger. If a man of ordinary 
prudence and caution, situated as the defendant then was, 
and knowing what the defendant knew, would reasonably 
suppose that the deceased was armed, and was prepared 
and intended to then and there kill the defendant, and 
that, in order to prevent his doing so, it was necessary for 
the defendant to shoot the deceased, and if the defendant 
in good faith believed that his life was so in danger, and 
that he could only protect himself by shooting the de- 
ceased, then his action is justifiable on the ground of neces- 
sary self-defense. That the circumstances, as disclosed 
by this evidence, were such as to cause a man to reasonably 
believe that the deceased was arnied, and that he intended 
then and there to kill the defendant and would do so, 
unless prevented, there can be no doubt. 

It is contended by the state that the defendant did not, 
in good faith, believe himself to be in danger; that he had 
endeavored from time to time to aggravate the deceased, 
and to lead him on to such rashness as to afford the de- 
fendant an opportunity to take his life. The jury must 
have taken this view of the case. The question is whether 
the evidence establishes the view so taken beyond a reason- 
able doubt. The law does not allow a jury to reach such 
a conclusion from conjecture, or from considering that it 
may have been so. It was not incumbent upon the de- 
fendant to prove that he did not act from a malicious 
motive, that he did not desire to take the life of the de 
ceased, but was compelled to do so. On thé other hand, 
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in order to establish the guilt of the defendant, it was 
necessary that the state should prove, beyond a reasonable 
doubt, that the defendant did act from malicious motives, 
and that the defendant did not believe himself to be in such 
imminent danger as to make it necessary to take the life 
of the deceased in order to protect his own. These things, 
as before stated, must be found from the evidence in the 
case, and not from conjectures based upon possibilities, 
and the evidence must be of such a nature as to establish 
these elements of guilt beyond a reasonable doubt. The 
questions so presented are peculiarly within the province 
of the jury. If ordinary minds might differ as to whether 
the evidence establishes these elements of guilt beyond a 
reasonable doubt, the verdict of the jury cannot be dis- 
turbed. When the sheriff refused to go out to the de- 
fendant’s place for his protection until the next morning, 
the defendant told him that it might be necessary then 
to bring the coroner; but this statement furnishes no evi- 
dence of an intention or desire on the part of the de 
fendant to kill the deceased. The defendant had insisted 
to the sheriff that the deceased would kill him, and the ex- 
pression used in regard to the coroner would as well apply 
to that view of the case as to any expectation that the de- 
ceased himself would be killed. Again, when the defend- 
ant purchased the gun with which the killing was done, 
he is said to have stated that, if the deceased on the fol- 
lowing morning came into his yard, he would kill him. 
This statement furnishes the only evidence that we find in 
the record tending to show a disposition on the part of the 
defendant to unlawfully take the life of the deceased. If 
the defendant made this statement, which is by no means 
clear under the evidence, we do not see how it could be 
said to justify the conclusion, beyond any reasonable 
doubt, that the defendant did not at the time of the homi- 
cide in good faith believe that his life was in danger, and 
that the deceased was prepared and intended to carry out 
the threats which he had made upon the previous evening. 
We conclude that there is not sufficient evidence in the 
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record upon which to find the defendant guilty of murder 
in the first degree. 

Several instructions to the jury are objected to, but the 
conclusion which we have reached renders their discussion 
unnecessary. 

The judgment of the district court is reversed and the 
‘cause remanded. 

REVERSED. 


HOoLcoms, ©. J., took no part in the decision. 


JOSEPH NICKOLIZACK V. STATH OF NEBRASKA. 
Fitep NovemBer 22, 1905. No, 14,145. 


1. Criminal Law: Accusep as Witness. Where a defendant in a crim- 
inal case offers himself as a witness on his own behalf, he is 
subject to the same rules of cross-examination as other witnesses, 
and it is the duty of the court to keep the cross-examination 
within the law. 


2. : : ImpeacHMeEeNT. A witness cannot be cross-examined 
as to any fact which is collateral and irrelevant to the issues, 
for the purpose of contradicting him by other evidence if he 
should deny it, thereby discrediting his testimony. 


3. . Where the prosecuting attorney, on the 
cross-examination of the accused in a criminal case, asks him if 
he has not been guilty of a similar offense upon another person 
at another time, he is concluded by the answer and cannot call 
another witness to impeach the accused. 


4, Evivence. On a trial of one charged with the crime of 
rape, evidence of an attempt of the accused to commit a similar 
crime on another person is inadmissible. 

5. : New TriaL. Where the accused, in such @ case, was a wit- 


negs in his own behalf, and the prosecuting officer on cross-exam- 
ination asked him, in substance, if he had not at a previous time 
been guilty of a like offense upon another young girl, naming her, 
and other like questions, and thereafter called the person named 
to the witness stand and examined her, for the purpose of not 
only impeaching the accused but of proving him guilty of such 
independent offense, held, that such conduct was improper and 
prejudicial, for which the accused should be granted a new trial. 
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Error to the district court for Holt county: Jamas J. 
HARRINGTON, JUDGE. Reversed. 


R. R. Dickson, tor plaintiff in error. 


Norris Brown, Attorney General, and W. T. Thomp- 
son, contra. - 


BARNES, J. 


Joseph Nickolizack, who will hereafter be called the 
accused, was tried in the district court for Holt county 
on a charge of what is commonly called statutory rape, 
alleged to have been committed on the person of one Jena 
Kinich, a female child under the age of fifteen years. He 
was found guilty and was sentenced to the penitentiary 
for a term of six years. TF‘rom that judgment he brings 
the case here by a petition in error. 

The record discloses that there were 39 assignments of 
crror in the motion for a new trial, and 100 of such assign- 
ments in his petition. However, we will discuss only 
so many of them as may be necessary to a proper dis- 
position of the case. (Counsel for the accused insists 
that the verdict is not sustained by the evidence; but, 
as we are constrained to dispose of the case upon another 
ground, we decline to discuss that question. 

The accused further contends that the prosecuting at- 
torney was guilty of misconduct during the trial, which 
was prejudicial to his rights and was reversible error 
in this: That the prosecutor was permitted to, and did, 
ask the accused, while testifying as a witness in his own 
behalf,. if he had not, at a time previous to the transac- 
tion complained of, assaulted one Eunice Butterfield, and 
attempted to commit rape upon her; and, on being an- 
swered in the negative, produced the person so named as 
a witness for the purpose of not only impeaching him, 
but to further show that he had been guilty of an in- 
dependent offense like the one for which he was being 
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tried; that the prosecuting attorney was permitted to, and 
did, inquire of other witnesses if they had not heard that 
the accused on one occasion had taken his wife down upon 
the floor, in the presence of his mother-in-law and their 
children, and had forcible sexual intercourse with her. 
It appears that, while the accused was on the witness 
stand giving testimony in his own behalf, and after he 
had positively and emphatically denied the commission 
of the crime charged against him, he was cross-examined 
by the county attorney, who was permitted to, and did, 
ask him the following questions: “Q. Do you wish to be 
understood that you never committed a crime before? A. 
How is that? Q. That you never committed a crime be- 
fore. Is that the understanding? A. How do you 
mean? @. That you never committed any offense be- 
fore? A. Well, I never did. @. Do you know this little 
Butterfield girl? A. Yes, sir. Q. Do you know what 
her name is? A. Eunice, I guess) * * * Q. Do you. 
remember an occasion when she came down to get you 
to go up to her father’s on some business of some kind— 
about two years ago? A. I don’t remember. Q. You 
don’t remember that? Do you remember an occasion 
when you grabbed hold of her and pulled her over on 
your lap and tried to get your hands up under her clothes? 
A. No, sir. Q. You say you did not do that? A. No, 
sir; not that I remember of. Q. You would remember 
a thing like that, wouldn’t you? A. I guess I would if 
I done it. * * * Q. Will you answer you did not 
do that? <A. Yes, sir.’ That the cross-examination com- 
plained of was incompetent and highly improper, there 
‘ ean be no doubt. The rule is too well established to admit 
of question that, where a witness is cross-examined on a 
matter collateral to the issues, he cannot, as to his answer 
be contradicted by the party putting the question. When 
a party on cross-examination asks a witness.an imma- 
terial question, he is concluded by the answer and will 
not be permitted to call a witness to contradict it. Me- 
Duffie v. Bentley, 27 Neb. 380; Carpenter v. Lingenfelter, 
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42 Neb. 728; Farmers Loan & Trust Co. v. Montgomery, 
30 Neb. 33; Johnston v. Spencer, 51 Neb. 202. A wit- 
ness cannot be cross-examined as to any fact which is 
collateral and irrelevant to the issues, for the purpose of 
contradicting him by other evidence if he should deny it, 
thereby discrediting his testimony. Carter v. State, 36 
Neb. 481. The rule is perhaps more strongly stated in 
Republican Valley R. Co. v. Linn, 15 Neb. 234, where it is 
said: 

“A party who on cross-examination of a witness asks 
him an immaterial question is concluded by his answer 
and cannot call another witness to impeach him.” 

That this evidence was incompetent and immaterial 
there can be no question. In McAllister v. State, 112 
Wis. 496, it was held: “On a trial for an assault with 
intent to rape, evidence of an attempt of accused to com- 
mit a similar crime on another person is inadmissible.” 

In Elliott v. State, 34 Neb. 48, where the accused was a 
witness in his own behalf, the prosecuting officer on cross- 
examination questioned him as to his being charged with. 
the commission of a similar independent offense, one not 
connected with the crime for which he was being tried, 
and such cross-examination was held to be highly im- 
proper and prejudicial. 

After having thus cross-examined the accused, and havy- 
ing obtained his denial of an assault upon the Butterfield 
girl, the county attorney, in rebuttal, called her as a wit- 
ness, and, after proving by her that some two years before 
the present charge was preferred against the accused she 
was with him going from his place to her home, asked 
her the following questions: “Q. What, if anything, did 
the accused do that day on the road up to your place?” 
This question was objected to and the objection sustained, 
whereupon the prosecuting attorney excepted. He then 
asked her: “Q. I will ask you whether or not the defend- 
ant attempted to put his hands up under your clothing?” 
This was also excluded, and the state excepted. The court 
thereupon told the jury to disregard the last question. 
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Whereupon the county attorney made an offer of proof, 
which was objected to and the objection was sustained, 
to which ruling he excepted. We are of the opinion that, in 
view of the condition of the evidence and under the cir- 
cumstances, as disclosed by the record in this case, such a 
proceeding amounts to gross misconduct on the part of 
the prosecuting officer. He not only asked the accused 
incompetent and irrelevant questions, with the purpose, 
as it must have appeared to the jury, of showing that he 
had been guilty of a similar offense upon another young 
girl at a previous time, but, failing to obtain an affirma- 
tive answer to his question, he then proposed to impeach 
the accused by the evidence of the person alluded to. He 
must have known that he had no right to so cross-examine 
the accused, and having such knowledge, he further re- 
sorted to the extreme and unwarranted procedure of 
putting Eunice Butterfield on the witness stand, and pro- 
pounding to her the questions above set forth. The fact 
that the testimony was objected to by the accused, and 
was thus excluded, would strongly indicate to the jury 
that the witness, if permitted to testify, would not only 
impeach him, but would prove him guilty of a similay 
‘offense. In Elliott v. State, supra, Judge MAXWwELt, 
speaking for the court, said: 

“The plaintiff was a witness in his own behalf and on 
cross-examination the county attorney asked the accused 
the following questions: Q. Were you ever in Burnett 
county, Texas? A. Yes,sir. Q. Isit not a fact that you 
stole horses in Burnett county? A.I never did; no, sir. 
Q. Don’t you know that the sheriff has a warrant for you 
for stealing a horse in that county? A. I don’t know it; 
no, sir. And other questions of like character. Such 
cross-examination is highly improper and cannot fail to 
be prejudicial. A prosecuting officer, in his zeal to en- 
force the law, must not forget that he also occupies a semi- 
judicial position, and that his duty requires him to resort 
to no questionable or improper means to secure a convic- 
tion. The emblem on every court house, of justice hold- 
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ing the scales in equipoise, would be a meaningless svinbol 
if even one of the poorest and most abject of human kind 
was unjustly deprived of a right. The state—the people 
collectively in their corporate capacity—will not, through 
its officers, be permitted to do acts which every fair- 
minded individual thereof would condemn, and which, 
as individuals, they would not sanction. The questions 
quoted and others of like kind must have been prejudicial 
to the accused. Where a defendant in a criminal case 
offers himself as a witness on his own behalf, he is subject 
to the same rules of cross-examination as other witnesses. 
and it is the duty of the court to keep the cross-exa:ina- 
tion within the law.” 

As stated above, the prosecuting attorney is a semi- 
judicial officer. The state for whom he prosecutes does 
not desire the conviction of an innocent person, and it 
is as much his duty to see to it that such conviction shall 
not take place as it is his duty to use his utinost endeavors 
to fairly convict the guilty. We should never let his zeal, 
or the temptation to obtain the glittering bauble of sue- 
cess, lead lim to the employment of questionable or unfair 
methods for the purpose of secnvring a conviction. Tt was 
stated by Lord Chief Justice Hale that the charge of rape 
was one easy to be made and diffienlt to be defended 
against. It is a matter of common knowledge that this 
offense is so revolting in its nature that for one to be 
charged with its commission is suffieient to prejudice the 
human mind against him. Therefore proscenting attor- 
neys and courts should both carefully guard the rights 
of the defendant in such cases, and see to it that he is 
not unjustly convicted. In the instant case, the public 
prosecutor seems to have forgotten these well-established 
and salutary rules, and allowed himself to resort to a 
course of conduct which was unfair and highly preju- 
dicial to the rights of the accused. That such conduct 
amounts to reversible error seems clear, and for this rea- 
son, if for no other, the judgment of the district court 
should be reversed and a new trial granted. 
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Having concluded to reverse the judginent for the rea- 
son above mentioned, we will not undertake to discuss or 
pass upon the many other assignments of error contained 
in the record. The judgment of the district court is there- 
fore reversed and the cause remanded for a new trial. 


; REVERSED. 
Hotcoms, C. J., expresses no opinion. : 


Wiiw1aM Lb. Newsy v. STATE OF NEBRASKA. 
Fitep NoveMper 22, 1905. No. 14,246. 


Forgery: INrorMATION. To charge the crime of having possession of 
a forged, false and altered deed, with intent to utter and publish 
the same as true and genuine, with intent to damage or defraud, 
as defined in the last clause of section 145 of the criminal code, 
the words “knowing the same to be false,’ or their equivalent, 
must appear in the information; and where such words are 
wholly omitted the information will not sustain a conviction. 


Error to the district court for Saline county: LEsLie G. 
Hurp, Juper. Reversed. 


William L. Newby, John D. Milliken, W. G. Hastings 
and W. DL. AlcGintie, for plaintiff in error. 


Norris Brown, Attorney General, W. T. Thompson, B.- 
"VY. Kohout and Joshua Palmer, contra. 


BARNES, J. 


William IL. Newby was convicted in the district court 
for Saline county of having in his possession a forged 
instrument, with intent to utter the same as genuine, for 
the purpose of defrauding one Joseph R. Jennings, and 
was sentenced to serve a term of two years in the state 
penitentiary. To reverse that sentence he brings the case 


here on error. 
: 6 
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The information on which he was tried contained 
three counts charging him with three separate offenses 
for the violation of the provisions of section 145 of the 
criminal code, entitled “Forgery; Counterfeiting,” ete. 
The first count of the information charged the accused 
with having forged a certain decd to lots 1f£4 and 145 in 
R. S. Bentley’s Addition to the town of Friend, Saline 
county, Nebraska, and alleged that the offense was com- 
mitted at Coyle, in the territory of Oklahoma. But for 
the fact that it appeared that the act complained of was 
committed in a foreign jurisdiction, the facts stated 
therein were sufficient to sustain a conviction. The sec- 
ond count charged the accused with having the forged 
instrument described in the first connt in his possession 
in Saline county, Nebraska, with intent to utter and pub- 
lish the same, and thereby defraud the said Joseph R. 
Jennings. While the third count, which was sufficient 
in form and substance, charged him with having uttered 
and published the forged instrument above mentioned in 
Saline county, Nebraska, knowingly, and with the intent 
to defraud the said Jennings. lt appears that the jury 
found him not guilty as to the first and third counts, 
but guilty of the crime attempted to be charged in the 
second count of the information, which reads as follows: 
“And the said B. V. Kohout, county attorney in and for 
said county and state, gives the court to further under- 
stand and be informed that said William L. Newby did, 
on the 18th day of February, 1904, in Saline county, Ne- 
braska, aforesaid, unlawfully, felonjously and purposely 
have in his possession, with intent to utter and publish 
as true and genuine, the false and fraudulent deed, as 
aforesaid, with intent then and there and thereby to dam- 
‘age and defraud the said Joseph R. Jennings, aforesaid.” 

It appears that the accused, after verdict and before 
sentence, filed a motion in arrest of judgment, and al- 
leged as one of the grounds of his motion that the second 
count of the information upon which he was convicted 
did not state facts sufficient to charge a crime against the 
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laws of the state of Nebraska, and he now assigns the 
overruling of the motion as one of his principal grounds 
of error. Section 145 of the criminal code on which the 
charges contained in the information were based, after 
defining the crimes of forgery, and of uttering and pub- 
lishing a forged instrument, concludes as follows: “Or 
shall have in his possession with intent to utter and pub- 
lish, as true and genuine, any of the above named false, 
altered, forged, counterfeited, falsely printed, or photo- 
‘graphed matter, above specified and described, knowing 
the same to be false, altered, forged, counterfeited, falsely 
printed, or photographed, with intent to prejudice, dam- 
age, or defraud any person or persons, body-politic or 
corporate, every person so offending shall be imprisoned 
in the penitentiary for any space of time not exceeding 
twenty years, nor less than one year, and pay fine not ex- 
ceeding five hundred dollars.” Comparing the charge on 
which the accused was convicted with the language of the 
statute above quoted, it appears that the words “knowing 
the same to be false, altered (and) forged’ are wholly 
omitted from the count in question. The rule is well set- 
tled that to charge a statutory offense the information 
must contain a distinct allegation of each essential ele- 
ment of the crime as defined by the law creating it. In 
charging a statutory offense it is always necessary, and 
generally sufficient, to charge it in the language of the 
statute, or its equivalent. While the precise words of the 
statute need not be used, it is necessary that words equiva- 
lent in meaning be employed. 1 Bishop, Criminal Proced- 
ure (4th ed.), sec 614; Maxwell, Criminal Procedure, 145; 
Cuthbertson v. State, 72 Neb. 127. That knowledge of 
the forgery was requisite to constitute the crime of which 
the accused was convicted, there can be no doubt. The 
attorney general in his argument concedes this, but claims 
that the charge of knowledge is comprehended by the words 
“unlawfully, fcloniously and purposely.” We cannot 
give our assent to this proposition. Those words import 
only criminal intent, which is a necessary part of every 
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felony or other crime. It was said in People v. Mooney, 
_127 Cal. 339, 59 Pac. 161: 

“The words ‘wilfully, unlawfully, feloniously and mali- 
ciously’ were properly used in the information, but they 
are not sufficient. Such words import only that criminal 
intent which is a necessary part of every felony or other 
crime, but they do not necessarily include the specific pur- 
pose to destroy the building, which is an element of the 
crime of arson. ‘Whether the indictment is on a statute 
or at the common law, it is a rule, universal and without °* 
exception, that every intent, like everything clse which 
the law has made an element of the offense, must be al- 
leged; for otherwise no prima facie case appears.’ ” 

In People v. Nelson, 58 Cal. 104, which was a burglary 
case, it was held that an information charging that the in- 
tent of the defendant in entering the building was to com- 

‘mit the crime of felony, without stating what particular 
felony, does not state the offense of burglary. 

In Matthews v. State, 4 Ohio St. 359, the word “feloni- 
ously” was held not to supply the place of a direct charge 
of an intent to rob, which was specified in the statute 
describing the crime. So we are of opinion that the sec- 
ond count of the information was not sufficient to charge 
the crime of which the accused was convicted, and the 
district court erred in not sustaining his motion in arrest 
of judgment. 

Having reached this conclusion, we are relieved of the 
necessity of deciding the other questions presented by the 
record. The accused having been found not guilty on the 
counts of the information which were sufficient to charge 
him with the commission of the crimes described therein, 
and the count on which he was convicted not stating facts 
sufficient to charge him with the commission of any crime 
against the laws of this state, nothing remains but to re- 
verse the judgment. 

Therefore, the judgment of the district.court is reversed 
and the cause is remanded, i 

REVERSED, 
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GeEoRGE P. ELMEN, ADMINISTRATOR, V. CHICAGO, BURLING- 
TON & QUINCY RAILROAD COMPANY. 


Fitep Novemper 22, 1905. No. 13,839. 


1. Judgment by Default, Amount of. In an action for the recovery 
of money only, in case of default by the defendant, judgment can 
be rendered for no greater sum than is indorsed upon the sum- 
mons. Crowell v. Galloway, 3 Neb. 215. 


2. Process: AMENDMENT: LIMITATIONS. Where, in an action for money 
only, the precipe omitted to direct the clerk of the district court 
to indorse upon the summons the amount for which judgment 
would be taken if the defendant failed to appear, and the sum- 
mons issued and served bore no such indorsement, an amendment 
to the summons, made by leave of court, allowing such indorse- 
ment, and the issuance and service of an alias summons, the 
defendant having made no appearance in the action, will not 
relate back to the time of the original summons, so as to stop 
the running of the statute of limitations. 


Error to the district court for Saunders county: BEN- 
JAMIN F. Goop and ARTHUR J. Evans, JubcEs. Affirmed. 


Frederick Shepherd and John L. Sundcan, for plaintiff 
in error. 


J. W. Deweese, Frank E. Bishop and T. B. Wilson, 
contra. 


LETTON, C. 


This action was brought by George P. Elmen, as adminis- 
trator of the estate of Robert Stewart, deceased, to recover 
damages for the widow and next of kin on account of the 
death of his intestate, which he alleges was caused by the 
negligence of the defendant railroad while the deceased was 
working in its Havelock shops. Stewart died on July 18, 
1899. Soon after his death his supposed widow, Annie 
Stewart, was appointed special, and afterwards general, ad- 
ministratrix of the estate, and acted as general administra- 
trix until the present administrator was appointed on 
April 15, 1901. While this woman was acting as adininis- 


38 NEBRASKA REPORTS. [ VoL. 75 
Elmen vy. Chicago, B. & Q. R. Co. 


tratrix, a settlement was made with her by the railroad 
company, and a judgment rendered in the county court in 
pursuance thereof for all damages accruing to the widow 
and next of kin by reason of the death of Stewart. This 
woman was not the wife of the deceased; and at the time 
of his death he left a wife and two children living in Eng- 
land. As soon as knowledge of these facts came to the 
wife and children, they caused the pretended wife to be 
ousted as administratrix and had the plaintiff appointed. 
On July 17, 1901, one day before the time limited by the 
statute for the beginning of an action for death by wrong- 
ful act, a petition was filed in this action and a summons 
issued. The priecipe for the summons did not ask for the 
indorsement of any amount for which judgment would be 
taken if the defendant did not appear, nor did the summons 
which was issued have either upon its face or indorsed 
thereupon any amount for which judgment would be taken 
in such case. This summons was duly served upon the de- 
fendant and returned. No appearance was made, and no 
default was entered. On February 10, 1902, the plaintiff 
filed a motion requesting to be permitted to amend the 
precipe so as to show the amount for which plaintiff would 
take judgment, in case of default, to be $5,000, that the 
clerk be directed to amend the original summons by in- 
dorsing that amount upon it, and that an alias summons 
be issued, with that amount indorsed, requiring the de- 
fendant to answer on or before March 17, 1902, and that 
the amended summons, a copy of the motion and order 
allowing it, and the alias summons, be served upon the 
defendant the same as an original summons. The court, 
by an e# parte order, sustained the motion and ordered 
the defendant to show cause on or before March 17, 1902, 
why it should not be defaulted. The defendant appeared 
speciaHyv within the time limited and objected to the juris- 
diction of the court for the reason that the original sum- 
mons contained no indorsement of any amount for which 
judgment would be taken, and that the court had no 
authority to issue an alias summons or to require the de 
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fendant to appear in any manner to the original summons 
as changed or amended, nor to render judgment against it 
on that summons, and that the record showed that the ac- 
tion was barred by the limitation of two years from the 
date of Stewart’s death. This special appearance was over- 
ruled, to which exception was taken, and afterwards the 
defendant answered, preserving its objections to jurisdic- 
tion, pleading the absence of negligence upon its part, as- 
sumption of risk and contributory negligence on the part 
of the deceased, and former adjudication in an action 
brought by Annie Stewart, as administratrix and personal 
representative of the deceased, and payment of the judg- 
ment rendered in such case. The cause was first tried 
to a jury, Judge Sornborger presiding, which trial re- 
sulted in a verdict in favor of the plaintiff. On motion 
of the defendant for a new trial, which motion was heard 
before Judge Good, this verdict was set aside and a new 
trial ordered. At a subsequent term, the case was tried 
to the court without a jury upon the evidence taken at the 
former trial. The defendant then moved the court to 
sustain its defenses to the action and for judgment on 
the pleadings and the evidence, which motion was sus- 
tained and the present judgment dismissing the action 
rendered. ‘This proceeding is to review that judgment. 

Apparently the motion for a new trial was granted 
and the judgment complained of was rendered for the 
reason that the district court was of the opinion that the 
action was barred by the statute of limitations; and this 
for the reason that the summons, as first issued, bore no 
indorsement of the amount for which the plaintiff would 
take judgment if the defendant failed to appear. We 
have repeatedly held that no judgment can be rendered 
in excess of the amount indorsed upon the summons in 
case of default in an action where the only relief sought 
is a money judgment. Crowell v. Galloway, 3 Neb. 215; 
Roggencamp v. Moore, 9 Neb. 105; Cooperative Stove Co. 
v. Grimes, 9 Neb. 123; Forbes v. Bringe, 32 Neb. 757. The 
plaintiff in error contends that the amendments to the 
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summons and pracipe, which were permitted by the court, 
relate back to the time of the issuance and service of the 
original summons, and that therefore the action was begun 
within the two year period, while the position of the rail- 
road company is that, since no judgment could have been 
rendered for any amount whatever upon the summons 
as it was when issued and served, an amendment which 
gave to the writ a force and effect of which it was en- 
tirely devoid was in effect the beginning of a new action, 
and that in such case, if the bar of the statute had fallen, 
it could not override the same. We have been cited to 
no cases directly in point in cither this or any other 
jurisdiction. This court has held that a motion to amend 
an affidavit for attachment may he sustained, even though a 
motion is pending to quash the writ on account of the very 
defect which it is sought to cure by amendment. Struthers 
v. McDowell, 5 Neb. 491; Rathman v. Peycke, 37 Neb. 384; 
Moline, Milburn & Stoddard Co, v. Curtis, 88 Neb. 520; 
Dobry v. Western Mfg. Co., 57 Neb. 228. In such cases 
the amendment relates back to the issuance of the writ 
of attachment. The general rule is that irregular or void- 
able process may be amended, but that void process is in- 
capable of amendment. The reasons are obvious. A void 
writ is not a writ, and an amendment which would give 
_ such a writ force and effect would call the process into 
being at the time of the so-called amendment. The courts 
of other states have not been uniform in their holdings 
as to the effect of the failure to include an ad damnum 
clause in a summons or to indorse upon the back of the 
writ the amount claimed, where required by statute. See 
Campbell v. Chaffee, 6 Fla. 724; Kagay v. Trustees, 68 Til. 
75; State v. Hood, 6 Blackf. (Ind.) *260. In Ohio, in 
such a case, it was held by an inferior court that such a 
summons could be amended, but unless appearance were 
made the amendment would have to be served. Williams 
vo. Hamlin, 1 Wandy, 95. While in another such court in 
the same state it was held that a judgment rendered upon 
the service of a writ with no amount indorsed was errone- 
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ous, but not void, and therefore valid and subsisting, since 
not directly attacked. Gillett v. Afiller, 12 Ohio C. C. 214. 

If the first position is correct, the latter is wrong. The 
holdings are clearly irreconcilable. This court, however, 
in an early case, pointed out the proper procedure and 
indicated the effect of such an amendment. In Watson v. 
McCartney, 1 Neb. 131, the action was to enforce a ven- 
dor’s lien upon certain lands. The summons was indorsed 
with the notice required in cases where a judgment for 
money only is sought. The defendants did not appear, 
and the indorsement was by leave of court amended so as 
to conform to the nature of the action, and judgment 
was rendered accordingly. In that case as in this both 
the precipe and the summons were defective as to in- 
dorsement. In the opinion Judge LAKE says: 

“So well am I satisfied that this amendment was irreg- 
ular and unwarranted, that I have not undertaken to look 
into the cases relating to amendments cited by counsel 
for the defendant in error. Although cases might be 
found to support such a proceeding I should deem it 
unwise, in the settlement of the practice which is to govern 
in the courts of this state, to conform to precedents of that 
character. * * * Had the defendants appeared, the 
amendment might have been made by order of the court. 
The office of the notice indorsed on the summons is to 
advise the defendant of the amount claimed. He then 
is at liberty to consent or resist. * * * The plaintiff’s 
course was to take judgment for the amount indicated in 
the notice, with interest from April 1, 1897. If he de- 
sired a further or greater recovery, he should have ob- 
tained leave and issued another suminons, such as was 
proper in the case.” See also Reliance Trust Co. v. 
Atherton, 67 Neb. 305; Atchison, T. & 8S. F. R. Co. v. 
Nicholls, 8 Colo. 188, 6 Pac. 512. 

In the instant case the sunimons was issued in all re- 
spects in conformity with the praecipe which was filed, and 
in conformity with law. It is not a case where an error 
has been made by a clerk of the court or other officer. In 
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such a case, as, for instance, where an error has been 
made in the date of the return day of the summons or the 
answer day, we have permitted amendments to be made, 
and such amendments relate back to the time of the is- 
suance of the summons. Barker Co. v. Central West 
Investment Co., p. 48, post. The court, in such case, has 
power to preserve the rights of the defendants by grant- 
ing such additional time to plead as may be necessary. 
In such cases, the defendant is fully advised of the na- 
ture of the judgment which is sought to be rendered 
against him, and the only prejudice which he can suffer 
is being deprived of the necessary time in which to pre- 
pare his defense. The case here, however, is different. 
Upon its face the summons was valid, but it failed in any- 
wise to apprise the defendant of any money demand 
against it. No sum is mentioned either on the face or 
upon the back of the writ. This being the.case, an amend- 
ment to the przcipe which directs the clerk to indorse a 
sum of money upon the writ, and an indorsement of the 
same upon the summons, the defendant not being in court, 
injects into the case a liability upon the defendant to 
which he was not subject when the writ was issued, and 
the effect as to him is the same as the amendment of a 
petition by setting forth a new cause of action, or the 
issuance of an alias summons. The defendant may have 
been, and evidently was, perfectly satisfied to let judg- 
ment go against him upon the process as it was first issued, 
but, when the same was made valid and effectual to charge 
him with a money judgment, it was the same as beginning 
a new action, and he had the right to the time prescribed 
by law for his answer after the indorsement. 

It is a significant fact that the plaintiff did not rely 
upon the amended precipe and summons to bring the de- 
fendant into court, but procured the issuance and service 
of a new summons, fixing the answer day at a future 
date. Taking this fact into consideration, we conclude 
that the action was begun, so far as the liability for the 
amount indorsed upon the summons is concerned, at the 
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time the amendment was made and the new summons 
issued. If during the interval between the issuance of 
the summons and its amendment, or the issuance of the 
new summons, the bar of the statute of limitations has 
fallen, it cannot be removed by an amendment or a new 
summons which virtually begins the action. Since the 
bar of the statute had fallen at tine of the amendment 
and the issuance of the new summons, no right of action 
existed, and the judgment of the district court is correct. 

We recommend that the judgment of the district court 
be affirmed. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


BARKER COMPANY ET AL. V. CENTRAL WEST INVESTMENT 
CoMPANY., 


Firep NovemMsBer 22, 1905. No. 13,878. 


1. Review: Recorp. Where a party relies upon an order of the district 
court, which he alleges was made, but which the record of that 
court does not disclose, he must apply to that court for a cor- 
rection of the record. This court can only consider the record 
of the proceedings of the district court as it appears in the 
transcript. 


9. Process: AMENDMENT. Where a mistake is made in the date of the 
return and answer days of a summons, the same may be amended 
by the district court, even after objections to the jurisdiction of 
the court are pending based upon that particular defect. 


Error to the district court for Douglas county: IRVING 
F. Baxter, Jupew, Affirmed. 


B. N. Robertson, for plaintiffs in error. 


H. P. Leavitt, contra. 
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LeTron, C. 


This is a proceeding in error to reverse a judgment of 
the district court for Douglas county for lack of juris- 
diction. A summons was issued and served upon the de 
fendants upon October 24, 1900, two days after its is- 
suance. This summons was defective in form as to the date 
of return day and answer day, making each of these dates 
one week earlier than the proper time. A special appear- 
ance was made by the defendants, objecting to the juris- 
diction of the court for these reasons, which was sus- 
tained. A rehearing was granted, and the objections to 
jurisdiction again sustained on January 19, 1901, but 
afterwards, on the same day, the presiding judge oblit- 
erated the entry upon his trial docket by drawing lines 
with his pen through the same. On the same day the 
plaintiff asked leave to amend the summons by inserting 
the proper dates. This motion was not acted upon until 
December 19, 1903, when objections to jurisdiction were 
filed. by the defendants, reciting the former orders sustain- 
ing the objections previously filed. On January 2, 1904, 
the motion to amend the summons was sustained, and the 
special appearance and objection to jurisdiction was 
overruled. The defendants appeared no further, but 
announced they would stand upon their plea to the juris- 
diction. Their default was then taken and judgment ren- 
dered against them. 

The defendants complain that the judgment was ren- 
’ dered without jurisdiction, and that the court erred in 
overruling the objections to jurisdiction filed December 19, 
1908. The objections that were made to the validity of 
the summons by the special appearance filed November 19, 
1900, were properly sustained by the district court. The 
provisions of the statute fix the time for the return day of 
the summons and the answer day, and neither the district 
court nor the clerk of the same has any power, to change 
these dates. Crowell v. Galloway, 3 Neb. 215; Calkins v. 
Miller, 55 Neb. 603. This order was set aside, however, 
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and a rehearing granted. The findings of the district 
court show that, at a rehedring of these objections upon 
the 19th day of January, 1901, the district court, Judge 
Keysor presiding, announced that the ruling which the 
court had made on December 7, 1900, would be adhered 
to, and sustained the objections to the jurisdiction of the 
court; that on the same day, at the plaintiff’s request, 
the judge struck out the order from his trial docket by 
drawing his pen through the same. But the record here 
is silent as to this proceeding. We cannot take this order 
into consideration, for the reason that the record as it 
stands before us shows that a rehearing was granted, but 
does not disclose that a rehearing was ever had until Jan- 
uary, 1904, and after the motion to amend the summons 
had: been sustained. If the plaintiffs in error desired to 
take advantage of the order of January 12, 1901, sustain- 
ing the objections to jurisdiction, they should have ap- 
plied to the district court for a correction of the record 
of that.court so as to show that the objections were then 
sustained. So far as this court is concerned, we must 
consider the motion to amend the summons as having 
been filed while the question as to jurisdiction was 
still open by reason of a rehearing having been granted. 
If the defendant had made a general appearance in the 
action, there is no question of the power of the court to 
amend the summons. The question presented is whether 
or not the court has such power after the defendant ap- 
pears specially and calls the attention of the court to the 
defects in the process. 

The summons in this case was not void, but merely ir- 
regular, and, if no appearance had been made by defend- 
ant and a judgment rendered thereon, the judgment would 
be proof against collateral attack. 1 Freeman, Judgments 
(4th ed.), sec. 126; Gandy v. Jolly, 35 Neb. 711; Ley ». 
Pilger, 59 Neb. 561; Campbell Printing Press & AIfg. Co. 
v. Marder, Luse & Co., 50 Neb. 283; Jones v. Danforth, T1 
Neb. 722. We have held that amendments to an affidavit 
for attachment may be properly permitted, even after a 
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motion to quash the proceedings has been filed based upon 
that particular defect. Struthers v. McDowell, 5 Neb. 491; 
Rathman v. Peycke, 37 Neb. 384; Moline, Milburn & Stod- 
dard Co. v. Curtis, 38 Neb. 528; Dobry v. Western Mfg. Co,. 
57 Neb. 228. The power residing in the court to permit 
amendments to such affidavits is granted by the same sec- 
tion of the code as applies to the amendment of process, 
and we see no reason why a narrower construction should 
be given it than in such matter. When the mistake in the 
date was called to the attention of the court by the mo- 
tion to amend, the objections to the jurisdiction being still 
pending before the court, it was within the power and 
discretion of the court to permit the amendment to be 
made. Jfisher v. Collins, 25 Ark. 97; Hamilton v. Ingra- 
ham, 121 Mass. 562; Richmond & D. R. Co. v. Benson, 86 
Ga. 203; Kidd v. Dougherty, 59 Mich. 240; Kelly v. Harri- 
son, 69 Miss. 856. The amendment was not made until a 
long period of time after the time allowed the defendants 
to plead or answer had expired, so that they were deprived 
of no substantial right, and we, doubt not that the court 
would, if they had desired it, have granted them all neces- 
sary time to plead. They, however, announced that they 
would stand upon their objections to jurisdiction, and the 
court then rendered judgment. In this we think there was 
no error. As the amended summons stood, the time to plead 
or answer had long expired, and the defendant was in de- 
fault. He asked no grace and was therefore subject to 
the rendition of judgment at any time. Hamilton v. 
Ingraham, supra. 

Since the defendants were given proper personal serv- 
ice of the summons, and thus notified that an action was 
pending against them on which a sum certain thereupon 
indorsed was sought to be recovered, we sce no reason why 
the amendment should not relate back to the time of the 
issuance of the summons so as to prevent the bar of the 
statute of limitations from falling. 


VOL. 75] SEPTEMBER TERM, 1905. 47 


Quisenberry v. School District, 


We recommend that the judgment of the district court 
be affirmed. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 
; AFFIRMED, 


JOHN QUISENBERRY, APPELLANT, V. SCHOOL DISTRICT ET AL., 
APPELLEES. 


Fitep Novemper 22, 1905. No. 14,220. 


1. Bchool Districts: MrreTines: Recorp. The records and proceedings 
of school district meetings are not to be given a narrow and 
technical construction, but should be construed in such a manner 
as to give effect to the manifest intention of the voters, if the 
same can be ascertained from the record. 


2. Resolutions set forth in opinion held sufficient to vest the officers 
of a school district with power to sell the schoolhouse and to 
build a new one upon the designated site. 


APPEAL from the district court for Hall county: JoHN 
IR. HANNA, JubGE. Affirmed. 


Harrison & Prince, for appellant. 
R. R. Horth and John R. Thompson, contra. 


Letrron, C. 


At the annual meeting of school district No. 6 of Hall 
county held in 1902, it was voted to move the schoolhouse 
to the “N. E. corner of the N. E. 4 of S. 19, T. 10, R. 10,” 
A levy of 10 mills tax was also voted to raise a fund 
wherewith to build a schoolhouse on this site. No instruc- 
tions were given at the meeting to the school district offi- 
cers to purchase the new site; and, the directors thereafter 
taking steps to move the schoolhouse to the new site, an 
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action was brought by a resident taxpayer to enjoin its 
removal. This action was finally brought to this court, 
and it was held that the officers had no power to purchase 
a schoolhouse site unless directed so to do by the electors 
of the district at an annual or special mecting, and that 
such a purchase by the school board without being di- 
rected was not binding upon the school district (Ladd «. 
School District, T0 Neb. 488), and the removal of the 
schoolhouse was permanently enjoined. -At the annual 
meeting in 1903 a levy of a 4 mills tax was voted “to pay 
‘for the new schoolhouse site which was bought in 1902.” 
At the annual meeting in 1904 the following resolutions 
were adopted: “Be it resolved, that the act of the school 
district board in purchasing the following described 
premises, to wit: Commencing at the northeast corner of 
sec. 19, in town 10, range 10, Hall county, Nebraska, run- 
ning thence west along the north line of said sec. 19, 133 
rods; thence south 12 rods; thence east 133 rods to the 
east line of said section; thence north 12 rods to the place 
of beginning—in the name of the district and for the pur- 
pose of a site for the schoolhouse, for the sum of $50, be 
and the same is ratified, confirmed and in all things ap- 
proved, and is hereby declared as the site for the school- 
house in this district. 

“Be it further resolved, that if for any reason the title 
of the district to the above premises is not sufficient, that 
the school district beard be and they hereby are instructed 
to procure a good title to said premises so long as it shall 
be used for school purposes.” 

It was further voted to sell the old schoolhouse, and to 
build a new schoolhouse on the new site, and the school 
board was appointed a building committee. 

Pursuant to this action by the voters the school board 
procured a warranty deed to the premises described in the 
resolutions and were about to proceed with the erection 
of the schoolhouse when this action was brought by the 
appellant John Quisenberry to restrain the sale of the 
old schoolhouse and the construction of the new one, 
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It appears that in August, 1902, after the ineffective 
attempt to change the site of the schoolhouse, the owner of 
the tract in the northeast corner of section 19, in town 10, 
range 10, Hall county, Nebraska, had made a warranty 
deed to the school district to one acre in the northeast 
corner of the quarter section. After the decision in the 
Ladd case, and after the passage of these resolutions an- 
other warranty decd was made by him conveying the same 
tract to the district. The appellant contends that it was 
not within the power of the voters to ratify the illegal act 
of the directors in purchasing this tract without prior 
authorization by the directors of the district; that the con- 
tract of purchase was void and was not capable of ratifica- 
tion, and that the resolutions of 1904 should be considered 
as a whole and were nothing more than an attempted rati- 
fication of a void act. It is also contended that the desig- 
nation of the site was not so definite in its terms and 
description as to be operative, since it was made in an ab- 
breviated form. Under the view we take of these resolu- 
tions it is unnecessary to consider whether or not the 
illegal act of the district officers was capable of ratifica- 
tion, or whether the description in the records of the 1902 
meeting is sufficiently definite and certain. 

We think the appellant fails to give proper weight to 
that portion of these resolutions which declares a certain 
tract of land specifically described therein to be the school- 
house site. At the 1902 mecting a schoolhouse site was 
designated by the voters by a defective description. In 
1904 by this resolution the same site described more 
specifically, was declared to be the site for the schoolhouse 
in the district, and the school district officers were in- 
structed to procure a good title to the same, and to build a 
schoolhouse thereon. 

The purpose of the resolution adopted at the meeting in 
1904 was to designate a site for the schoolhouse in a legal 
manner; properly to authorize the officers of the district 
to procure a title to the new site; to sell the old school- 


house, and to build a new one on the site designated. If 
T 
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no prior action had been attempted to be taken, these reso- 
lutions are broad enough to accomplish the desired pur- 
pose, and we fail to see why a prior abortive effort to attain 
the same result should render them a nullity. The records 
and proceedings of school district meetings are not to be 
given a narrow and technical construction, but should be 
construed in such a manner as to give effect to the manifest 
intention of the voters, if the same can be ascertained 
from the record. We think the 1904 resolutions confer the 
required authority upon the school district officers and we 
recommend that the judgment of the district court be 
affirmed. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 
AFFIRMED, 


MCKINLEY-LANNING LOAN AND TRUST COMPANY, APPELLER, 
Vv. MARTHA JOHNSON ET AL, APPELLANTS, 


Fined NOVEMBER 22, 1905. No. 13,939. 


Homestead: Morteace: Extension: Discnarecr. A mere promise by a 
creditor to a husband, who is the sole debtor and the owner of 
the title of a mortgaged homestead, that the former will forbear 
for a term of years to enforce his past due obligations, on con- 
dition that the latter shall pay promptly semiannual instalments 
of interest at a greater rate than that reserved in the contract, 
will not operate to discharge the lien of the incumbrance. 


APPEAL from the district court for Red Willow county: 
Rosert C. Ogk, JUDGE. Affirmed. 


Starr & Reeder, for appellants. 
CO. HE. Eldred and J. W. James, contra. 
AMBS, C. 


William Johnson was the owner of a tract of land in 
Red Willow county in this state and, together with his 


e 
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wife, was in occupancy of it as a homestead. On the 10th 
day of April, 1893, the husband borrowed of the plaintiff 
$1,000 and executed his note for that amount payable 
March 1, 1898, with interest at the rate of six per cent. per 
annum, payable semiannually until maturity, and at the 
‘rate of ten per cent. per annum thereafter if the principal 
should not be paid when due. This instrument was se- 
cured by a mortgage on the homestead executed by both 
husband and wife. On October 17, 1898, the note was 
more than seven months past due. No part of the prin- 
cipal had been paid, and there was accrued and unpaid 
interest upon it to the amount of $428. On that day the 
husband paid to the mortgagee the sum of $500, of which 
$200 was appropriated to the complete satisfaction of the 
obligation for accrued interest, and $300 to a reduction of 
the principal of the note; and on that day, also, the payee, 
or someone in its behalf, in consideration of the premises, 
indorsed upon the note the following memorandum: “Paid 
on the principal of within bond three hundred dollars. 
Balance principal extended five years from September 1, 
1898, at seven per cent. semiannually provided interest pay- 
ments be made promptly when due.” Interest payments 
as provided by this memorandum were made until Sep- 
tember 1, 1900, when they were finally discontinued, and 
no further payment than that above noted has been made 
upon the principal. The husband having died, this action 
was begun September 16, 1902, against the widow and heirs 
at law for a foreclosure of the mortgage, and resulted in 
a decree as prayed, from which the defendants have ap- 
pealed to this court. 

The sole defense is that, evidenced by the indorsement, 
there was a contract for a renewal and extension of the 
loan superseding the former obligation and discharging 
the homestead from the incumbrance, because it was en- 
tered into between the husband and the mortgagee alone, 
or without the concurrence and joinder of the wife. But 
the memorandum on the note does not appear to have had, 
or to have been intended to have, the effect sought to be 
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imputed to it. It was not signed or subscribed by either 
of the parties to the note or by anybody on the behalf of 
either of them, and it does not import any contract or 
promise on the part of the husband or anyone else to pay 
any sum, either as principal or as interest, at any time or 
at any place. The most that can be inferred from it is 
that the creditor had promised to forbear enforcing his 
security for the term of five years, upon condition that dur- 
ing that length of time the debtor should make prompt 
payments of semiannual instalments of interest at the rate 
of seven per cent. per annum, but whether the debtor 
should make such payments, or any of them, was left 
wholly to his option. If at any time he failed to make 
them, the creditor was released from his promise and at 
liberty to enforce his security according’to its terms. Even 
if the memorandum had been turned into a formal agree- 
ment, formally executed, and had expressly stipulated for 
an extension of time, it may well be doubted if it would 
have been supported by a sufficient consideration. At the 
time it was made the debtor paid a part of the principal 
and also a little more than half of the accrued and past 
due interest in discharge of the whole of the latter, and the 
note was a demand obligation bearing interest at the rate 
of ten per cent. per annum. This rate the creditor promised 
to compound for seven per cent. on condition that the lat- 
ter should be paid promptly at stated intervals. We fail 
to see what pecuniary benefit or advantage he could have 
gained or secured by such a contract, because, as we have 
said, the debtor did not agree to pay the specified rate of in- 
terest, or any interest, for any length of time, or at any 
time, nor did he agree not to pay off and discharge the 
principal of the debt at once or as soon as he should choose 
to doso. The only contract he ever made in these respects 
was expressed upon the face of his notes and mortgage. 
What oral promises, if any, he may have made in these re- 
gards are immaterial. The homestead law does not treat 
of oral promises, and neither he nor his wife, nor, of course, 
his creditor, was or could have been bound by them to the 
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prejudice of the rights of either as established by the notes 
and mortgage. Anxiety of the courts to sustain and pro- 
tect the homestead right, laudable as it is, ought not to be 
carried to the extent of punishing lenient and forbearing 
creditors for acts of generosity and benevolence by de- 
priving them of their securities. 


We recommend that the judgment of the district court . 


be affirmed. 


LETTON and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 


court be 
AFFIRMED. 


JoHN M. WESTERFIELD v. SouTH OMAHA LOAN & BUILDING 


ASSOCIATION ET AL.* 
Firep NoveMpBer 22, 1905, No. 14,004. 


1. Foreclosure Sale: Tite. Under our law governing sales of real 
property on execution, the title of a purchaser thereat depends 
upon a final confirmation of the sale made; and until this is had, 
and a conveyance of the real estate is executed and delivered 
in pursuance of such confirmation, the legal title of the execution 
debtor to the real estate is not devested. Yeazel v. White, 40 
Neb. 432, followed and approved. 

The owner of real estate that has been sold on 
execution retains the legal title therein, and is entitled to the 
possession, rents, profits, and usufruct of such real estate until 
a final confirmation of the sale made. ? 

3. Clark & Leonard Investment Oo. v. Way, 52 Neb, 204, examined 
and distinguished. 


2. 


Error to the district court for Douglas county: WIL 
LIAM A. RevIcK, Jupcn. Reversed with directions to dis- 


MASS. 


*Rehearing denied. See opinion p. 58, post, 


» 
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Ellery H. Westerfield, for plaintiff in error. 
A. H. Murdock, contra. 


OLDHAM, C. 


On and prior to the 20th day of June, 1893, one Griffith 
was the owner of a certain lot in the city of South Omaha. 
This lot was subject to two mortgages, the first one for 

$1,000 in favor of the plaintiff in the court below, the 
" South Omaha Loan & Building Association, and the sec- 
ond one for $753 in favor of W. A. McCollester and C. L. 
Brenizer. On the 12th day of October, 1893, the second 
mortgage was sold and assigned to John M. Westerfield, 
one of the defendants in the court below, and, subse- 
quently, Griffith conveyed his equity in the premises by a 
quitclaim deed to the other defendant in the court below, 
Harry A. Westerfield. John M. Westerfield, the second 
mortgagee, entered into possession of the premises by con- 
sent of the owner, and for some time applied the rents of 
the building as partial payments on the first mortgage. 
After a number of these payments, Westerfield began ap- 
plying the rents to the satisfaction of his second mortgage. 
The plaintiff loan and building association some time 
thereafter began foreclosure proceedings on its first mort- 
gage, making the owner and the second mortgagee parties 
to the action. The action proceeded to a decree, finding 
the sum of $1,009.17 due on the first mortgage, and direct- 
ing the property to be sold to satisfy the mortgage in- 
debtedness. Under this decree the property was sold to 
the loan and building association for an amount practi- 
cally equal to the debt secured by the first mortgage. The 
sale was confirmed in the district court on the 19th day 
of May, 1900. On the first day of June, 1900, defendant 
Harry A. Westerfield filed a supersedeas bond provided 
for in the decree and perfected his appeal to this court. 
On the 4th day of April, 1902, this appeal was dismissed, 


Vou. 75] SEPTEMBER TERM, 1905. 55 


Westerfield v. South Omaha Loan & Building Ass’n. 


and the possession of the premises and a sheriff’s deed 
were delivered to the plaintiff loan and building associa- 
tion. After entering into possession of the premises, the 
plaintiff association instituted the case at bar by filmg a 
petition in the county court of Douglas county against 
defendants John M. and Harry A. Westerfield to recover 
the value of the rents and profits of the mortgaged 
premises from the 19th of May, 1900, until the 4th of 
April, 1902, or for the time defendants were alleged to 
have occupied the premises pending the determination of 
the appeal from the order of confirmation. From a judg- 
ment in the county court in favor of the defendants, the 
cause was taken by appeal to the district court, where, 
on a trial to the court, a jury having been waived, a judg- 
ment was entered in favor of the plaintiff and against 
defendant John M. Westerfield for the sum of $303.57, 
and the cause was dismissed as against the defendant 
Harry A. Westerfield. To reverse this judgment, defend- 
ant John M. Westerfield brings error to this court. 

There is no dispute as to any matcrial facts in the con- 
troversy. It is admitted that defendant John M. Wester- 
field, by consent of the owner of the equity of redemption, 
held possession of the mortgaged premises during th« 
pendency of the appeal from the order of confirmation 
and applied the rents to the payment of his second mort- 
gage. The only question to be determined, then, is 
whether or not the purchaser at a mortgage foreclosure 
sale may recover from the mortgagor, or one holding 
under him, for the rents and profits of the mortgaged 
premises during the pendency of an appeal to this court 
from the order of confirmation, where the appeal bond 
does ‘not contain such a condition. The appeal in this 
case was taken prior to the passage of the act requiring 
appeal bonds to provide for the payment of rents pend- 
ing the appeal. Consequently, the conclusions reached 
herein apply only to appeals from execution sales of real 
estate prior to the passage of this act. 

At the threshold of the discussion lies the question 
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as to when the legal title vests in the purchaser at a 
mortgage foreclosure sale. This interrogatory is an- 
swered by a long line of decisions of this court, which 
hold that the legal title to the mortgaged premises re- 
mains in the mortgagor until the sale is finally con- 
firmed and the decd delivered. In the case of Yeazel v. 
White, 40 Neb. 432, Racan, C., after a careful review of 
the decisions of our own court, as well as those of sister 
states having similar statutes, announced the rule: 

“Onder our law governing sales of real property on 
execution, the title of a purchaser thereat depends upon 
a final confirmation of the sale made; and, until this is 
had and a conveyance of the real estate is executed and 
delivered in pursuance of such confirmation, the legal 
title of the execution debtor to the real estate is not 
divested.” And also: “The owner of real estate that 
has been sold on execution retains the legal title thereto, 
and is entitled to the possession, rents, profits, and usu- 
fruct of such real estate until a final confirmation of the 
sale made.” 

In the still later case of Hatch v. Shold, 62 Neb. 764, 
HOo.Lcoms, J., said: 

“The legal title of mortgaged real property remains 
in the mortgagor pending the confirmation of a sale 
thereof made under a decree of foreclosure of the real 
estate mortgage.” 

It is true, as contended for by counsel for the loan and 
building association, that, for certain purposes, the title 
after the final confirmation relates back to the date of 
the sale. But it was held in Yeazel v. White, supra: 

“This doctrine of relation applies only to the title. It 
has no necessary reference to the quantum of the estate 
which the execution debtor owned at the time the judg- 
ment became a lien.” 

In this state a mortgage, prior to its foreclosure, and the 
final confirmation of the sale had thereunder, is but a 
security for the debt and does not operate as a lien on 
the rents and profits of the mortgaged premises unless 
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an application is made for a receiver in the manner pro- 
vided by the statute. In opposition to this view, we 
are cited to an obiter remark of IRvINE, C., in Clark & 
Leonard Investment Co. v. Way, 52 Neb. 204, in which he 
says: 

“Undoubtedly the purchaser is entitled to an account- 
ing for rents in such a case from the time of confirma- 
tion; and perhaps in case of insolvency, where a surplus 
remains of the purchase money after discharging the liens, 
the purchaser may, on an application for distribution, 
obtain an equitable set-off to protect himself.” 

The facts involved in the case in which this suggestion 
was made were very complicated. The contest arose be- 
tween the purchaser and the owner of the equity of re- 
demption in the form of a motion to compel the pur- 
chaser to pay into court the full amount of his bid, and 
the purchaser sought to have deducted from the amount 
of his bid sums which he had paid as interest accruing 
on a prior mortgage after the sale, as well as taxes sub. 
sequently levied. While the court denied the right to 
apply these subsequent payments on the bid, the writer 
of the opinion merely suggested that, on the settlement 
of the surplus between the owner of the premises and 
the purchaser, the subsequent taxes and interest paid 
might be treated as an equitable set-off against the rents 
and profits pending the foreclosure. We express no opin- 
ion on the soundness of this suggestion, because the lan- 
guage is pure dicta; but, if the learned commissioner in- 
tended to infer that the purchaser at the mortgage sale 
could have an action at law against the mortgagee for 
rents and profits pending an appeal from the confirma- 
tion of the sale, we would specifically disapprove the 
suggestion. : 

It follows from what has been said that plaintiff has 
no right of action against the defendants, or either of 
them, for use and occupancy of the mortgaged premises 
pending the final decree of the confirmation of the sale. 
We therefore recommend that the judgment of the dis- 
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trict court be reversed and the cause remanded, with di- 
rections to dismiss plaintiff’s petition. 


AMES and Lerron, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and the cause remanded, with dircce- 
tions to dismiss the plaintiff’s petition. 

REVERSED. 


The following opinion on motion for rehearing was 
filed June 8, 1906. Rehcaring denied: 


Foreclosure Sale: SuUPERSEDEAS. The statute, prior to the recent 
amendment, allowed the supersedeas of a decree confirming a 
sale upon foreclosure of mortgage by giving a waste and cost 
bond only, and the purchaser at such sale could not recover for 
the use of the premises while the order of confirmation was so 
superseded, pending an appeal, even though the appeal was 
voluntarily dismissed by the appellant. 


SEDGWICK, C. J. 


In the brief upon the motion for rehearing it is insisted 
that, as the appellant dismissed his appeal to this court 
without any action of this court thereon, the judgment 
of confirmation of the district court was not affected by 
the appeal, and the purchaser’s title became complete 
upon the confirmation of the ‘sale in the district court. 
Under the former statute providing that upon appeal 
to this court from confirmation of sale the decree might 
be superseded by giving a bond for costs and guarantec- 
ing against waste, and without providing for payment for 
the use of the premises while the appeal was pending, 
many complications arose, and in some of the decisions 
there are apparently conflicting statements. It was said 
in Yeazel v. White, 40 Neb. 432, that the purchaser’s title 
is not complete until after the deed is executed and de- 
livered. And in Trompen v. Hammond, 61 Neb. 446, it 
was said that the creditor is entitled to interest upon his 
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claim up to the date of confirmation, If therefore the 
creditor was compelled to purchase the land in satisfac- 
tion of his claim, he was deprived both of interest upon 
his claim and of the use of the premises from the date 
of the confirmation of sale until the deed was actually 
executed and delivered. An appeal and supersedeas oper- 
ated to deprive the purchaser of the use of the premises for 
a considerable time after interest upon his claim had 
ceased. This injustice was perpetrated by the statute pro- 
viding for a supersedeas without payment for the use of the 
premises; and the result was the same whether the ap- 
peal was voluntarily dismissed by the appellant, or the 
order of the district court confirming the sale was affirmed 
upon hearing in this court. In either case the purchaser 
who took the land in satisfaction of his mortgage was de- 
prived of the use of the premises after interest had ceased 
to run upon his claim. This injustice has been done away 
with by the statute requiring a supersedeas guaranteeing 
payment for the use of the property in case the order 
appealed from is affirmed. The rule, as it formerly ex- 
isted, resulted in restricting the value of real estate as 
- security for loans. One desiring to purchase at fore- 
closure sale could only bid such sum as he could afford 
to pay in view of the fact that he might not obtain pos- 
session of the land until after an appeal had been prose- 
cuted to this court, and the order confirming the sale was 
finally enforced. He could not pay for the land what it 
would be worth if upon confirmation of the sale he could 
obtain possession of the land or its equivalent. It would 
seem from a consideration of the statutes, and their con- 
struction by the former decisions of this court, that the 
legislature intended to so limit the right to plédge lands 
in security for debt. This construction of the statute 
justifies the judgment entered in this case, and the motion 
for rehearing is 
OVERRULED. 
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EStaTs OF CHARLES H. Korrr v. HENRY BUEKER. . 
Firxep NoveMBER 22, 1905. No. 14,009. 


1. Review: Law or Casr. The rulings of the court on the first appea} 
of a case settle definitely for the purpose of the litigation al) 
questions adjudicated. 


2, Claims Against Estates. Chapter 28, laws 1891 (Comp. St., ch. 23, 
sec, 226), has no application to claims pending before its 
enactment. 


Error to the district court for Otoe county: PAUL JEs. 
SEN, JUDGR. Affirmed. 


John V. Morgan, William Hayward and John C. Wat 
son, for plaintiff in error. 


W. W. Wilson, contra. 


Durr, C. 


This is a second appeal of the case reported in 5 Neb. 
(Unof.) 194. The case was tried a second time in the dis- 
trict court upon the same pleadings and, presumably, upon 
the same evidence offered by the claimant upon the first 
trial, the estate failing to offer any evidence in defense 
of the claim, and relying entirely upon the statute of 
limitations, and upon chapter 28 of the laws of 1901 re- 
quiring a claim against the estate of a decedent, whether 
due or to become due, to be exhibited to the judge or com- 
missioners within the time limited by the court for that 
purpose or to be forever barred, and providing further 
that a claim shall be barred if the claimant shall fail for © 
two years after the death of the decedent to apply for or 
take out letters of administration on the estate of such de- 
ceased person, or to cause such letters to be taken out. 

Relating to this statute it is sufficient to say that it did 
not go into effect until sometime after the appointment 
of an administrator for the estate of Charles H. Korff, 
and that within a short time after the appointment of an 
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administrator Bueker filed his claim. It is evident that 
the statute has no application in this case. The same 
questions discussed on the former appeal are again urged 
upon our attention. If we were in any way doubtful of 
the correctness of the former opinion, we could not in 
this case apply a different doctrine. The conclusions ar- 
rived at on the former appeal have become the law of the 
case and must be adhered to. Not only is this the rule 
which must govern, but a reexamination of the questions 
discussed in the former opinion have satisfied us that the 
case was correctly disposed of, and the law properly ap- 
plied to the facts under consideration. We recommend 
an affirmance of the judgment. 


ALBERT and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


H. V. TeMPLE, RECEIVER, V. T. L. CARROLL ET AL, 
Firep NovemBer 22, 1905. No. 13,903. 


1. Checks: PRESENTATION FOR PAYMENT. Due diligence in the presenta- 
tion of a check for payment does not require the holder, in the 
absence of special circumstances or sOme special custom, to pre- 
sent it at other than banking hours for payment. 

: NeGLIiceENCcE. When the failure of a bank, holding 

a check as indorsee, to present it for payment is predicated on 

some act or omission of one of its agents having authority to 

make presentation, it is not excused by the fact that such agent 
was ignorant of the existence of the check. 


3. Instructions examined and criticised. 


Error to the district court for Dawson county: Bruno 
O. Hostetter, JUDGE. Reversed. 


Warrington & Stewart, for plaintiff in error. 


E. A. Cook, John A. Sheean and Edson Rich, contra. 
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ALBERT, C, 


On the 27th day of May, 1901, the defendant Carroll 
made a check on the People’s State Bank of Gothenburg, 
in favor of “L. J. Morton, Agt.” On the same day, about 
4:30 P. M., and after banking hours, Morton indorsed 
and transferred the check to the State Bank of Gothen- 
burg. It was the practice of the two banks to “clear” be- 
tween 3 and 4 o’clock each day, that is, representatives of 
the two banks would meet and take up the checks held 
by the one against the other. About 8:30 A. M., the day 
following the making and transfer of the check, the presi- 
dent of the State Bank, having reason to believe that the 
People’s State Bank was in a failing condition, took the 
check in question, with the other checks held by his bank 
against the People’s State Bank, for the purpose of pre- 
senting them to the latter for payment. The banking 
hours of both banks were from 9 A. M. to 4 P. M., and he 
found the bank closed. Without returning to his own bank, 
he called at the People’s State Bank a second time, and 
found it in the hands of a state bank examiner and 
closed to the transaction of business. It was insolvent 
and never resumed business. The exact time at which the 
second call was made is one of the matters in dispute; the 
evidence, on the one hand, tending to show that it was as 
early as 9 o’clock, while, on the other, it tends to show 
that it was as late as 10 o’clock. During such absence 
of the president from his own bank, an employee of the 
People’s State Bank, acting under the directions of the 
state bank examiner, took the checks held by it against the 
State Bank and presented them to the latter for payment. 
There is evidence tending to show that the State Bank, 
at the same time and place, presented certain checks 
against the People’s State Bank which it had cashed dur- 
ing the absence of the president. Whether it did hold 
and present such checks is another point in dispute, and 
the evidence would sustain a finding either way. A clear- 
ance was effected, however, and some cash passed to the 
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People’s State Bank to adjust the amount found due it; 
but the amount thereof, and whether the same was equal 
to or in excess of the amount due on the check in suit, 
is not shown. Neither such check nor any of the checks 
taken’ by the president of the State Bank to present to 
the other bank were included in the settlement. The 
check was never paid, and this action was brought by the 
receiver of the State Bank against the maker and indorser. 
The nominal payee and indorser was acting as agent of 
the Union Pacific Railroad Company, and the case was 
tried on the theory that the railroad company was the 
real payee. The defense relied on is that the plaintiff’s 
bank failed to exercise due diligence in the premises. 
Judgment was given in favor of the defendants. 

One of the grounds upon which the plaintiff urges a 
reversal of the judgment in this case is the giving of the 
following instruction: “You are instructed that, if you 
find from the evidence that the State Bank of Gothen- 
burg had notice of the failing condition of the People’s 
State Bank at the time it received the check, then it was 
the duty of the said State Bank of Gothenburg to present 
the check for payment forthwith to the People’s State 
Bank.” Two complaints are urged against this instruc- 
tion: First, that there is no evidence tending to show that 
the State Bank had notice of the failing condition of the 
People’s State Bank at the time it received the check; 
second, that it requires a presentation of the check out- 
side banking hours. As to the first, the evidence is clear 
that on the morning after receiving the check the presi- 
dent of the State Bank had réason to believe that the 
other bank was in a failing condition. Just when or how 
he acquired this knowledge does not appear, but, taking 
into account all the facts and circumstances in the case, 
we are inclined to think there was sufficient evidence to 
warrant that portion of the instruction. But the other 
complaint is more substantial. The State Bank received 
the check after banking hours, and in the absence of spe- 
cial circumstances, or some special custom, not shown in 
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this case, the holder of a check is not required to present 
it for payment after banking hours. But under this in- 
struction the jury were told, in effect, that it was the duty 
of the State Bank to present the check for payment as 
soon as it received it, although the banking hours were 
over for the day. The instruction is therefore erroneous 
and prejudicial. 

Another instruction of which the plaintiff complains is 
as follows: “The court instructs the jury that, if you find 
from the evidence that the State Bank of Gothenburg and 
the People’s State Bank cleared accounts on the morning 
of May 28, 1901, and at that.time the State Bank of 
Gothenburg, having reasonable grounds to believe that the 
People’s State Bank was in a failing condition, paid over 
to the People’s State Bank an amount equal to or greater 
than the check in controversy, then the failure of said 
State Bank of Gothenburg to retain sufficient funds for 
the payment of the check in question will prevent recovery 
by the plaintiff in this action, and your verdict will be 
for the defendants.” One objection urged against this in- 
struction is that “there is no evidence that the person who 
‘cleared’ for the State Bank had any knowledge of this 
check.” Such evidence was not necessary to warrant the 
instruction. The bank had received and cashed the check 
over its counter. It left its affairs in the hands of the 
person who effected the clearance, and it is not claimed 
that such person was not authorized to make the settle- 
ment. If the bank saw fit to withhold from such person 
the information necessary to enable it properly to con- 
duct the business intrusted to it, it cannot urge its ignor- 
ance as an excuse for a lack of due diligence on its part. 
The instruction, however, is open to the objection that 
there is no evidence to support a finding that the State 
Bank, at the time of the settlement, paid over to the other 
bank “an amount equal to or greater than the check in con- 
troversy.” The extent to which the evidence goes on that 
point is that the amount paid was small. The instruction 
therefore is erroneous. 
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We recommend that the judgment be reversed and the 
cause remanded for further proceedings according to law. 


DUFFI5 and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further procecdings according to 
law. 

REVERSED. 


NoRMAN J. ELDRIDGE ET AL., APPELLEES, V. ANDREW J. COL- 
LINS, APPELLANT. 


Frnep NoveMpBer 22, 1905. No. 18,992. 


1. Highways: DepicatTion: Evipencre. Evidence of user, and of sur- 
veying, platting and otherwise improving by public authorities, 
examined, and held sufficient to show the establishment of a 
public road by dedication. 


2. Evidence examined and found sufficient to justify the finding and 
decree of the district court. 


APPEAL from the district court for Hall county: JAMES 
N. Pau, Jupcr. Affirmed. 


Charles G. Ryan, for appellant. 
W. H. Thompson, contra. 


ALBERT, C. 


This suit was brought by the plaintiffs, in their own 
behalf and in behalf of others similarly situated, to re- 
strain the defendant from obstructing an alleged public 
road. The substance of the complaint is that the plain- 
tiffs are the owners of the northeast quarter of section 14, 
township 10, in Tall connty, and that the defendant is the 
owner of the southwest quarter and the west half of the 
northwest quarter of the same section; that there is a 
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public highway 26 feet wide, along the section line be- 
tween sections 13, 14 and 15 in said county, and extending 
in a westerly direction across the state; and, that the 
defendant threatens and intends unlawfully to obstruct 
the said highway by building a fence along the west side 
of his land, in section 14, to the great and irreparable 
injury of the plaintiffs. The defendant answered, deny- 
ing the existence of a public road through or over any 
portion of his land in section 14, and averring that the 
alleged road or way leading through said section and 
over and upon his land was, and for many years had been, 
a mere private way running cast and west through the 
middle of said section, with no established width or lo- 
cation. The district court found that there was a pub- 
lic highway, 26 feet wide, running east and west through 
the middle of section 14, and granted an injunction re- 
straining the defendant from obstructing it. The defend- 
ant appeals. 

Some 20 witnesses were examined, and their evidence 
covers more than 200 pages of the bill of exceptions. 
There is some conflict in the testimony, but it conclusively 
appears that as early as 1859, seven years before the sec- 
tion was surveyed by the government, there was a well- 
defined road, in common use by the public, extending 
east and west through section 14, on or near the half sec- 
tion line; that in 1867 the county surveyor of Hall county 
surveyed and platied this road, and that a report of his 
doings in the premises, including a plat of the road, was 
filed with the county clerk and approved by the county 
board. It further appears that in 1872 or 1873 the road 
overseer, acting under the authority of the county board, 
constructed a culvert and made other improvements on 
the road, and further improvements thereon were made 
by such officer a year or two later. 

The principal controversy is whether the line of that 
road coincides with the line of the road which the plain- 
tiffs now claim is a highway. The plat, made and filed 
by the county surveyor in 1867, shows a substantial vari- 
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ance, especially as to that portion extending over and 
along the land now owned by the defendant. But, in 
our opinion, the evidence of early settlers and those ac- 
quainted with the early history and condition of the lo- 
cality ought to prevail as against this plat. In 1862 the 
settlers procured a private survey to be made of section 
14. Some of these men testify that when the government 
survey was made, four years later, the lines and corners 
of the latter survey coincided with those established by 
the private survey, and that the road then extended east 
and west on the half section line’ By the evidence of 
the early settlers it is also shown that about the year 1865 
the parties then occupying the land now owned by the 
defendant broke portions thereof, leaving about 13 feet on 
each side of the half section line unbroken for road pur- 
poses, and that the unbroken space at that time was used 
and has ever since been used and recognized as a public 
road. The same plan was pursued nearly, if not quite, 
the entire length of the road through the section and for 
more than 40 years buildings have been erected, fences 
built, groves planted, and the soil cultivated, along this 
road, and always with reference to it. This evidence is 
practically uncontradicted, at least it is of such persua- 
sive force that we accept it as true, and are convinced, 
notwithstanding the plat, that as early as 1866 the line 
of the road was not substantially different from that now 
“claimed by the plaintiffs. 

We are also satisfied from the evidence that the road 
has been in constant use by the public and recognized 
as a highway for almost half a century, although less 
used now than formerly, when it was one of the great 
thoroughfares of the state. It is true, the evidence shows 
that during the winter season from 1891 to 1895 the 
owners of lands adjoining the road sometimes stretched 
wire gates across it to connect fences on either side. But, 
from the entire evidence, we are satisfied that such ob- 
structions never amounted to an assertion of any right 
inconsistent with the easement of the public, because the 
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public used the road notwithstanding such obstructions, 
and submitted to the inconvenience, not in recognition 
of any right inconsistent with the free use of the road as 
a highway, but as an act of grace, and out of regard for 
the necessities of the landowners during that period. Be- 
sides, we think the facts established by the evidence are 
very similar to those in Streeter v. Stalnaker, 61 Neb. 205. 
There it was shown that the county board in 1867 had 
appointed one Thomas a special commissioner to inquire 
into the expediency of establishing a certain road. He 
surveyed and platted a road, and a report of his doings 
and a plat of the road were filed with the county clerk 
and approved by the board. Afterwards, in the same 
year, the road overseer constructed culverts on the road, 
and thereafter it was in constant use by the public. As 
in this case, no formal order of the county board locating 
and establishing a road was shown. The court said: 

“In order to show that the road was established by 
user it was not necessary to prove an exact adherence to 
the line of the survey at all points. It was enough to 
show that there was no permanent or material deflection. 
It is said that the public could not acquire an easement 
by user in the land in question because it belonged to the 
general government, which is not affected by the statute 
of limitations. As we understand counsel for the de- 
fendant, they do not claim that the public acquired any 
rights by adverse occupancy of the disputed strip. Their - 
contention is that the road was established by dedication 
and acceptance; and this view of the matter we think is 
correct. In 1866 congress passed an act declaring that 
‘the right of way for the construction of highways over 
public lands not reserved for public uses is hereby 
granted.” U.S. Revised Statutes, sec. 2,477. By this act 
the government consented that any of its lands not re- 
served for a public purpose might be taken and used for 
public roads. The statute was a standing offer of a free 
right of way over the public domain, and as soon as it was 
accepted in an appropriate manner by the agents of the 
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public, or the public itself, a highway was established. 
What the Hamilton county authorities did was perhaps 
insufficient to show the establishment of a road under the 
general road law, but was enough, we think, to indicate 
an acceptance of the government’s bounty, and that is all 
that was required to create an easement. In this case 
there was not only evidence of user, general and long 
continued, but also proof that the public authorities have 
assumed control over the road and had worked and im- 
proved a portion of it. Both facts were competcnt evi- 
dence tending to show an acceptance of a dedication.” 

While the defendant’s lands were settled upon at an 
earlier period, those through whom he traces his title to 
the government received a patent therefor in 1878, more 
than ten years after the public authorities had surveyed 
and platted the road. In other words, applying the rule 
laid down in the case above cited, the road had become 
a public road by dedication as early as 1867, and was a 
public highway when the gates in question were thrown 
across it. That a highway cannot be vacated by occa- 
sional acts of trespass, especially when such acts cover 
only a period of three or four years, is obvious. 

The defendant bases a complaint on the fact that the 
road is but 26 feet wide. But, as he denies the existence 
of any highway, it would seem that he is not in a posi- 
tion to complain because the court found a highway of 
but 26 feet in width instead of 66 feet. Just how the 
road came to be but 26 feet in width is not quite clear, 
but we infer from the record that the adjacent owners by 
tacit consent broke the land and built the fences and 
other improvements with reference to a road of that width, 
and the public acquiesced. 

We are Satisfied, after an examination of the entire 
record, that the decree of the district court is as favor- 
able to the defendant as the evidence would warrant, 
and we therefore recommend that it be affirmed. 


DUFFIE and JACKSON, CC., concur. 
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By the Court: For the reasons stated in the foregoing 


opinion, the decree of the district court is 
AFFIRMED. 


IpA M. HISKETT, APPELLEE, V. JANE BOZARTH ET AL, AP- 
PELLANTS; IDA M. HISKETT ET AL., DEFENDANTS IN ERROR. 


Firep NovEMBER 22, 1905. No. 13,961. 


1. Decedent: Witness: CoMPETENCY. In this case (an action by a 
married woman against the representatives of a deceased person 
to enforce specific performance of a contract with the deceased), 
the husband of the plaintiff was a competent witness in her 
behalf. 


2. Contract: DrescripTioN or Lanp: ParoL EvipeENcr. A _ contract 
affecting the title to real estate is not void for uncertainty, if the 
land intended to be described can be identified from the descrip- 
tion in the contract with the aid of parol evidence. Ruzicka v. 
Hotovy, 72 Neb. 589. 


APPEAL from and error to the district court for Pawnee 
county: ALBERT H. Bascock, Jupen. Affirmed. 


J. OC. Dort, for appellants. 

L. W. Colby, for appellee. 

J.C. Dort and Story & Story, for plaintiff in error. 
L, W. Colby and G. T. Belding, contra. 


JACKSON, C. 


Ida M. Hiskett, plaintiff, obtained a decree in the trial 
court against E. H. Lloyd, executor of the last will and 
testaruent of Andrew McPheeters, deceased, and other de- 
fendants, as heirs and devisees of the deceased, for the 
specific performance of a contract covering real estate. 
The executor prosecutes error and the other defendants 
have appealed. Certain of the defendants are minors, 
who appeared by guardian ad litem. The case was tried 
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upon an amended petition, answers on behalf of the de- 
fendants, and the reply thereto. 

The allegations of the petition pertinent to the inquiry 
ave: That on or about the 19th day of August, 1896, 
Andrew McPheeters, grandfather of the plaintiff, was the 
owner in fee simple of the north half of the northwest 
quarter of section 18, township 3 north, range 10 east, 
in Pawnee county, Nebraska; that the tract contained 
about 86 acres according to government survey; that said 
Andrew McPheeters, then being in advanced old age and 
requiring special care and attention incident to his con- 
dition, and desirous to sell and dispose of said premises 
for the purpose of having such care and attention during 
his remaining days, and the plaintiff being desirous of 
purchasing said premises and giving the said care and at- 
tention, the said Andrew McPheeters, for a good and valid 
consideration, made and entered into a written agreement 
on said date with the plaintiff, which said writing was 
duly signed and delivered by the said Andrew McPheeters 
to the said plaintiff; that the plaintiff signed and accepted 
the terms of the agreement, the contract being as follows: 

“Aug. 19, 1896. 

“tT Andrew McPheeters do agree to give Ida M. Mc- 
Pheeters this (86) eighty-six acre farm free of incum- 
brance, provided that she take care of me all my remain- 
ing days. ANDREW MCPHEETERS, 

“Witness: 8. D. Hiskett. 


“The farm is the north half of northwest quarter, sec- 
tion 18, town 8, range 10, in Pawnee county, Nebraska. 
T agree to the above contract. Ipa M. Huser,” 


That upon the execution of said contract by Andrew 
McPheeters the plaintiff entered upon the performance of 
the same, and thereafter fully consummated and _ per- 
formed the terms and provisions thereof to be performed 
hy her; that she took care of said MePhceters during all 
of his remaining days as desired and required by him, 
and to his full and entire satisfaction; that the services 
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were received and accepted by McPheeters under the 
terms of the agreement until his death; that McPheeters 
died on the 19th day of January, 1902, and at the time of 
his death she had not received a conveyance of the said 
described premises; that said McPhecters left a last will 
and testament; that the defendant E. H. Lioyd was the 
executor of the estate of McPheeters; that the plaintiff 
had demanded a conveyance according to the terms of 
the contract, and that the executor had refused to convey 
the same. The answer of the adult defendants, including 
the executor, in substance denied the execution of a writ- 
ten agreement, and alleged that the agreement was not 
sufficient in law to constitute a contract; admitted that 
McPheeters was the owner of the real estate, and pleaded 
as an estoppel that on the 23d day of July, 1900, said Me- 
Pheeters executed a last will and testament of all of his 
property, both real and personal, wherein the plaintiff was 
named as one of the heirs and devisees, and at the same 
time he executed a promissory note for the sum of $150 
in favor of the plaintiff; that the plaintiff had received 
the amount of the note; that the will had been admitted to 
probate; that the plaintiff’s husband, 8. D. Hiskett, with 
the knowledge and consent of the plaintiff, filed a claim in 
the county court against the estate of deceased for board, 
supplies furnished, and the keeping of McPheeters for the 
period of about five years. The minor defendants an- 
swered by their guardian ad litem, admitting the death of 
the deceased; that he was the owner of the real estate in 
question on August 19, 1896; that McPheeters left a last 
will and testament which had been admitted to probate; 
that Lloyd was appointed executor; and denying other al- 
legations of the petition. The reply was a general denial. 

The appeal presents the question of the sufficiency of 
the pleadings and proof to sustain the decree, one ‘of the 
principal contentions being that the contract is not suffi- 
ciently definite and certain to permit of its being enforced, 
because parol evidence was necessary to identify the par- 
ticular tract of land intended to be affected by its terms, 
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and is therefore insufiicient under the statute of frauds. 
This contention is not well founded. The contract as 
pleaded definitely describes the land, and no parol evidence 
was necessary to identify it, and, even though it were in- 
formal in that respect, the correct rule is that, if the land 
intended ean be identified from the description with the 
aid of parol evidence, the contract is not void for uncer- 
tainty. Ruzicka v. Hotory, 72 Neb. 589. The execution 
of the contract by the deceased was proved to the entire 
satisfaction of the trial court, and the findings of the 
vourt in that respect meet with our approval. In fact, 
the execution of the contract is not controverted except 
by pleadings and argument. It appears from the eyi- 
dence that when the agreement was signed by the de- 
ceased it did not contain the memorandum describing the 
real estate below his signature and over the signature 
of the plaintiff. The evidence, however, on the part of 
the plaintiff, discloses that the memorandum was added 
‘uring the lifetime of the deceased and at his instance 
and request. There was some evidence on behalf of the 
dcfendauts that the memorandum was not on the con- 
tract at the time of the death of McPheeters. Upon that 
issue the trial court found against the defendants upon the 
conflicting evidence of witnesses who appeared in court 
and testified at the trial. The opportunity afforded the 
trial court to determine as to the credibility of these wit- 
nesses was such as to justify us in adopting the findings 
of the trial court as our own. 

Some months after the contract was signed by the de- 
ceased the plaintiff was married. to the witness, S. D. 
Hiskett. At the trial Hiskett was sworn and testified as 
a witness in behalf of his wife, over the objection of 
the defendants, and it is now contended that he was an 
incompetent witness and that without his testimony the 
evidence is insufficient to sustain the decree. It appears 
from the evidence, without dispute, that after the mar- 
riage of the plaintiff and the witness Hiskett he entered 
into the possession of the real estate involved under a 
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lease from McPheeters, and that under the lease he, with 
his wife, occupied the premises until the death of Mc- 
Pheeters; and that after the appointment of the executor 
he continued to reside there with his family under a 
lease with the executor; that his possession grew out of 
the relation of landlord and tenant; that the plaintiff 
had never acquired possession of the premises under the 
contract which she now seeks to enforce, and the ques- 
tion arises whether, under the facts, he was a competent 
witness against the representatives of the deceased. It 
has been held that, in an action by the husband against 
the representatives of a deceased person to enforce the 
performance of a contract with the deceased, the wife is 
an incompetent witness. Wylie v. Chariton, 43 Neb. 840, 
851. It was there held that as an aid in the construction of 
our statute the common law tests applied, and, applying 
the test, it was demonstrated that the statutory right of 
dower of the wife, when once attached, remained a charge 
and incumbrance upon the real estate of the husband, 
unless released by the voluntary act of the wife or ex- 
tinguished by operation of law, and that the statutory 
inhibition rendered the wife incompetent as a witness 
in behalf of her husband in that and similar cases, be- 
cause of her direct legal interest in the result of the suit. 
It was also said in that case: 

“While it seems clear that the term ‘interest? was used 
in our statute in the common law sense, it is equally 
clear that by restricting the disqualification to those hav- 
ing a direct legal interest in the action the legislature in- 
tended to admit the testimony of some persons having 
interests not direct or not legal which at common law 
would have excluded them.” 

The right by curtesy is distinguishable from the right 
by dower in this: that it may be defeated by the deed 
of the wife and without the consent of the husband. 
Under the common law rule an heir apparent was held to 
be a competent witness in behalf of his ancestor, because 
his interest in the estate was liable to be defeated with- 
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out his consent and by the act of his ancestor, and his 
interest was, therefore, too remote to disqualify him as a 
witness. Applying that test to the question under con- 
sideration, it seems evident that the interest of the hus- 
band in the result of the controversy is so remote, for 
the reasons stated, that he was not disqualified and his 
evidence was properly received. 

But it is argued that the plaintiff is estopped from 
maintaining the action because of the fact that her hus- 
band filed and had allowed a claim against the estate 
“of decedent for board and supplies and material furnished. 
As affecting the appellants, however, it is sufficient to 
say that no evidence was admitted to establish the filing 
and allowance of such a claim. An offer to prove the 
fact of the making and allowance of the claim was denied 
by the trial court, and, in our judgment, rightfully. 
Such action on the part of the husband could not affect 
the rights of the wife. 

We have carefully read the evidence and find that the 
decree has ample support in the facts adduced at the trial 

The decedent, at the time he entered into the contract, 
was about 80 years of age. He died about five years there- 
after. During a portion of the period from the time of 
making the contract until his death he was entirely help- 
less. He needed care and attention of an extraordinary 
nature. No question is raised but that his every want 
was provided for and his declining years made com- 
‘fortable. The plaintiff established by ample proof the 
performance of the conditions imposed upon her by the 
contract, and is entitled to the specific performance of 
the contract by the representatives of the deceased. 

The questions discussed on behalf of the executor as 
plaintiff in error are substantially the same as those al- 
ready discussed. ; 

We find no prejudicial error in the record, and recom- 
mend that the decree of the district court be affirmed. - 


DUuFFIE and ALBERT, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 
AFFIRMED. 


JOHN NOTHDURET VY. CITY OF LINCOLN. 
Frrep Novemper 22, 1905. No. 13,981. 


Cities: AcTION Fork DAMAGES: NOTICE: PerTrrion. The provisions of 
the statute in force February, 1900, construed, and held, first, to 
require a claimant of unliquidated damages against a city of 
the first class to file with the city clerk, within three months 
from the time the cause of action accrued, a statement in writ- 
ing, containing, among other things, the full name of the claim- 
ant; second, that in an action against such a city for un- 
liquidated damages, where the petition did not show the filing 
of the statement complying with the provisions of the statute, 
the petition failed to state a cause of action. 


Error to the district court for Lancaster county: AL- 
BERT J. CORNISH, JUDGE. Affirmed. 


Frederick K. Shepherd, for plaintiff in error. 
E, C. Strode, contra, 


JACKSON, C. 


On January 18, 1904, the plaintiff in error instituted 
an action in the district court for Lancaster county 
against the defendant in error to recover damages on 
account of an injury alleged to have been sustained by 
his wife on a defective sidewalk on January 22, 1900. 
The allegations of the petition important to the inquiry 
are: “That on the 12th day of February, 1900, the plain- 
tiff filed, and caused to be filed, for the purpose of giving 
notice of the accident on his account and for his own 
benefit, as well as on the account and benefit of his wife, 
in the office of the city clerk in the city of Lincoln, Lan- 
caster county, Nebraska, a statement in writing, giving 
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full name, and the time, place, nature, circumstances and 
cause of the injury or damage complained of. * * * 
And afterwards, on or about the 2d day of January, 
1904, the plaintiff filed in the office of the city clerk of said 
city of Lincoln a statement of the amount of his claim, 
giving his full name as claimant, and the time, place, . 
nature, circumstances and cause of the injury or damage 
complained of.” A copy of the notice filed February 12, 
1900, is attached to the petition and is as follows: 


“LINCOLN, NEBRASKA, February 12, 1900. 
“To the Honorable Mayor and City Council of the City of 
Lincoln, in Lancaster County, Nebraska. 

“Gentlemen: Pursuant to section 86, chapter A, article 
one of the Compiled Statutes of Nebraska, for the year 
1899, I herewith present to you my claim for damage 
against the city of Lincoln by reason of the accident and 
injuries hereinafter more fully and particularly described. 
On the afternoon of Tuesday, January 23, 1900, at about 
8 o’clock P. M., while I was passing along and upon the 
sidewalk on the north side of F street, between Eighth 
and Ninth streets in the city of Lincoln, Nebraska, in 
front of the lot on which is located a residence known 
as 820 F street, being the sidewalk in front of lot No. 9 in 
block No. 162 in said city I was tripped by a loose and 
broken board in said sidewalk, and fell heavily upon said 
sidewalk, and thereby seriously injured my right arm, 
right leg, hip, back, and right side of my face, and my right 
cye, and broke, tore and lacerated the cords, ligaments 
and muscles of my right arm, right leg, hip, and back, 
and severely sprained and wrenched said cords, ligaments 
and muscles, and bruised and injured the nerves of the 
right leg, hip, back, and right eye, thereby permanently 
injuring said members. That said injuries were caused 
by the impassable and dangerous conilition of said side- 
walk at the place aforesaid, and without negligence on 
my part. Said sidewalk being then and there an old, 
dilapidated and partially worn out board walk, with 
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rotten stringers and boards, and on which were many 
loose and broken boards, and many holes through the 
same where boards had been removed, making said side- 
walk uneven, impassable and unsafe, thereby causing me 
to trip and fall and sustain injuries to my damage, caused 
thereby and following therefrom, in the sum of $5,000. 
That said sidewalk was in said dilapidated, unsafe and 
impassable condition and allowed to remain so for more 
than three months prior to said 23d day of January, 
1900, and, by reason of the aforesaid injuries, I claim of 
said city of Lincoln damage in the sum of five thousand 
dollars ($5,000). Marie F. NOTtHDURFT. 


LANCASTER COUNTY, 


“Marie IF, Nothdurft, being first duly sworn, on her 
oath says: I am the claimant herein, and have read the 
foregoing claim and know the contents thereof, and be- 
lieve the facts therein stated to be true, and that the 
amount claimed is correct, reasonable and just. 

“MARIE I*, NOTHDURFT, 


“STATE OF NEBRASKA, } 


“Subscribed in my presence and sworn to before me 
this 12th day of February, A. D. 1900. 
“©, M. Parker, Notary Public. 


“My commission expires Feb. 9, 1906.” 


A gencral demurrer on behalf of the defendant was 
sustained in the trial court, and, the plaintiff electing 
to stand upon his petition, the case was dismissed, and 
he prosecutes error. 

The statute in force at the time of the alleged injury 
was as follows: “All claims against the city must be pre- 
sented in writing with a full account of the items, veri- 
fied by the oath of the claimant or his agent, that the 
same is correct, reasonable, and just, and no claim shall 
be audited or allowed unless presented or verified as pro- 
vided for in this section, and read in open council. 
* * * And to maintain an action against said city 
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for any unliquidated claim it shall be necessary that the 
party file in the office of the city clerk, within three 
months from the time such right of action accrued, a state- 
ment giving full name and the time, place, nature, cir- 
cumstance, and cause of the injury or damage complained 
of.” Comp. St. 1889, ch. 18a, art. I, sec. 36. By the 
provisions of this section two distinct acts on the part 
of the claimant are contemplated: First, a notice of the 
accident within three months from the time the cause 
of action accrued; and, second, the filing of a claim. The 
notice of the accident within the time specified is juris- 
dictional, except where special facts constituting a legal 
excuse for the delay intervene. City of Lincoln v. Finkle, 
41 Neb. 575. 

The only question presented for the consideration of 
this court is the one of the sufficiency of the notice of 
the accident, it being conceded that if the notice is in- 
sufficient the demurrer was properly sustained. A de- 
termination of this question requires a construction of 
the provisions of the statute quoted above. Does the 
statement of the notice set out in the petition and relied 
upon by the plaintiff in error meet the requirements of the 
statute? We are agreed that it does not. The purpose 
of the statute evidently was to require the party entitled 
to maintain the action to file a notice of the accident, con- 
taining a statement, among other things, of the name of 
the claimant, so that the proper city authorities might 
be advised whom it was that would claim damages by 
reason of the accident. The elements of damage sustained 
by the husband are essentially different from those sus- 
tained by the wife, and the only conclusion which the 
city authorities would be justified im reaching from the 
notice set out in the petition was that the wife was the 
claimant and the person with whom they were authorized 
to adjust any claim for damages that might arise. Any 
other conclusion would be manifestly unjust to the de- 
fendant, to whom no notice of the claim on the part of 
the plaintiff was given until almost four years after the 
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cause of action accrued. Nowhere in the notice of the ac- 
cident does the plaintiff’s name appear. On the con- 
trary, it appears from the face of the notice that Marie F. 
Nothdurft was the claimant; in fact, she so swears in the 
verified statement. The allegation in the petition that 
the plaintiff caused to be filed, for the purpose of giving 
notice of the accident on his own account, a statement in 
writing is a mere conclusion and is not supported by the 
contents of the notice, which speaks for itself. 

Counsel on either side have discussed the effect of the 
case of Nothdurft v. City of Lincoln, 66 Neb. 430, from 
which it appears that the wife prosecuted an action 
against the city on account of the injury complained of 
in her own name, and was defeated. We do not, however, 
consider that fact in the determination of this case. As 
it does not appear from the petition that the provisions 
of the statute requiring a statement to be filed by the 
claimant within three months of the time the cause of 
action accrued were complied with by the plaintiff, the 
petition fails to state a cause of action, and the demurrer 
of the defendant was properly sustained. 

We recommend that the judgment of the district court 
he affirmed. 


DuFFIE and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


CHICAGO, BURLINGTON & QUINCY RAILWAY COMPANY VY. 
EMIL SCHWANENFELDT. 


Fitep NovesrBer 22, 1905. No. 14,005. 


Negligence: EvipeNcE: QuESTION oF Law. In an action wherein the 
plaintiff seeks to recover damages on account of an injury al- 
leged to have been sustained because of the negligent acts of 
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the defendant, where it appears from the undisputed evidence 
that the plaintiff was guilty of the neglect of a clear legal duty 
and that his own negligence was the proximate cause of the 
injury, the question presented is one of law for the court, and 
not for a jury. 


Error to the district court for Lancaster county: AL- 
BERT J. CORNISH, JUDGE. Reversed 


J. W. Deweese and Frank E. Bishop, for plaintiff in 
error. 


A. W. Field, contra. 


JACKSON, C. 


The plaintiff in the trial court recovered judgment 
against the defendant in an action for damages on account 
of a personal injury, which it was alleged he sustained be- 
cause of the negligent acts of the defendant. At the close 
of the plaintiff’s evidence the defendant moved for a di- 
rected verdict. The motion was denied and the defendant 
offered no evidence. From the judgment the defendant 
prosecutes error, alleging insufficiency of the evidence to 
sustain the verdict and judgment. 

The facts disclosed by the evidence are: That the de- 
fendant owned and used a railway track along Eighth 
street in the city of Lincoln, a street extending from the 
south to the north along the cast side of block 52. The 
track in question was a switch put in for the accommo- 
dation of wholesale houses, and was connected with the 
company’s yards at the south end only, so that the only 
means of access to the track was from the south. At the 
point where the accident occurred the west rail of the rail- 
way track was 17 feet east of the lot line. An alley 16 
feet in width extends east and west through block 52, 
and is paved with stone. On the east side of the block, 
and immediately south of the alley, a lumber yard, in- 
closed with a high beard fence, with an office building 
at the east end of the lot, obstructs the view, so that it 

9 


82 NEBRASKA REPORTS. [Vou. 75 


Chicago, B. & Q. R. Co. v. Schwanenfeldt, 


would be impossible for a person passing through the alley 
from the west to the east to see a train approaching from 
the south, except at a point at or near the east end of the 
alley where it intersects Eighth street. Between the build- 
ings on the east side of block 52 and the railway track 
there is nothing to obstruct the view to the south, except 
some telegraph poles. The plaintiff was the driver of a 
butcher’s delivery wagon, drawn by a single horse. The 
seat on the wagon was at the front, flush with the end 
of the box, so that the driver occupying the seat would 
sit with his feet resting on the foot-board extending out 
from the bottom of the box. The plaintiff was hauling 
meat from the supply house of a packing establishment, 
and, in company with a companion, who occupied the seat 
on the wagon with him, drove through this alley from the 
west to the east onto the railway track, where his wagon 
was struck by a freight car then being moved from the 
south to the north, and as a result he sustained injuries, 
on account of which the action was brought. The horse 
was gentle, and being driven by the plaintiff. 

The plaintiff, as a witness in his own behalf, testified 
that he had driven over that route almost every day for 
several months. He knew the location of the railway 
track; the location of the buildings; that it was his usual 
way to come back from the meat house; that the horse 
was trotting up the alley, and continued to trot in the 
same way until he, the plaintiff, saw the cars. As to 
when he saw the train he testified as follows: “Q. Tell 
the jury when you first saw the train. A. When I first 
saw it, it was right about two feet, I guess, from me. Q. 
You don’t know what it was called your attention to 
the cars? A. No, sir; I don’t know as to what it was 
exactly—the rattling of them I guess.” Questioned as 
to an effort to jump, he answered: “I looked at the cars, 
and if I had jumped on my side I would have jumped 
under the wheels of the car.” This testimony showed t! 
his sense of hearing and eyesight were both good. Boii 
he and his companion testified that they did not hear 
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either a whistle or a bell, or other warning of the ap- 
proaching train. His companion testified that he dis- 
covered the train when about 15 feet west from the track; 
that at that time the train was probably 17 fect from the 
alley crossing, meaning, doubtless, from a point where 
the alley, if extended east, would intersect the railway 
track; that he jumped out from the north side of the 
wagon and alighted about the center of the platform, 
between the buildings on the north of the alley and the 
railway track, and was unhurt. One witness on behalf 
of the plaintiff testified that he heard the train whistle 
as it rounded a curve into Eighth street, about two blocks 
below where the accident occured; that he did not know 
whether any warning signal was given after that or not. 
It appears from the evidence that the train was moving 
at the rate of five or six miles an hour, and an ordinance 
of the city of Lincoln, in force at the time of the accident, 
provided that no train, engine, car or truck, should be 
run over any railway within the corporate limits of the 
city of Lincoln at a greater rate of speed than four 
miles an hour, and that a bell of at least 30 pounds’ weight 
_should be continuously rung by the engineer or fireman 
in charge of the engine, while passing over any railway 
within the corporate limits of the city. 

~The question is thus fairly presented whether, under 
this state of facts, the court will be justified in saying 
that the judgment cannot. stand. This court has uni- 
formly adhered to the doctrine that, where the existence 
of a state of facts is undisputed, and where upon such 
facts different minds may honestly draw different con- 
clusions from them as to whether or not such facts es- 
tablish negligence or the absence thereof, the question as 
to the conclusion to be arrived at is a proper question 
for the trial jury, and not for a court. It has as uni- 
formly held that, where the facts are undisputed and the 
evidence disclosed that the party has failed in the per- 
formance of a clear legal duty, the question is one for the 
court, and not for the jury. The line is clearly drawn, 
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and it would be idle to cite or comment upon the au- 
therities. The law imposes upon railway corporations 
certain duties which they are not at liberty to disregard, 
and, for the purpose of the determination of this case, it 
may be conceded that the defendant was guilty of negli- 
gence in the operation of its train, because of the failure 
to give the warning provided by the ordinance of the city. 
But the obligations do not all rest upon the railway cor- 
poration. Individuals are required to have some regard 
for their own safety. Every person of mature years and 
in the possession of his faculties is bound to make a 
proper use of them to avoid danger, and we are all re- 
quired to take notice of the fact that a railway crossing 
is a dangerous place, and he who makes use of it must 
exercise that degree of caution commensurate with the 
danger; and where, as in this case, the view from the alley 
was obstructed, so that a traveler might not observe an 
approaching train until he reached the end of the alley, 
he is required to exercise a degree of caution commensnu- 
rate with such surroundings, and to avail himself of 
every possible unobscured opportunity, and the omission 
of any reasonable effort likely to be effective is negligence 
aS a matter of law. Koester v. Chicago & N. W. R. Co., 
106 Wis. 460. 

The plaintiff testified that, as he approached the rail- 
way track, he listened, but there is no pretense that he 
looked. He might be excused for not hearing, because 
the noise of his own conveyance, as it was being driven 
over the pavement, might easily be sufficient to overcome 
the rumble of the train; but no excuse is offered for not 
looking, with 17 feet of open space between the buildings 
and the railway track; and, at least that distance from 
the point where he might have observed the danger, he 
had every opportunity to see and avoid it. His com- 
panion did so. The opportunity afforded his com- 
panion was no greater than that possessed by himself, 
and the only reasonable explanation of the accident is 
that the plaintiff failed to exercise that degree of cau- 
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tion and prudence which the law required of him in ap- 
proaching the point of danger, and that his own neglect 
was the proximate cause of his injury. 

We conclude that under the evidence the case should 
not have been submitted to a jury, and we recommend 
that the judgment of the district court be reversed. 


DUFFIE and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
"opinion, the judgment of the district court is 


REVERSED. 


JESSE LOWE ET AL., APPELLANTS, V. PROSPECT HILL CEMp- 
TERY ASSOCIATION ET AL., APPELLEES.* 


Foxp December 6, 1905. No. 14,188. 


1. Courts: INsUNCTION: VaoaTion. The district court, in the exercise 
of its general equity powers, is authorized and possesses jurls- 
diction to modify or vacate an order for a perpetual injunction, 
which it has allowed, after the term at which rendered, and at 
any time when the cause upon which it was granted has been 
removed and the danger of invading the rights of the plaintiff 
no longer exists. 


1a. : Equtry Powers. The exercise of such jurisdiction does 
not rest on the statutory provisions for modifying or vacating 
judgments or final orders in the same court after the term at 
which such judgment or final order was rendered. 


2. Procedure. Where facts have arisen since a final order was en- 
tered allowing a perpetual injunction, of such a nature that it is 
clear the decree ought not to be executed, relief against it may 
be given in a summary proceeding on motion to modify or vacate 
the same, provided the facts are undisputed. 


: Qu#@RE. Whether proceedings of a summary character are 
permissible for such purpose or whether more formal proceed- 
ings are not required, when there is a substantial controversy 
regarding the facts on which the proposed action is to be 
predicated, que@re. 


2a. 


* Rehearing allowed. See opinion, p. 100, post. 
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3. Judgment: Res Jupicata. A judgment on the merits in the trial 
of a civil action constitutes an effective bar and estoppel in a 
subsequent action upon the same claim or demand, not only as 
to every matter offered and received to sustain or defeat the 
claim or demand, but also as to any other admissible matter 
which might have been offered for such purpose. 


3a. Law of Case. When a question in controversy has been once 
finally decided, it becomes the law of the case, and is binding on 
the parties and those claiming under or through them in all 
subsequent stages of the litigation. 


4. Cemetery: INJUNCTION: ACTION or Crry Councm. ‘Where, in an 
action in which the object is to enjoin the defendant from using 
a certain tract of land for the interment of dead bodies, one of 
the vital issues is whether such land is a part of an established 
cemetery, and it is in such action determined that it is not, a 
resolution afterwards passed by the city council of the city in 
which such grounds are situated to the effect that such disputed 
ground is a part of the cemetery, and is not therefore taxable, 
will not affect the question as litigated and determined, and will 
afford no sufficient basis for a modification or vacation of an 
order for a perpetual injunction restraining the defendants from 
the use of such ground for burial purposes. 


5. Evidence examined, and it is found that there hag been no ma- 
terial change since the entry of the final order allowing a per- 
petual injunction in respect of the wells on the premises of the 
plaintiffs, and the threatened dangers to them because of the 
pollution of the underground waters from which such wells are 
supplied by reason of the decomposition of dead bodies, if in- 
terred in the tract of land involved in the controversy, and that 
no such change has arisen since the rendition of the original 
decree in the action in respect of such matters as would justify 
‘the modification or vacation of the order of injunction therein 
allowed. 


6. Res Judicata,. A question tried and determined in an action in 
which a perpetual injunction is allowed cannot be relitigated on 
a motion to modify or vacate the order allowing such injunction. 


%. Oemetery: INJUNCTION: Crry OrpINANCE. The cause upon which 
the order allowing a perpetual injunction against the use of a 
tract of land for burial purposes is not removed, and the 
threatened invasion of the plaintiff’s rights is not obviated, by 
an ordinance of the city within which such tract of land is 
located, which authorizes the health commissioner in his dis- 
cretion to provide rules and grant permits for the burial of dead 
bodies in a different manner than that ordinarily obtaining, by 
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covering the bottom and walls of the grave with a coat of mortar, 
so as to render the same impervious to the fluids arising from 
the decomposition of dead bodies. 


7a. Injunction: VacaTIon: BuRDEN or Proor. Where a defendant 
seeks the vacation of a perpetual injunction allowed after a 
trial in a civil action, the burden is on him to show that the 
threatened injury has been certainly overcome, not that it pos- 
sibly may be. 


APPEAL from the district court for Douglas county: 
WILLIS G. Skars, Jupen. Reversed and dismissed. 


Francis A. Brogan, for appellants. 
C. A. Baldwin, G. W. Doane and E. Wakeley, contra. 


Ho.coms, C. J. 


By a proceeding summary in character, on motion, the ° 
defendant association has applied for a modification or 
vacation of a final order of the district court for Douglas 
county rendered April 2, 1896, grating a perpetual in- 
junction restraining the defendants from using a certain 
strip of land adjacent to Prospect Hill cemetery in 
Omaha, for the purposes of burial of the dead. On ap- 
peal to this court from the order of the district court 
allowing a perpetual injunction in the original action, 
the deeree complained of was affirmed. Lowe v. Pros. 
pect Hill Cemetery Ass’n, 58 Neb. 94. Upon the filing 
of the motion to modify or vacate the order for a perma- 
nent injunction, theretofore granted, a notice or citation 
to show cause why the same should not be erauted was 
issued and served on the attorney of record appearing for 
the plaintiffs in the original action, who appeared spe- 
cially and objected to the jurisdiction of the court over 
the subject matter, and to its authority in such a pro- 
ceeding to modify or vacate the order entered long prior 
thereto and after many subsequent terms had intervened, 
contrary to the provisions of sections 602 et seq. of the 
code. These objections were overruled; whereupon the 
plaintiff filed formal objections to the granting of the mo- 
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tion, and traversing many of the averments of fact found 
therein. Upon the issue thus formed, affidavits were filed 
and, after a hearing to the court upon the motion and 
the objections thereto and the affidavits filed by the re- 
spective parties, the court sustained the motion and en- 
tered an order vacating the injunction, theretofore allowed, 
and denying to the plaintiffs any relief whatever. The 
plaintiffs appeal. 

A very full and substantially accurate statement of the 
case, with a plat of the grounds involved in the contro- 
versy, will be found in the opinion cited, Lowe v. Pros- 
pect Hill Cemetery Ass’n, supra, and need not here be 
restated. The defendants, by their motion, seek to be re- 
lieved from the effect of the order granting a perpetual 
injunction upon the following grounds, the substance of 
which only is herein stated: (1) That when the decree 
was rendered, the ground in controversy was fonnd by 
the court to be no part of the first addition to Prospect 
Hill cemetery, and that to use such ground for burial 
purposes would have been in violation of one of the or- 
dinances of the city preventing the establishment of ceme- 
teries within the city limits, or of enlarging those already 
established. It is asserted in the motion that at the pres- 
ent time said ground is a part of Prospect Hill cemetery, 
has been so recognized by the city council, and that it 
would not now be a violation of city ordinances to use 
said ground for burial purposes. (2) The motion also 
sets forth that at the time of the rendition of the decree 
the plaintiffs had wells upon their premises, which, be- 
cause of the probaility of pollution of the underground 
waters by reason of the decomposition of dead bodies, 
would be a menace to the health of those using such wells; 
and that now there is no well on said premises subject 
to pollution by reason of the burial of dead bodies in said 
ground. (3) It is further claimed that the soil in which’ 
the interments were to be made was at that time found 
by the court to be such as to permit the percolation of 
water through said ground and into the wells of the plain- 
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tiff, thereby endangering the health of those using the 
same; and that at the present time the ground is dry, 
compact, hard clay, and that the contour of the surface 
is such that it contains no water which can percolate 
through it. (4) The last of the grounds upon which the 
modification or vacation is asked is that, when the decree 
was rendered, there were no rules and regulations re- 
garding the burial of the dead in such manner as to 
prevent the occurrence of any evil effects therefrom, but 
that since said time provisions have been made by or- 
dinance for the creation of a tribunal to which is given 
power, and which is charged with the duty, of making all 
needful rules and regulations governing the burial of the 
dead as shall be required to fully protect the inhabitants 
of the city of Omaha, and all of them, from any and all 
evil effects that can arise from any burials made in any 
cemetery in the city. 

1. The first contention of the plaintiffs, appellants here, 
is to the effect that the proceedings resorted to by the 
defendants and the order therein by the court in its vaca- 
tion of the original decree are unauthorized; that the 
court was without power to vacate or modify its final 
decree at any succeeding term, except in the manner and 
for causes pointed out in the statutes. The question pre- 
sented is an interesting one, but the objection is not, in 
our opinion, as grave as is contended for. The order 
allowing a permanent injunction which the court grants 
is in the exercise of its powers as a court of equity. Its 
allowance is predicated on the fundamental idea that the 
aggrieved party is without an adequate remedy at law. 
The constitution has clothed the district courts with the 
exercise of the equity powers possessed by the courts of 
chancery of England. These powers cannot be abridged 
by statute. Indeed, it has been frequently decided in this 
jurisdiction that the statutory methods for granting new 
trials, vacating and modifying judgments, decrees and 
final orders rendered at a prior term, do not deprive the 
courts of the right to exercise their general equity powers 
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for the relief of those whose cases do not come within 
the provisions of the statute. We perceive no good rea- 
son why this same right should not be exercised where 
a final order granting a perpetual injunction, because of 
the occurence of facts and conditions since its rendition, 
has become of no use or benefit to the one whose rights 
were thus protected or where it would be inequitable and 
against good conscience to longer enforce it. The power 
of the court to enforce and make effective its orders of 
injunction, and to punish as for contempt their violation, 
continues for all time. As a correlative there must also 
exist the power to refuse to punish for the violation of the 
orders, and to modify or vacate, as exigencies arising 
since their rendition may require. “The remedy sought 
was purely preventive; and, in such cases, it is perfectly 
well settled that a court of equity will not continue or 
make perpetual an injunction, after the cause upon 
which it was granted has been removed, and the danger 
of invading the rights of the plaintiff no longer exists.’ 
Wiswell v. First Congregational Church, 14 Ohio St. 31, 
42. The injunction in this case is purely preventive. It 
restrains the defendants from doing the prohibited acts 
and nothing more. It prevents a threatened injury to, 
and incroachment of, the rights of the plaintiffs. It is 
not of the nature of a decree or judgment which, when 
executed, has served its purpose. Its force and effect 
continue so long as it shall. remain without modification 
and unvacated. Those against whom it operates can only 
be relieved from its binding and enforceable character 
by the court granting the injunction. Muller v. Henry, 
5 Sawyer (U. S. C. ©.), 464. We are satisfied that, 
where a final decree has been rendered allowing a per- 
‘manent injunction, as in this case, the court granting 
it possesses the undoubted power to either vacate or 
modify when the circumstances and situation of the par- 
ties have so changed as to render such action just and 
equitable, and this even though the statute may not have 
specifically provided for the exercise of such power. The 
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difficult question, in our view, is not as to the existence 
of the power, but as to how its exercise shall be called 
into action and the method of procedure with reference 
thereto. 

2. It is objected, further, by the plaintiffs that the 
summary proceeding resorted to in the case at bar, whereby 
it is sought to have the question involved determined on 
motion supported by affidavits and opposed by counter- 
affidavits, is unauthorized and insufficient to support a 
final order or decree vacating and annulling the final order, 
theretofore entered, allowing the perpetual injunction. 
Whether or not, when there is a substantial controversy re- 
garding the facts as to the right of a party to have an in- 
junction modified or vacated, it is not required that more 
formal pleadings be had, the parties brought into court in 
the ordinary way as in an original action, and the issues 
of law and fact regularly made up, is not free from doubt. 
In Wetmore v. Law, 34 Barb. (N. Y.) 515, it is held that, 
where facts have arisen since a judgment was entered of 
such a nature that it is clear the judgment ought not to 
be executed, relief against the judgment may be given upon 
a motion to vacate the same, provided the facts are undis- 
puted. In the opinion it is said: 

“The first objection taken to the motion is that relief 
cannot be granted in this summary way against a solemn 
judgment of the court; that resort should be had to the 
writ of audita querela, and a formal issue made between 
the parties to test the truth of the matters alleged, and 
their legal bearing upon the judgment. J think the 
modern practice authorizes a resort to this motion, espe- 
cially if the facts are undisputed. Baker v. Judges of 
Ulster, 4 John. (N. Y.) *191; Davis v. Sturtevant, 4 Duer 
(N. ¥.), 148; Clark v. Rowling, 3 Comst. (N. Y.) 216, 
221, 222, 226, 227. It has been frequently applied for the 
benefit of a party who has obtained a bankrupt’s dis- 
charge, and who has had no opportunity, before judginent, 
to avail himself of that defense. Inster v. Mundell, 1 13. 
& P. (Eng.) 427; Baker v. Judges of Ulster, 4 Juans. 
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(N. Y.) 191; Thompson v. Hewitt, 6 Hill (N. Y.), 254; 
Clark v. Rowling, 3 Comst. (N. Y.) 216, 226. And if it 
be clear upon the facts presented, which are usually, per- 
haps always, facts arising after judgment, or after the 
time has passed, before judgment, in which the party can 
avail himself of them in the action—if it be clear that 
the new matter is of such a nature that the judgment 
ought not to be executed—then resort may be had to this 
summary proceeding, or the party may, at his peril, take 
the risk of disobeying the positive directions of this court, 
contained in the judgment itself.” Sce, also, Pennsyl- 
vania v. Wheeling & Belmont Bridge Co., 18 How. (U. 8.) 
421, 

The reasoning in the authority quoted from is adopted 
and followed in a Jater case in Minnesota, where pre- 
cisely the same question arose. Weaver v. Mississippi and 
Rum River Boom Co., 30 Minn. 477. Whether the con- 
troversy of fact arising in the case at bar takes it without 
the rule announced in the foregoing authorities, we need 
not here determine. This question goes to the form of 
procedure rather than the substance of the controversy. 
This case is here on appeal for a trial de novo on the 
record as presented, and not upon error for the correc- 
' tion of irregularities in the trial of the action in the 
court below. We may, for the present and in this case, 
waive the question of the method of procedure and address 
ourselves to an inquiry as to whether, on the merits of 
the controversy, the defendants are entitled to be relieved 
of the decree, which has become final, enjoining them from 
making use of the ground involved in the controversy 
for purposes of sepulture. 

3. It is argued by the plaintiffs that the motion to 
modify or vacate filed by the defendants is an attempt 
to obtain a rehearing in the original cause and reliti- 
gate the questions therein determined. To this, counsel 
for defendants say that they make no attack on the 
original decree; that they accept the results of the liti- 
gation as determined by the decree in good faith and ask 
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only for relief because of changed conditions and cir- 
cumstances arising since the rendition of that decree. 
We accept counsel’s word regarding this phase of the case, 
' and shall, as it is our duty to do, treat all matters and 
questions therein litigated as binding on both parties 
and as concluding their respective rights in reference 
thereto. 

The rule is well settled that a judgment on the merits 
in the trial of a civil action constitutes an effective bar 
and estoppel in a subsequent action upon the same claim 
or demand, not only as to every matter offered and re- 
ceived to sustain or defeat the claim or demand, but also 
as to any. other admissible matter which might have been 
offered for such purpose. Slater v. Skirving, 51 Neb. 108. 
When a question in controversy has been once squarely 
decided, the decision, if acquiesced in or if not recalled, 
becomes the law of the case, and is binding upon the 
parties and those claiming through or under them in all 
subsequent stages of the litigation. Smith v. Neufeld, 
61 Neb. 699. In Fayerweather v, Ritch, 34 C. C. A. 61, 
a case where the principle of res judicata was applied to 
a question which renders it quite in point, it is said: 

“By whatever process of reasoning the result was 
reached, it is plain. that by the judgment of the state court 
it has been determined that the fund now in controversy 
equitably vested in the various corperations made legatees 
by the ninth clause of the will, and did not, as any part 
of it, belong to the complainants; and that determina- 
tion was reached in an action, between the same par- 
ties now present, brought to settle the ultimate rights of 
each to the fund. As the present suit is brought to deter- 
mine the rights of the same parties to the same fund, 
we are unable to doubt that the former judgment is an 
estoppel and a finality, not only as to every matter which 
was offered and received to sustain or defeat the respective 
claims of the parties to the fund, but also as to any 
other admissible matter which might have been offered for 
that purpose. It suffices to refer to Cromwell v. County of 
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Sac, 94 U. 8. 351, as a complete exposition of the doctrine 
of estoppel, so far as pertinent to the present case.” 

We need not further pursue the inquiry into this branch 
of the case. It is obvious that the defendants are in these 
subsequent proceedings concluded by the original decree 
as to all matters urged as a defense in that action, as 
well any defense which might have been presented to de- 
feat the plaintiff’s demand for a permanent injunction 
restraining the defendants from doing the things therein 
prohibited. From the consequence of that decree, as to 
all such matters, neither of the parties can now escape. 
Our present consideration of the case is limited to an 
inquiry as to whether, because of subsequent changes 
in the situation of the parties and of facts since arising 
creating different conditions, the defendants ought in 
equity to be relieved froni the force and effect of a just and 
valid decree entered against them. 

4. The first ground of the motion to modify or vacate 
proceeds upon the theory that, while it was determined 
in the original action that the tract of land involved in 
the controversy was not a part of Prospect Hill cemetery, 
or the first addition thereto, it has, since the entry of the 
decree, become a part and parcel of the already established 
cemetery, so recognized by the authorities of the city of 
Omaha, and that, for such reason, the injunction ought 
not now to operate against this particular tract in dis- 
pute, no more than it ought to against the burial of the 
dead in the cemetery as then established. It is very 
evident that one of the vital issues tried and determined 
in the original action was whether the disputed tract was 
a part of the established cemtery grounds. In plaintiffs’ 
petition, after describing what is mentioned as the ceme- 
tery grounds proper, it is alleged “that the southern 
boundary of the said cemetery proper lies more than 200 
feet north of the lands belonging to the plaintiffs, as above 
described, and lies 127 feet north of the north line of 
Parker street, aforesaid”; and again, “but the plaintiffs 
say that the tract so occupied by them (defendants), as 
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aforesaid, included only that portion above described. as 
Prospect Hill cemetery proper, and the tract inclosed by 
them for the purpose aforesaid included no other ground 
than the said cemetery proper.” By these and other alle- 
gations it was positively averred that the tract involved in 
this controversy was no part of the established cemetery, 
known as Prospect Hill cemetery, nor of the first addition 
thereto, and that it was proposed to extend and enlarge the 
cemetery, as then established, so as to include the disputed 
strip. In the answer it is said: “Defendant says it is 
not true and it denies that the limits of Prospect Hill 
cemetery is now, or ever was, as set forth in plaintiffs’ 
petition; * * * that it is not true that the southern 
boundary of Prospect Till cemetery is now, or ever was, 
127 feet, more or less, from the northern line of Parker 
street.” It at once becomes manifest that the very ground- 
work of the original action was with reference to the ques- 
tion of whether the disputed tract was or was not a part 
of the Prospect Hill cemetery as then existing. There 
was no claim or contention on plaintiffs’ part concern- 
ing an injunction against the burial of the dead in the 
cemetery then established. What was contended for was 
that, by the proposed enlargement of the existing ceme- 
tery by adding to and including therein the ground desig- 
nated as “the disputed strip,” a private nuisance would 
be created endangering the life and health of the plaintiffs, 
. which would be an unlawful invasion of their property 
rights. Whether “the disputed strip” was or was not a 
part of the cemetery proper was of necessity involved in 
the decision rendered, and indisputably establishes the 
fact that it was no part of the then existing cemetery. 
The ordinances of the city then as now declare it unlaw- 
ful “to enlarge, add to or increase the limits or bound- 
aries of any cemetery space, ground, or burial place for 
the dead, not laid out, prepared, or set aside and intended 
for such purposes.” It is true that, since the rendition of 
the original decree, the city council has, by resolution, 
declared the tract in dispute to have been cemetery grounds 
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and intended for burial purposes, and therefore exempt 
from taxation, and instructed the tax commissioner ac- 
cordingly. (Can this resolution have the effect of nulli- 
fying the solemn adjudication of a court of competent 
jurisdiction to the contrary? We think not. Nor can it 
be said to be such a change in the situation, surroundings 
or circumstances connected with the transaction as that 
the injunction ought, for that reason, to be vacated. The 
ordinance prohibiting the enlargement of any existing 
cemetery is still in force. The material findings and the 
adjudication in the trial of the original action to the 
effect that the plaintiffs’ rights would be invaded, if the 
disputed tract were used for burial purposes, are in no 
way affected or Jessened by the resolution of which men- 
tion has been made. So far as the parties to this suit 
are concerned, the question of the relation of the disputed 
tract to the’cemetery proper has been adjudicated against 
the contention of the defendants, and, however so much 
the city council may resolve to the contrary, it cannot 
change the legal status of the parties in respect thereto. 

5. It is next contended that the situation of the parties 
to the controversy in respect of the wells subject to pollu- 
tion from the percolation of water through the soil has 
materially changed. Unfortunately for the defendants, 
there exists no reasonable doubt on the proposition that 
in this respect the situation is almost, if not quite, iden- 
tical with what it was when the decree was entered. We 
observe no difference whatever. The same wells are there 
now as they were during the trial of the original action, 
and the same use is being made of them. In fact there 
does not appear to be but one well in use on the plaintiffs’ 
property and one not in use. There are many other wells 
in the immediate vicinity. Accepting, as we do and as 
counsel say they do, the former adjudication as a finality 
on this question, there is left no room for substantial con- 
troversy regarding the situation of the parties now and 
- as they were when the original decree was entered, and 
it must follow that there is no basis in law, nor in equity, 
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for a modification or vacation of the decree in regard to 
the matters just mentioned. The decision rendered on the 
former appeal has been much criticised because it is re- 
marked that the wells of the plaintiffs would probably 
become polluted from waters percolating through the 
ground in the event human remains were interred in the 
tract of land involved in the controversy, when, in fact, 
as is claimed, there are no wells on the lands of the plain- 
tiffs that can possibly be injured from this source. It may 
be remarked, in passing, that the opinion as we interpret 
it decides, in substance, that the plaintiff's lands were in 
the residential district in the city of Omaha, and in a 
locality where those living thereon must rely for their 
supply of water upon wells dug for that purpose; that the 
underground waters from which the wells were supplied 
would, in all reasonable probability, from the evidence in 
the case, become infected with bacteria from the decom- 
posed bodies of those dying with contagious and infectious 
diseases, thereby rendering such waters unfit for human 
consumption, and menacing the health and life of those 
using the same; that the proposed cemetery would con- 
stitute a private nuisance, and would, if permitted to be 
used as such, wrongfully encroach upon the rights of the 
plaintiffs and prevent them from enjoying the reasonable 
and comfortable use of their property, be a menace to 
health, and render the locality unsuitable for residences, 
for which purposes only it was adapted. The same rea- 
son which impelled the city by ordinance to make it unlaw- 
ful to enlarge existing cemeteries or establish new ones in 
the corporate limits, to wit, regard for the comfort, health 
and life of its citizens, guided the court in the enforce- 
ment of those principles which insure to the citizens pro- 
tection from the actions and conduct of others calculated 
to prevent their enjoyment of these same blessings. 

6. It is further contended that the condition of the soil 
has materially changed from the condition it was in at 
the time of the original decree as found by this court in 


the opinion cited. There is no merit whatever in this con- 
10 
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tention and, at best, it deserves only a passing notice. The 
condition has in nowise changed. Some additional evi- 
dence of a cumulative character in the form of affidavits 
was introduced at the last hearing. The evidence taken 
at the former trial was also introduced on the last hear- 
ing. We cannot possibly consider this matter without 
retrying the question heretofore litigated and adjudicated, 
and this we decline to do. 

7. Lastly, it is contended that, because of the adoption 
of an ordinance, having for its object the promotion of 
the health of the citizens of Omaha, and in which there 
is conferred on certain officers authority to regulate the 
manner of the burial of the dead, the order allowing a 
permanent injunction should be modified or vacated. To 
this it may be said, first, that there is an ordinance in 
existence prohibiting the enlargement of an existing ceme- 
tery.; second, that it has been determined, as we have seen, 
that the use of the “disputed strip” would be an enlarge- 
ment of an existing cemetery in violation of such ordi- 
nance; and, third, the ordinance referred to does not pro- 
fess to provide with certainty any regulation as to the man- 
ner in which dead bodies shall be interred, and that, so far 
as the ordinance goes, the interments may be made in 
the ordinary method and as it was contemplated they 
would be when the perpetual injunction was allowed; and, 
fourth, it is by the ordinance left discretionary with the 
commissioner of health whether he will or will not adopt 
a different method than is ordinarily resorted to, and by 
his affidavit introduced in evidence he says he has no in- 
tention of doing so, The ordinance reads: “The commis- 
sioner of health, when, by reason of the locality in the 
cemetery where the burial is to be made, he may deem 
it necessary or advisable for the preservation of the health 
of the inhabitants of the city, may require, and so direct 
in the permit issued by him for the burial of said body, 
that the bottom of the grave and the walls thereof extend- 
ing above the casket containing the body shall be covered 
with a coat of mortar made of sand and cement, so as 
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to render the bottom and walls of said grave impervious 
to the fluids arising from the decomposition of the dead 
body.” Whether the method proposed, even if adopted, 
would obviate the threatened danger found to exist, or 
would aggravate the same, we are left entirely in the dark. 
Of course the burden would be on the defendants to show 
that the threatened injury had been certainly overcome, 
not that it possibly might be. To vacate the injunction 
on this ground would be to remand the plaintiffs for any 
relief they are entitled to to the commissioner of health. 
It would be for the court to abdicate some of its func- 
tions in favor of that officer, and to leave the matter wholly 
to his discretion. If he sces fit to omit the requirement 
contemplated by the ordinance, it cannot be doubted that 
he is at liberty to do so, in which event the plaintiffs 
would be altogether without a remedy, notwithstanding 
it has been adjudicated that they are entitled to relief. 
The ordinance does not meet the requirement, even con- 
ceding it to be proper and effectual, which we do not now 
stop to inquire, in that the reasons which impelled the 
allowance of the injunction are as strong as when granted, 
and it wholly fails to show that the objections to the 
use of the disputed ground for burial purposes are over- 
come or obviated thereby. The most that can be said of 
the ordinance is that it is an exercise of the police power 
which the city has always possessed, and that the ex- 
ercise of such powers and the adoption of ordinances in 
pursuance thereof would not deprive the courts of their 
inherent power to protect property rights by granting in- 
junctions against maintaining nuisances, and of enforcing 
the same. This same question was in a measure con- 
sidered in the former opinion. The adoption of the ordi- 
nance does not materially change the situation. Whether 

the ordinance existed at the time of the trial, or has since 
' been adopted, it would not have prevented the granting 
of the injunction in the first place, nor would its adoption 
afterwards be sufficient ground upon which to base a va- 
cation of the order after it had once been rightfully 
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entered. The learned judge hearing the application to 
vacate the decree in the court below found that the mat- 
ters heretofore discussed, arising in the manner stated, 
constituted sufficient grounds, and showed such changes 
in the situation of the parties and of the conditions sur- 
rounding the land involved in the controversy as to justify 
the vacation of the permanent order of injunction. We 
are, for the reasons heretofore given, unable to coincide 
with the conclusions reached in the trial court. It fol- 
lows that the order vacating the decree making the injunce- 
tion perpetual must be reversed and this proceeding dis- 
missed, and it is accordingly so ordered. 
REVERSED. 


The following opinion on rehearing was filed September 
21, 1906. Judgment of reversal adhered to: 


LETTON, J. 


A statement of the facts in this case may be found in 
the opinion upon the original decree, Lowe v. Prospect Hill 
Cemetery Ass’n, 58 Neh. 94, and in the opinion upon the 
application to modify the injunction, Lowe v. Prospect Hill 
Cemetery Ass’n, ante, p. 85. 

The original injunction was granted upon two grounds: 
(1) That interments in the disputed strip of land would 
pollute and poison the water in the wells of the plaintiffs; 
that by such interment the health and lives of the in- 
habitants of the locality would be endangered, the use and 
enjoyment of the plaintiffs’ property interfered with and 
their real estate rendered valueless, and that such use 
would constitute a private nuisance at common law. (2) 
That the use of the land for interring therein dead bodies 
would violate the ordinances of the city of Omaha. While 
counsel for the defendants insist that it is impossible to 
tell from the decree upon what ground the injunction was 
eranted, it appears that the defendants were enjoined 
from in any manner establishing a cemetery on the dis- 
puted strip and from enlarging the limits of Prospect 
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Hill cemetery so as to include the said disputed strip, 
or any part thereof; also, from causing any burials to be 
made, and from selling or using any portion of said strip 
for the purpose of interring human remains or for the pur- 
pose of sepulture. It is clear that such a decree is based 
not alone upon the existence of a private nuisance, but 
upon the fact that the disputed strip was not at that time 
cemetery ground, and that the city ordinance prohibited 
the establishment of new cemeteries or the enlargement 
of old ones within the city limits. 

At the first hearing of the case in this court upon ap- 
peal (Lowe v. Prospect Hill Cemetery Ass’n, 58 Neb. 94), 
it was said by RAGAN, C.: 

“We have carefully studied both the history and the 
argument, and have not the slightest doubt that the or- 
dinances of the city of Omaha forbid the cemetery asso- 
ciation from interring dead bodies in the strip of land in 
controversy, and, without determining whether the ap- 
pellees made such a showing as would entitle them to 
this injunction because the interring of dead bodies in 
the land by the cemetery association would violate the 
ordinances of the city of Omaha, we proceed to inquire 
whether the decree of the district court can be sustained 
upon the ground that the use proposed to be made by 
the cemetery association of its ground would constitute a 
private nuisance at common law.” 

The remainder of the opinion of Mr. Commissioner 
RaGAN is mainly devoted to a consideration of this ques- 
tion, and the question as to the prohibition of interment 
therein by ordinance is not further considered. 

Since the rendition of the original decree the city coun- 
cil has declared the disputed tract to be cemetery 
grounds, and thus, in effect, attempted to set aside an 
adjudication by a court of competent jurisdiction to the 
contrary. Upon renewed consideration of the facts and 
the law upon this branch of the case, we are fully satisfied . 
that the action of the city council could in nowise affect 
the legal status of the parties, and on this point we ad- 
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here to the reasoning and conclusion of the former opinion 
by Chief Justice HoLcoMB. 

It is contended by the defendants that sufficient 
change has been shown in the conditions and circum- 
stances of the case to justify a modification of the injunc- 
tion, among other things, by the adoption of a health 
ordinance by the city council of Omaha, in which the 
regulation of the manner of the burial of the dead so 
as to prevent the dangers of pollution of waters or spread 
of disease is placed within the power of the commis- 
sioner of health; but at the time of the passage of the 
health ordinance granting such powers the ordinance pro- 
hibiting the enlargement of cemeteries or the interment 
of dead bodies therein was still in full force and effect. 
As is pointed out by Chief Justice Hotcome, the ordi- 
nance relied upon does not repeal the ordinance prohibit- 
ing burial within the tract. It consequently could have no 
effect as to the premises in dispute, and, as is shown in 
the former opinion, the adoption of the ordinance does 
not materially change the situation. After consideration 
of all the evidence we are in accord with the finding of 
the district court, and the conclusion .arrived at by Mr. 
Commissioner RaGAN and Chief Justice HoLcomMs, that 
the fact is established by a preponderance of the evidence 
that the disputed strip was no part of the then existing 
cemetery at the time of the passage of the ordinance pro- 
hibiting the enlargement of cemeteries within the city. 
We think no other change of circumstances of any effect- 
ive character has been shown to have taken place. 

It is urged by the defendants that, conceding that the 
preservation of the plaintiffs’ right to be protected from 
the evils caused by interment in the disputed tract may 
not properly be preserved by the provisions of the health 
ordinance of the city of Omaha granting power to ‘the 
health commissioner to prescribe rules for interment, still, 
the cause should be remanded to the district court, with 
directions to allow further pleadings and proofs, if neces- 
sary, to ascertain whether or not such restrictions and 


Vou. 75] SEPTEMBER TERM, 1905. 103 


Lowe Vv. Prospect [ill Cemetery Ass’n. 


regulations of the right of sepulture can be made so as 
to prevent injury to the plaintiffs, and, if it be found that 
the rights of the plaintiffs may be protected by proper 
regulations, then that the court modify the injunction so 
as to allow burials to be made under regulations and con- 
ditions prescribed in its decree. Were it not for the ex- 
istence of the ordinance forbidding interments, this request 
would be seriously considered by the court, but to modify 
the decree so as to permit or authorize or countenance 
such interment upon the premises would be in plain con- 
flict with the provisions of the ordinance and would put 
the court in the position of at least impliedly sanctioning 
a violation of law. While it is possible that the plaintiffs, 
without the existence of some special injury to them dif- 
ferent from that to the public at large, might not have 
been entitled to an injunction in the first place merely 
upon the ground that the defendants proposed to violate, 
or were violating, ordinances of the city, still both ele- 
ments were pleaded, found to have been proved, and en- 
tered into the decree, viz., the existence of an ordinance 
making it unlawful to perform the prohibited acts, and 
the existence of the right on the part of the plaintiffs to 
insist upon obedience to the ordinance by the defendants 
on account of special injury to their property. 

While we appreciate the sentiment which has moved 
the distinguished and venerable counsel for the defendants 
to persevere in the great labor they have’ performed in 
this case, and while we would be gratified to grant them 
the relief sought, we are of the opinion that the con- 
clusion reached in the former opinion is right and should 
be adhered to. 

REVERSED. 
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Saraw S. Fatt, APPELLEE, v. EpMUND W. FALL Ff AL., 
APPELLANTS.* 


Firep DEcEMBER 6, 1905. No. 13,737. 


1. Courts: Jurisprcrion. The court of one state cannot by its decree 
directly affect the legal title to lands situated in another state, 
but, “if all the parties interested in the land are brought per- 
sonally before a court of another state, its decree, establishing 

. their equities in the land, would be conclusive upon them and 
thus in effect determine the title.’ Dull v. Blackman, 169 U. S. 
243, 18 Sup. Ct. Rep. 333. 


2. Judgments of Sister States: FEDERAL Provisions. When the courts 
of a sister state having jurisdiction of the parties, and of their 
equitable rights in all of the property owned by one or both of 
them, by its findings and decree determine those rights, such 
decree must, under the provisions of the federal constitution, be 
given full faith and credit by the courts of this state. 


Divorce: DECREE AS TO ProrERTy. The statute of the state 
of Washington, quoted in the opinion, as construed by the courts 
of that state, give the courts jurisdiction in the trial of a divorce 
case to make distribution between the parties of all of the prop- 
erty possessed jointly or severally by the parties upon principles 
of general equity, “having regard to the respective merits of the 
parties, and to the condition in which they will be left by such 
divorce, and to the party through whom the property was ac- 
quired.” When both parties to the divorce proceedings in that 
state have appeared before the court, being a court of general 
jurisdiction, and have asked the court to distribute their prop- 
erty, including land in this state, and the court by its decree has 
done so, its decree is conclusive of the equities of the parties in 
the real estate situated in this state. 


4. Possession of land is notice of equities; and a purchaser of land 
from one not in possession takes it subject to the equitable right 
of one in possession thereof. 


APPEAL from the district court for Hamilton county: 
SaMUEL H. Sornporcer, Junce. Affirmed. 


- Hainer & Smith, for appellants. 


Thomas H. Matters and Stark & Grosvenor, contra. 
* Rehearing allowed. See opinion, p. 120, post. 
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SEDGWICK, J. 


This controversy relates to a quarter section of land in 
Hamilton county. The plaintiff bases her right in the 
land upon a decree of the superior court of King county 
in the state of Washington. In 1876 the plaintiff and 
Edmund W. Fall intermarried in the state of Indiana. 
Afterwards they removed to this state and became the 
owners of the quarter section of land now in controversy. 
After residing here for some years they removed to the 
state of Washington, and, being residents there, an action 
for divorce was begun by the plaintiff’s then husband. In 
this action she answered, denying that any cause for 
divorce existed against her, and in her cross-petition she 
asked that it might be found that she was entitled to a 
divorce, and that a decree in her favor be rendered accord- 
ingly. The court decreed a divorce in her favor and also 
by the decree gave her the land in dispute herein. Under 
this decree the plaintiff took possession of the land in 
October, 1895, and has ever since been in the actual pos- 
session and occupancy of the land. Afterwards her 
former husband, the said Edmund W. Fall, conveyed the 
land in question to the defendant Elizabeth Eastin. The 
plaintiff brought this action, setting out a full statement 
of the rights which she claimed in the land and the facts 
which she claimed supported these rights, and prayed, 
among other things, that her title in the land be quieted 
and “for all other proper and equitable relief.” Much 
is said in the pleadings and evidence in regard to the 
conveyance from Edmund W. Fall to the defendant Eliza- 
beth Eastin, who is his sister, it being claimed, upon 
the one side, that the land was purchased by Mrs. Eastin 
in good faith and for full consideration, and, on the 
other, that the sale was fraudulent. But as Mrs. Fall 
took possession of the land under the decree before the 
conveyance to Mrs. Eastin, the latter would, of course, 
be charged with constructive notice of the rights of the 
plaintiff, and, as against the plaintiff, would take no 
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further or greater rights than those of her grantor in the 
conveyance. We will first inquire as to the effect of the 
decree, and the rights, if any, that the plaintiff took there. 
under in the land in question. 

1. At the time the divorce proceedings were pending 
in the state of Washington, and when the decree was 
rendered therein, the statute of that state provided: “In 
granting a divorce, the court shall also make such disposi- 
tion of the property of the parties as shall appear just 
and equitable, having regard to the respective merits of 
the parties, and to the condition in which they will be 
left by such divorce, and to the party through whom the 
property was acquired, and to the burdens imposed upon 
it for the benefit of the children, and shall make provision 
for the guardianship, custody, and support and education 
of the minor children of such marriage.” 2 Codes & St. 
sec. 5723, p. 1598. It is contended that the decree entered 
in pursuance of this statute in the state of Washington 
could have no extraterritorial effect upon real estate situ- 
ated in another state, or the rights of the parties therein, 
and this appears to be the gist of the whole contention 
between the parties. It is clear that the statute in ques- 
tion gives to the court in divorce proceedings complete 
equitable jurisdiction over the property of the parties sit- 
uated within the state. The language is apt and per- 
tinent for that purpose. A court that makes a just and 
equitable disposition of the property of parties litigant 
in an action is a court of equity and the distribution of 
the property is, at least in part, the subject matter of 
the litigation. If, indeed, there could be any doubt in 
other jurisdictions as to the intention of the legislature 
in enacting this law, and the force and effect thereof in 
conferring equitable powers upon the trial court, that 
doubt has been resolved by the supreme court of that state. 
In Webster v. Webster, 2 Wash. 417, the court, in constru- 
ing this statute, said: 

“This statute, however, provides that when coverture 
is to be broken, and the marriage relation dissolved, the 
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parties shall bring into court all their property, and a 
complete showing must be made. Each party must lay 
down before the chancellor all that he or she has, and, 
after an examination into the whole case, he makes an 
equitable division. * * * We are clearly of the opin- 
ion that par. 2007 of the code confers upon the court the 
power, in its discretion, to make a division of the separate 
property of the wife or husband.” 

And, indeed, the parties themselves so considered it. 
The plaintiff in that case set out a description of the 
land here in Nebraska, with other property owned by 
the parties, alleged its value, and asked the court to 
make an equitable disposition of it under this statute; 
and the plaintiff here, who was the defendant in that 
action, also in her cross-petition described this land, and 
asked the court to determine the rights of the parties 
to all the property which they owned, including this land 
in question. The findings and decree of that court were 
full and covered all of the issues in the case presented 
by the pleadings, and adjudged the issues so determined 
in favor of the defendant in that action, who is the plain- 
tiff here. It may be further observed that in that case 
it was alleged in her cross-petition, by this plaintiff, that 
the parties to that action had, by their joint efforts as 
husband and wife, accumulated the property which they 
held, including the land in question here; and the court . 
especially found that that allegation of her cross-petition 
wag true, and that the property which Mr. Fall had al- 
ready used for his personal benefit, together with that 
given him by the decree, was his equitable part of all 
the property of both parties. The same allegations are 
embraced in the petition in this case, and the trial court 
found especially that they were true, and that the plain- 
tiff had contributed equally to the accumulation of the 
property, including this land in dispute. The findings 
of fact of the trial court in this case are also quite com- 
prehensive. These findings were not questioned in the 
oral arguments, nor do the briefs point us to any fail- 
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ure of the evidence to support them. We will, therefore, 
in the further consideration of the case, consider these 
findings as the established facts in the case. . 

Giving full faith and credit to the decree of the Wash- 
ington court, as the federal constitution requires us to 
do, the question is what rights in the land in question the 
plaintiff derives from that decree. It is suggested in 
the brief that, “on a cause of action which is purely 
local, a judgment respecting property that is not within 
the jurisdiction of the court rendering the judgment 
should not be enforced by the courts of another state 
where the property is situated.” In pursuance of this 
argument a quotation is made from 2 Black, Judgments, 
sec. 933, where it is said that, if a judgment in an action 
for divorce goes further than to determine the status of 
the parties, and assumes to adjudicate other matters, no 
personal liability can be imposed on the defendant, “unless 
there is jurisdiction of his person acquired by a proper 
service of process.” We do not quite understand why 
this argument is made. In this case the defendant here 
was the plaintiff in the divorce proceedings and, of course, 
there could be no question of jurisdiction of his person. 

It is contended in the briefs that the decree of the Wash- 
ington court and the proceedings afterwards had in that 
court pursuant to the decree did not and could not have 
the extraterritorial effect to transfer any title, either 
legal or equitable, in the land situated in this state to 
the plaintiff in this action, and that she cannot maintain 
this action without such title. The foundation for this 
contention is that, under our statute, in an action to quiet 
title the plaintiff must allege and establish on the trial 
either a legal or equitable title. It is essential that “he 
have title, and the relief must be obtained on the strength 
of his own title, and not on the weakness of his adver- 
sary’s.” But this suggestion, of course, assumes the propo- 
sition that is being discussed. The question under consid- 
eration is whether the plaintiff obtained any title, either 
legal or equitable, in this land by virtue of that decree. 
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Thus, in Blodgett v. MciJurtry, 39 Neb. 210, one of the 
cases cited by the defendant upon this question, it is said: 

“In an action having for its object the declaration of 
a trust in land in favor of the plaintiff and the quieting 
of title in him, it is incumbent upon the plaintiff to affirma- 
tively establish an equitable title in himself, and if he 
fail to do so, the nature of defendant’s title or the existence 
of any title in defendant, is immaterial.” 

By the statutes of this state the court in a divorce 
proceeding has no power to set apart real estate to either 
party or to make any equitable division of the real estate 
of the respective parties. And it is urged in the brief 
that our courts would not be competent to render such 4 
decree as was rendered by the superior court of Wash- 
ington, and from this fact it is argued that by the decree 
in the court below an effect was given to a judgment 
of a sister state which no court in this state could have 
rendered. But in our state the courts may in divorce 
proceedings adjust the equitable rights of parties in 
property, if such equitable rights exist, and judgments 
for alimony in divorce cases become liens upon real estate 
of the party against whom they were entered, and by a 
sale under such lien the title to the real estate is trans- 
ferred. The question therefore raised by the foregoing 
suggestion is one of practice rather than one of sub- 
stantive law. The methods provided by the law of Wash- 
ington for adjusting the rights of the parties to a divorce 
proceeding cannot be said to be in conflict with the gen- 
eral policy of the laws of this state. On the other hand, 
the results aimed at are, in substance, the same, the in- 
tention in both states being to give each party a fair 
share of the property which they have accumulated in 
common. The superior court of Washington is a court 
of general jurisdiction. It has full power to settle all 
equities of the parties, and by the statutes of that state 
it was confided to the court to make an equitable ad- 
justment and distribution between the parties of all the 
property owned by them both, or, in the language of the 
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court of last resort in that state, it is the duty of the 
parties to an action for a divorce to bring into court all 
their property. “Each party must lay down before the 
chancellor all that he or she has, and, after an exami- 
nation of the whole case he makes an equitable division.” 
No clearer language than this could be used to indicate 
that the divorce courts there have general equity juris- 
diction over the property and property rights of the par- 
ties, and that the decree of the court in such a case is 
a decree in equity as to the property of the patties, 
and fixes .and disposes of their property rights in the 
same manner as do decrees in equity in courts of gen- 
eral jurisdiction in actions brought for the purpose of 
determining the equities of the parties in specific property. 
It cannot, of course, be doubted that, if by the law of the 
state where the parties reside one of the parties is given 
equity in property, and, in a proper case for that pur- 
pose, the courts of that state find and adjudicate that 
right to exist, the courts of another state will not refuse 
to recognize that decree, and give the full faith and credit, 
solely on the ground that under its laws the equitable 
rights of the parttes could not have been adjudicated 
in the form of action used in the court rendering the 
decree. We see no reason why the rules that obtain in 
the adjudication and adjustment of partnership rights 
would not be applied here. In an action in equity to 
settle partnership affairs the property of the partnership 
is considered to be in court for the purpose of the full 
adjustment of the rights of the partners in the prop- 
erty; and so here, the law required that all of the property 
of the parties to the divorce proceedings be brought into 
court, so that the court might do what the statute required 
it to do—“make such disposition of the property of the 
parties as shall appear just and equitable’—and when 
the parties have by their pleadings so brought the prop- 
erty into court, we see no reason why the force and effect 
of the decree should not be as full and complete as in 
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similar proceedings for the adjustment of partnership 
rights and equities. 

In Burnley v. Stevenson, 24 Ohio St. 474, the court de- 
clared the rule to be: 

“A court of equity in one state, having acquired juris- 
diction over the persons of the parties, may enforce a 
trust, or the specific performance of a contract, in rela- 
tion to land situate in another state. Although the decree 
in such case, or the deed of a master executed in pur- 
suance thereof, cannot operate to transfer the title to such 
lands, yet the decree is binding upon the consciences of the 
parties, and concludes them in respect to all matters and 
things properly adjudicated and determined by the court. 
When the decree in such case finds and determines the 
equities of the parties in respect to such land, and di- 
rects a conveyance by the parties in accordance with their 
equities, such decree, although no conveyance has been 
executed, may be pleaded as a cause of action, or as a - 
ground of defense in the courts of the state where the 
land is situated; and it is entitled, in the court where 
so pleaded, to the force and effect of record evidence of 
the equities therein determined, unless it be impeached 
for fraud.” 

In an action for that purpose in the courts of Ken- 
tucky, a judgment was entered, decreeing the specific per- 
formance of a contract to convey lands in Ohio. Parties’ 
who derived title from the plaintiff, who obtained the de- 
cree in the Kentucky court, set up that decree as a defense 
in an action in Ohio brought to recover possession of 
the land in the latter state. The defense was sustained. 
The court said: 

“That courts exercising chancery powers in one state 
have jurisdiction to enforce a trust, and to compel the 
specific performance of a contract in relation to lands 
situate in another state after having obtained jurisdic- 
tion of the persons of those upon whom the obligation 
rests, is a doctrine fully settled by numerous decisions.” 

Counsel for the defendant in their brief quote at length 
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from the statement of facts in the opinion in this case, and 
then say: “This statement of facts clearly shows that the 
. action in the state of Kentucky was based upon the con- 
tract to convey by Scott, the ancestor of plaintiffs. When 
a suit is instituted upon a contract and the court ac- 
quires jurisdiction of all the parties to be affected thereby, 
its judgment is a legal construction of that contract and 
will bind the parties. Such construction, which becomes 
a part of the contract, can be plead as the true and legal 
construction, although a suit thereon be instituted in a 
foreign jurisdiction.” But such judgment of the court 
not only affects, but necessarily determines the rights of 
the parties to the land lying in another state; so that it is 
not correct to say that no judgment of a court of one 
state can affect the rights of the parties in real estate 
lying in another state. Again, if the courts of one state 
have jurisdiction to affect and virtually determine the 
equitable rights of parties in real estate lying in an- 
other state by construing the contracts of the parties in 
relation thereto, that is, by determining what equities 
between the parties their contracts have raised, why may 
they not also determine what equities between the parties 
the law and their respective contributions to accumulating 
the property, and their conduct toward each other have 
raised? Counsel say that “such construction, which be- 
comes a part of the contract, can be plead as the true 
and legal construction, although a suit thereon be insti- 
tuted in a foreign jurisdiction.” That is to say, in a suit 
in one state to establish equities in land and to quiet 
title thereto, the plaintiff may plead the judgment of the 
courts of another state determining what his rights in 
the land are, if those rights arise from a contract; and 
such judgment is conclusive, it will not admit of contra- 
diction. But if the rights of the plaintiff depend upon 
equitable considerations arising from the relation and 
the condition of the parties, and the amounts they have re- 
spectively contributed toward its purchase, such judg- 
ment has no binding force. This distinction seems not 
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to be based upon any difference in principle. The Wash- 
ington court, as has already been suggested, by the law of 
that state, had undoubted jurisdiction of all of the equities 
of the parties, and it was expressly made the duty of the 
court, by the law of the state, upon separating the par- 
ties, to adjust and declare what their equitable rights 
were in all of the property which they both possessed. 
We do not see why its judgment upon these issues should 
not have the same force in determining the rights of 
the parties to real estate situated in another state, as 
though those rights originated in an express contract be- 
tween them. 

In Pingree v. Coffin, 12 Gray (Mass.), 288, 304, the 
court said: 

“The fact of the situs of the land being without the 
commonwealth does not exempt the defendants from juris- 
diction, the subject of the suit being the contract, and 
a court of equity dealing with persons, and compelling 
them to execute its decrees and transfer property within 
their control, whatever may be the situs. These defendants 
having been found within the jurisdiction of the court, and 
served with its process, and having appeared and an- 
swered originally without objection to the jurisdiction, 
will not be presumed to be without its jurisdiction so that — 
its decrees cannot be executed. If such event should 
occur, it will be time to determine what remedies the 
plaintiff might have. But it seems that their personal 
property within the commonwealth might be sequestered. 
2 Daniel, Chancery Practice, 1236, 1237. The court might 
retain the bill, and, under the general prayer for relief, 
mould the decree to one of damages for nonconveyance. 
Andrews v. Brown, 3 Cush. 1386; Peabody v. Tarbell, 2 
Cush. 226. And a decree of this court might be a founda- 
tion for other courts to compel performance specifically.” 

In the state of Washington, in an action to dissolve 
marriage, the subject of litigation is the marriage status, 
and the equitable rights of the partics in the property of 
both upon their separation, and so, the action being in 

11 
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personam, a decree of that court in such action “might 
be a foundation for other courts to compel performance 
specifically.” 

Dull v. Blackman, 169 U. S. 248, 18 Sup. Ct. Rep. 333, 
was an action brought in Iowa to compel reconveyance 
of real estate situated in that state on the ground of 
the defendant’s failure to advance money thereon as agreed. 
A defense set up in the action by an amended answer 
was that a judgment had been recovered in the state 
of New York in an action involving the same question and 
between the same parties. The validity of this defense 
was denied upon two grounds, as shown in the opinion of 
Mr. Justice Brewer, as follows: 

“Upon these facts we remark that as the land, the sub- 
ject matter of this controversy, was situate in Iowa, liti- 
gation in respect to its title belonged properly to the courts 
within that state, Ellenwood v. Marietta Chair Co., 158 
U. S. 105, 107, although, if all the parties interested in 
the land were brought personally before a court of another 
state, its decree would be conclusive upon them and thus, 
in effect, determine the title.” 

The other reason given was that the defendant in the 
Towa case, who held the title to the land, although he 
obtained his title from a party to the New York decree, 
was not in privity with him because he obtained his title 
before the commencement of the New York action. It 
is said in the syllabus: 

“A grantee of lands is not bound by a judgment rendered 
in an action commenced against his grantor subsequent to 
the conveyance.” 

From which it appears that, if the New York action had 
been begun before the conveyance of the Iowa land to the 
defendant and he had been a party to the New York decree, 
he would have been bound by that judgment, and would 
have been compelled by the Iowa court to convey the land. 

In the defendant’s brief we are earnestly requested to 
carefully consider Bell v. Bell, 181 U. 8. 175, 21 Sup. Ct. 
Rep. 551; Strettwolf v. Streitwolf, 181 U. 8. 179, 21 Sup. 
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Ct. Rep. 553; and Andrews v. Andrews, 188 U. 8. 14, 28 
Sup. Ct. Rep. 287. In Bell v. Bell, it is held that “no valid 
divorce from the bond of matrimony can be decreed on 
constructive service by the courts of a state in which 
neither party is domiciled.” The recital in proceedings for 
divorce of the facts necessary to give jurisdiction may be 
contradicted in a suit between the same parties in another 
state. The other cases mentioned are similar to this. 
The point, however, relied upon in these cases, we suppose, 
is to be derived from the opinion, in which it is held that 
an action for divorce, that is, to dissolve the marriage 
status between the parties, is a local action, and that 
no court has jurisdiction to dissolve the marriage status, 
except the court of the domicile of the parties, or one of 
them. We do not see how this proposition has any bear- 
ing upon the question involved here. Both of these par- 
ties were domiciled in the state of Washington at the time 
of the divorce proceedings, so that the courts of that 
state had jurisdiction of their marriage relation, and, by 
the laws of that state, that court was also given the 
‘further jurisdiction to determine and adjust the equities 
of the parties in the property of both. 

Again, it is sought to draw an argument from the lan- 
guage used in the decree of the Washington court. It 
was adjudicated that the land in question “be, and the 
same hereby is, set apart to the defendant Sarah 8S. Fall 
as her own separate property, forever, free and unincum- 
bered from any claim of the plaintiff thereto.” The law 
required the court to determine the equitable rights of 
the parties in all of their property, and it is possible that 
language might be selected to more nearly correspond 
with the requirements of their law in that regard. The 
court found that the defendant therein, Sarah S. Fall, 
“ig entitled to a decree of this court setting apart to 
her as her own separate property, forever, * * * a 
certain tract of real estate, to wit” (describing the land 

* in question), and the language of the decree is sufficient, 
as far as formalities are concerned, to adjudicate her 
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equities in the land. The defendant asks in his brief: 
“Was the title to the land in question at issue in the di- 
vorce suit, and did that court possess jurisdiction to de- 
terinine the question of title? We think it should rather 
be said that the right to the land was in issue, and the 
equitable right to have title, rather than the legal title 
itself. 

Our attention is also called to Kline v. Kline, 57 Ta. 
386, 42 Am. Rep. 47. In that case the wife and children 
were residing in Iowa, the husband was a resident of 
Wisconsin and there obtained a divorce from his wife 
upon the ground of desertion. The service was by pub- 
lication only. The wife had no notice nor actual knowl- 
edge of the legal procecdings. The decree of the Wiscon- 
sin court gave the husband the custody of the children. 
The supreme court of Iowa refused to enforce this decree. 
Its reason is stated in a quotation which the court makes 
from Woodworth v. Spring, 4 Allen (Mass.), 321: 

“Every sovereignty exercises the right of determining 
the status or condition of persons found within its juris- 
diction. The laws of a foreign state cannot be permitted 
to intervene to affect the personal rights or privileges 
even of their own citizens, while they are residing on the 
territory and within the jurisdiction of an independent 
government. * * * The question whether a person 
within the jurisdiction of a state can be removed there- 
from depends, not on the laws of the place whence he 
came or in which he may have his legal domicile, but on 
his rights and obligations as they are fixed and deter- 
mined by the laws of the state or country in which he is 
found.” 

If the law of Wisconsin had given their courts juris- 
diction in a divorce proceeding to determine the custody 
of the children, and if both parties had there appeared 
and submitted themselves to the jurisdiction of the court, 
and had asked the court to determine to which party the 
custody of the children should be given, the Iowa court 
might still have refused to banish the children from its 
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state because of the personal rights of the children them- 
selves; but the case would have been very different from the 
one presented to and determined by the Iowa court. 

The case of Bullock v. Bullock, 52 N. J. Bq. 561, 30 Atl. 
676, is much relied upon by the defendant. Indeed, this 
is the only case to which our attention has been drawn 
which conflicts in some degree at least with the con-, 
clusion which we have reached. The opinion of the court 
as announced by Magie, J., appears to contain language 
which in its literal meaning supports the contention of 
the defendant. The wife had obtained a divorce in the 
state of New York, with a decree for permanent alimony, 
and also decreeing that the husband should execute a 
mortgage upon land situated in the state of New Jersey 
to secure the payment of the alimony. An action was 
brought in the state of New Jersey to compel the specific 
performance of this decree by executing the mortgage 
upon the lands in that state. The court held that such 
a decree would not be enforced in the state of New Jer- 
sey. In the opinion it is stated that the petition alleged 
that the action commenced in New York was for the 
purpose of dissolving the marriage of the parties, and 
alleged that the court had jurisdiction of the case. The 
writer of the opinion said: 

“JT find difficulty in determining how extensive a juris- 
diction is thereby asserted to have inhered in the supreme 
court of New York. * * * From these statements 
it was obviously to be assumed that the court in ques- 
tion had jurisdiction to decree a divorce and annul a 
marriage. But is it to be inferred—for there is no ex- 
press averment of it—that the same court possessed juris- . 
diction to fix the amount and require payment of alimony, 
and especially to require a defendant to secure the pay- 
ment of alimony by a charge upon lands lying beyond 
the territorial jurisdiction of the court? Alimony is, in 
general, an incident of divorce. It may be justifiable 
to infer that a court empowered to dissolve the bonds 
of matrimony would also be clothed with authority to 
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determine on the amount of alimony and to render judg- 
ment therefor. But how, without some further averment, 
is an inference to be drawn that the same court was 
authorized to require security for the payment of ali- 
mony to be given by the mortgage of lands and of lands 
beyond its jurisdiction?” 

One member of the court concurs in the conclusion 
solely upon the ground expressed in the above quotation, 
and five members of the court refused to agree to the 
conclusion reached, so that the language of the remainder 
of the opinion, which one member of the court, at least, 
who concurred in the conclusion, thought unnecessary to 
the determination of the case, and from which five mem- 
bers of the court dissent, is not to be regarded as au- 
thority of a controlling nature. Van Syckel, J., in his 
dissenting opinion said: 

“The New York court having jurisdiction of the per- 
son of the husband and also of the subject matter of 
the suit there, the judgment in that state, as between 
the parties to that suit, was conclusive of the right of the 
wife to have the husband execute a mortgage upon the 
New Jersey lands, although it did not of its own force 
create a lien upon the lands. As to the title to such 
lands, it had the effect of an admitted legal contract 
or obligation by the husband to convey and should be 
enforced in equity here. A judgment in New York that 
a party defendant shall specifically perform a written 
contract to convey lands in New Jersey would furnish 
no better foundation for the interference of our court of 
equity than the judgment relied upon in this case. In 
what respect they differ in principle is not apparent. In 
either case obedience to the mandate of the federal con- 
stitution would give effect to the judgment here.” 

The reasoning of the minority opinion is more satis- 
factory to our minds, and we think is in harmony with 
the better authorities. It may further be observed that 
this case is distinguishable from the one at bar. This 
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will be observed from a consideration of the concurring 
opinion of Mr. Justice Garrison, who said: 

“That only is judgment that is pronounced between the 
parties to the action upon the matters submitted to the 
court for decision. To judgments thus rendered, the 
fedeval law accords in every state the same conclusive 
force possessed in the state where they are rendered. 
After judgment in a state court, all that follows for the 
purpose of enabling the successful party to reap the bene- 
fits of the determination in his favor is execution or 
in aid of execution. No interpretation has ever been 
placed upon the federal constitution giving conclusive 
effect, or, indeed, any effect at all to the executions of the 
judements rendered in sister states or to any order merely 
in aid thereof.” 

This view appears to have been unanimously taken by 
the chancery court when the case was there considered. 
51 N. J. Eq. 444, 27 Atl. 485. In the case at bar it 
seems that the Washington judgment was “pronounced. 
between the parties to the action upon the matters sub- 
mitted to the court for decision.” Under such circum- 
stances Mr. Justice Garrison, at least, would not have 
concurred in the conclusion reached in Balloch v. Bullock, 
supra. In that case there was a judgment for the pay- 
ment of alimony and a decree that it should be secured. 
{t was this decree that was sought to be enforced in 
another state. The providing for the collection of the 
aneount of alimony due under the decree was thought to 
be in the nature of an execution, or in aid thereof, that 
is, a part of the remedy, which is always provided by 
the state in which it is to be used. In the case at bar 
the judgment was not for alimony. Alimony is deereed 
for the necessary support of the wife. This land was. de- 
creed to her, not because she needed it, but because she 
was entitled to it, not necessarily for the purpose of 
her support, but because the equities arising out of her 
marriage relation under the laws of Washington, and the 
conduct of her husband toward her, and her personal 
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contributions toward the accumulation of the property, 
entitled her to this land, and the law required the court 
to consider, determine and adjust her equities. 

The decree of the Washington court determined that it 
is “just and equitable” that this plaintiff have the land. 
That was a proper issue to be presented under the law. 
The court had jurisdiction of the matter and of the par- 
ties. If we give “full faith and credit” to that decree, 
we must affirm the judgment of the lower court. 


AFFIRMED. 


BARNES, J., dissenting. 


I am unable to concur in the foregoing opinion. Con- 
ceding that the superior court of the state of Washing- 
ton had jurisdiction of the parties and power to render 
the decree which it pronounced between the plaintiff and 
her former husband, Edmund W. Fall, still that decree 
had no extraterritorial force and could not create or af- 
fect the title to lands situated in Nebraska. And while 
such decree is no doubt binding upon the conscience of 
each of the partics thereto it does not give the plaintiff 
such an interest in the land in controversy as amounts 
to a title and which will serve as a basis to quiet the 
same. It does not seem to me that the clause of the 
federal cc nstitution which provides that we shall give 
full faith and credit to the judgments and decrees of 
the courts of our sister states, requires us to give such 
judgments more force or a greater effect than they would - 
have had if rendered by the courts of our own state. 


The following opinion on rehearing was filed July 12, 
1907. Reversed with directions. 


1. Courts: Jurispicrion. A court of chancery has power, in a proper 
case, to compel a conveyance of land situated in another country 
or state, when the persons of the parties interested are within 
the jurisdiction of the court. 

2. Decree: Errect as Conveyance, If no action is taken by the per- 
son ordered so to do, either voluntarily or involuntarily, to con- 
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vey the land, as directed, neither the decree nor the order to 
convey can in any manner affect title to lands in another state. 


3. : Lanps In ANOTHER STaTeE. A decree and order to convey 
in such a case can act only upon the person and cannot affect the 
title to the land. It imposes a mere personal obligation enforce- 
able by the usua! weapons of a court of chancery. 


4, Judgments of Sister States: FrperaAL Provisions: JURISDICTION. 
The clause of the constitution of the United States requiring full 
faith and credit to be given in each state to the public acts, 
records and judicial proceedings of every other state does not 
prevent the courts of this state from examining the records of 
the courts of a sister state to ascertain whether or not that court 
had jurisdiction of the subject: matter. 


LETTon, J. 


This is an action to quiet the title to an undivided 
one-half interest in a certain tract of land in Hamilton 
county, and to cancel and annul a certain mortgage and 
deed executed by the defendant, E. W. Fall, to the de- 
fendants W. H. Fall and Elizabeth Eastin. The plain- 
tiff, Sarah S. Fall, bases her right to-the relief prayed 
upon a decree rendered in divorce proceedings in the 
state of Washington, whereby a court of that state set 
apart the premises to her as her separate property and 
ordered her former husband, E. W. Fall, to convey the 
same to her. 

In 1876 E. W. Fall and Sarah Fall were married in 
Indiana. They afterwards removed to Hamilton county, 
Nebraska, and lived in Nebraska until 1889, when they 
removed to the state of Washington. In 1879, while they 
lived in Nebraska, E. W. Fall purchased 160 acres of 
land in Hamilton county, the title to the undivided one- 
half of which is in controversy. In 1887 he conveyed the 
farm to Mrs. Fall’s brother, as an intermediary, who in 
turn reconveyed to E. W. Fall and Sarah 8S. Fall, thereby 
vesting each with an undivided one-half interest in the 
land. 

EE. W. Fall began an action for divorce against his wife 
in February, 1895, in the superior court of King county, 
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Washington, to which she filed an answer and cross-peti- 
tion. The law of Washington required parties desiring a 
divorce to bring into court a list and description of all 
their property, and empowers the judge of the court, sit- 
ting as a chancellor, to make an equitable division of all 
the property between the parties. See former opinion, 
ante, p. 104. The husband in his petition claimed the 
Nebraska land as his own property, while the wife asserted . 
the same to be community property belonging to them 
both, and asked the court to set it apart to her as her 
separate property. On October 5, 1895, by its decree, the 
Washington court refused a divorce to the husband, and 
granted it to the wife on her cross-petition, and set apart 
and gave the Nebraska land to the wife as her sole and 
separate property, and directed the husband to convey the 
land to the wife in five days, which he refused and neg- 
lected to do. An appeal bond was filed, and the cause was 
taken to the supreme court of Washington by Mr. Fall, 
but on May 15, 1896, the appeal was dismissed. On May 
24, 1895, E. W. Fall executed an indemnity mortgage to 
his brother, the defendant W. H. Fall, a resident of Ne- 
braska, as defendants allege, to secure him from loss by 
reason of his having signed a note of $1,000 as surety for 
BE. W. Fall in September, 1893, for money borrowed from 
his sister, Elizabeth Eastin. This mortgage was recorded 
on January 10, 1896. On July 3, 1896, without notice to 
E. W. Fall, the Washington court appointed one W. T. 
Scott as commissioner for the purpose, who executed a 
deed of E. W. Fall’s undivided half interest in the Hamil- 
ton county land to Sarah S. Fall. This instrument was 
approved by the judge of the superior court, filed in the 
office of its clerk, and afterwards recorded in Hamilton 
' county, Nebraska. At the time of these various convey- 
ances the land was in the actual possession of a tenant of 
KE. W. Fall and Sarah 8. Fall, but this tenant attorned to 
Sarah S. Fall, who has held possession ever since. On 
April 27, 1896, and while the appeal was pending, E. W. 
Fall, who in the meantime had become a resident of Cali- 
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fornia, executed a warranty deed to Mrs. Eastin for his 
undivided one-half interest in the land in payment of the 
same debt. At the time of the divorce and conveyances the 
jand was incumbered, and Fall’s intcrest was apparently 
worth no more than the amount of the debt. 

In 1897 Sarah S. Fall began this action in the district 
court for Hamilton county, Nebraska, setting up the pro- 
ceedings and decree in the state of Washington, the execu- 
tion of the deed to her by Seott, commissioner, the execu- 
tion and recording of the mortgage to W. H. Fall and the 
deed to Mrs. Eastin, and alleging that the mortgage and 
deed were each made without consideration and for the 
purpose of defrauding her, and that the mortgage and 
deed cast a cloud upon her title to the land acquired by 
virtue of the decree and commissioner’s deed, and praying 
that the title to the land be quieted in her, and the deed 
and mortgage declared null and void. Personal service 
was had upon W. H. Fall, who disclaimed any interest in 
the premises and executed a release of the mortgage made 
to him by B. W. Fall. Constructive service was sought to 
be had upon Mrs. Eastin and E. W. Fall by publication, 
which service was defective as to Mrs. Eastin. This fact 
not appearing at the time, and default being made, a 
decree was entered on September 23, 1897, in favor of Mrs. 
Fall in accordance with the prayer of her petition. Within 
five years thereafter, upon Mrs. Eastin’s application, this 
default judgment was opened under the statutory provi- 
sions and she was allowed to defend. Mrs. Eastin filed 
an answer, which pleads, in substance, that the petition 
does not state a cause of action; and in addition thereto 
sets forth her loan of $1,000 to EB. W. Fall, the taking of 
the note signed by E. W. and W. H. Fall therefor, the giv- 
ing of the indemnity mortgage to W. H. Fall and the sub- 
sequent execution of the deed by E. W. Fall to her in satis- 
faction of the debt. She further alleged the bona fides of 
the transaction, and denied the remaining allegations of 
the petition. No appearance was made by E. W. Fall and 
no personal service was had upon him. Trial was had, 
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the issues found in favor of the plaintiff, Sarah S. Fall, 
and a decree rendered accordingly. The case is now before 
us upon appeal by Mrs. Eastin from this judgment of the 
district court. 

The contentions of the appellant, in substance, are: That 
the decree of the Washington court and the deed executed 
by the commissioner of said court to Mrs. Sarah S. Fall 
are absolute nullities in so far as they relate to the land 
in Nebraska; that Mrs. Fall has no such title or interest 
in the undivided half interest in the land which had be- 
longed to E. W. Fall that she can maintain this action; 
that, conceding that the Washington court had the power 
to compel the execution of the conveyance by E. W. Fall 
while he was within its jurisdiction, still since its decree 
acted only upon the person and not upon the land, and 
since no action was taken or compelled toward conveying 
the title to Mrs. Fall, she never acquired any interest in or 
title to the real estate in this state, and the decree of the 
Washington court utterly failed to affect the land, or to 
bind or fetter any action taken by BE. W. Fall after he 
passed beyond the jurisdiction of that court. She further 
contends that by the laws of this state the courts of Ne- 
braska are-not permitted, by a decree in a divorce proceed- 
ing, to take the title of real estate from the husband and 
vest it in the wife, by way of adjusting the equities of the 
parties in the property of the husband, and that such a pro- 
ceeding would be in violation of the law and public policy 
of this state. Upon the other hand, the appellee, Mrs. Fall, 
contends that the decree of the Washington court in the 
- proceedings for divorce and for a division of the property 
fixed the equities and bound the conscience of the parties, 
and created a personal] legal contract of record on the part 
of E. W. Fall to make a conveyance of his interest in the 
land, which he could not escape by going beyond the juris- 
diction of the Washington court, and that the decree is 
entitled to the same faith and credit in the courts of this 
state that it has in the courts of Washington; that Mrs. 
Fall’s rights in and to the land, acquired by virtue of the 
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decree, are sufficient to enable her to maintain an action 
in this state for the purpose of quieting her title to the 
land; that the decree of the Washington court bound E. W. 
Fall to such an extent that neither he nor his privies could 
afterwards set up any right or title in the Nebraska lands 
against her, and that Mrs. Bastin acquired no right, title 
or interest in the land by virtue of the deed from E. W. 
Fall or the mortgage to W. H. Fall, and that the same 
were fraudulently made. 

If the Washington court had taken the value of the 
Nebraska land into consideration in fixing the rights of 
the parties and rendered a money judgment accordingly, 
such a judgment might be enforced here under the full 
faith and credit clause of the United States constitution, 
since the court had full power and jurisdiction to render 
the same. Barber v. Barber, 21 How. (U. 8.) 582, 16 L. 
ed. 226; Trowbridge v. Spinning, 23 Wash. 48, 62 Pac. 125. 
And this has been the usual method in such cases. 2 
Bishop, Marriage, Divorce and Separation, sec. 1,123. 
But what power had the Washington court to affect the 
title to the land or to confer equities therein by its decree? 
The purpose of the statutes of Washington referred to evi- 
dently was to give to the courts of that state powers with 
reference to the ascertainment of the duties of the parties 
with reference to property, growing out of the marriage 
relation, of the same nature as those which are enjoyed 
by courts generally having jurisdiction over divorce, ali- 
mony and the custody and support of children, but greater 
in extent than those enjoyed by the courts of some states. 
This power was unknown to the unwritten law, and when 
no statute exists the courts do not possess it. 2 Bishop, 
Marriage, Divorce and Separation, sec. 1,119. The power . 
thus given is to be exercised in connection with the pro- 
ceedings concerning the marriage status, ibid. sec. 826. 
It is remedial and ancillary to the divorce proceedings, 
and not independent. In that state the same marital 
duties, which are.enforced here by way of alimony, may 
be enforced by the compulsory division of real estate be- 
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longing to either spouse. This division of property is 
not based upon the view that the innocent party has an 
equitable interest in the property itself, but upon the fact 
that it is the duty of a husband to provide for, support and 
maintain his wife in such manner as suits and accords 
with his pecuniary circumstances and station in life, so 
that she, being innocent, shall not suffer from his fault. 
It is of the same nature as that exercised by the courts of 
Nebraska in awarding permanent alimony. In such case 
it is the duty of the court to consider the condition, situa- 
tion and standing of the parties, financial and otherwise, 
the duration of the marriage, the amount and value of the 
husband’s estate, the source from which it came, and the 
necessity for the support and education of children. It 
is a method of enforcing the duty of support and main- 
tenance. Fuschli v. Fischli, 1 Blackf. (Ind.) 360, 12 Am. 
Dee. 251; Shafer v. Shafer, 10 Neb. 468; Cochran v. Coch- 
ran, 42 Neb. 612; Zimmerman v. Zimmerman, 59 Neb. 80; 
Smith v. Smith, 60 Neb. 2738. 

It is well established that a court of chancery, in a 
proper case, has power to compel a conveyance of lands 
situated in another country or state, where the persons of 
the parties interested are within the jurisdiction of the 
court. It is said by Justice Story: “The ground of this 
jurisdiction is that courts of equity have authority to act 
upon the person: ‘#quitas agit in personam. And al- 
though they cannot bind the land itself by their decree, yet 
they can bind the conscience of the party in regard to the 
land, and compel him to perform his agreement according 
to conscience and good faith.” 2 Story, Equity Juris- 
prudence (13th ed.) sec. 743; 3 Pomeroy, Equity Juris- 
prudence (2d ed.) sec. 1,818. The leading case upon this 
doctrine in England is Penn v. Lord Baltimore, 1 Ves., 
Sr., (Eng.) 444, in which the chancellor of England de- 
creed a specific performance of a contract respecting lands 
lying in North America. This case was followed in 
Massie v. Watts, 6 Cranch (U. S.), 148, in a learned opin- 
ion by Chief Justice Marshall, who examined and reviewed 
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the cases prior to Penn v. Lord Baltimore, and announced 
the rule as follows: 

“Upon the authority of these cases, and of others which 
are to be found in the books, as well as upon general prin- 
ciples, this court is of opinion, that, in a case of fraud, or 
trust, or of contract, the jurisdiction of a court of chan- 
cery is sustainable, wherever -the person be found, al- 
though lands not within the jurisdiction of that court may 
be affected by the decree.” 

This case settled the law upon this point, and its princi- 
pal doctrine has ever since been recognized and enforced 
by the courts of chancery in this country. But, sdys Judge 
Story: 

“Still it must be borne in mind that the doctrine is not 
without limitations and qualifications; and that to justify 
the exercise of the jurisdiction in cases touching Jands in 
a foreign country the relief sought must be of such a 
nature as the court is capable of administering in the given 
case. We have already seen that a bill for a partition of 
lands in a foreign country will not be entertained in a 
court of equity, upon the ground that the relief cannot be 
given by issuing a commission to such foreign country. 
Perhaps a more general reason might be given, founded 
upon the principles of international law; and that is, that 
real estate cannot be transferred or partitioned or charged, 
except according to the laws of the country in which it is 
situated.” 2 Story, Equity Jurisprudence (138th ed.), sec. 
1,298. 

It is conceded by the appellee that the decree of the 
Washington court has no force and effect on the title to 
property here, but it is contended, mainly upon the author- 
ity of Burnley v. Stevenson, 24-Ohio St. 474, that, though 
the decree of the court of Washington could not affect the 
title to land in this state, yet, when this decree is pleaded 
in the Nebraska court as a cause of action, it must be 
regarded as conclusive of all the rights and equities which 
were adjudicated and settled in the divorce case. A num- 
ber of cases have been cited in which it is said this princi- 
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ple is upheld, but we have yet been unable to find a single 
case in which the direct question at issue was whether or 
not a decree affecting the title to real estate lying in an- 
other state will be recognized in the state in which the 
land lies, where no conveyance has been made in obedience 
to the decree, and where the title has been conveyed to 
third parties. It is true that in (Cheever v. Wilson, 9 Wall. 
(U. 8.) 108, and in Dull v. Blackman, 169 U. 8. 243, 18 
Sup. Ct. Rep. 333, there are certain obiter expressions 
which are quoted in support of such doctrine, but in these 
cases this question was not before the court for decision, 
in Checrcr v. Wilson an instrument having been executed 
in performance of the decree, and in Dull v, Blackman the 
case was decided upon another point. We think there can 
be no doubt that, where a court of chancery has by its 
decree ordered and directed persons properly within its 
jurisdiction to do or refrain from doing a certain act, it 
may compel obedience to this decree by appropriate pro- 
ceedings, and that any action taken by reason of such com- 
pulsion is valid and effectual, wherever it may be assailed. 
In the instant case, if Fall had obeyed the order of the 
Washington conrt and made a deed of conveyance to his 
wife of the Nebraska land, even under the threat of con- 
tempt proceedings, or after duress by imprisonment, the 
title thereby conveyed to Mrs. Fall would have been of 
equal weight and dignity with that which he himself pos- 
sessed at the time of the execution of the decd. Gilliland 
v. Inabnit, 92 Ta. 46, was a case of this kind, where the con- 
troversy was between the plaintiff, who was the grantee in 
a conveyance of land in Iowa, which had been compelled 
by a Kentucky court, and the heirs of her grantor. The 
Iowa court held that the decree of the Kentucky court 
established the trust, and that the conveyance made in con- 
Sequence of such decree was valid and effectual to convey 
the Iowa land, even though made by compulsion and by 
imprisonment of the grantor. 

It is said by Mr. Freeman in an exhaustive note to 
Newton v. Bronson, 67 Am. Dec. 89 (13 N. Y. 587). “From 


VoL. 75] SEPTEMBER TERM, 1905. 129 


Fall v. Fall. 


the very nature of the property, land must be governed by 
the lew loci rci site. No judgment of a court of another 
jurisdiction can have any effect upon the title to the prop- 
erty. And the power of equity in decreeing the convey- 
ance of land is effectual only upon the person, not upon 
the land. The decree does not change the title to the land. 
It remains the same as before until the person in whom 
the title resides either: voluntarily or perforce obeys the 
decree of the court and divests himself of the title by a 
conveyance valid under the Ier loci. The decree of chan- 
cery, then, with respect to realty beyond its jurisdiction, 
can have no direct operation upon the property, and per se 
in no way affect the legal or equitable title thereto. Car- 
rington’s Heirs v. Brents, 1 McLean (U. 8.), 167; Massie 
v. Watts, 6 Cranch (U.S8.), 148; Hairley vo. James, T Paige 
Ch. (N. Y.) 213, 32 Am. Dec. 623; Proctor v. Ferebee, 1 
Tred. Eq. (N. Car.) 143.” See also Cooley v. Scarlett, 38 
Ill. 316; Westlake, Private International Law, 64. Proe- 
tor v. Proctor, 215 Ill. 275, 69 L. Rt. A. 673, and note, 

In Wimer v. Wimer, 82 Va. 890, 3 Am. St. Rep. 126, it 
is said, speaking of cases under the general rule: “But 
even as to these cases it must be borne in mind that the 
decrees of the foreign court do not directly affect the land, 
but operate upon the person of the defendant, and compel 
him to execute the conveyance, and it is the conveyance 
which has the effect, and not the decree.” Citing Davis 
v. Headley, 22 N. J. Eq. 115; 4 Minor, Institutes, pt. 2, p. 
1,201. 

In Lindley v. O’Reilly, 50 N. J. Law, 636, 7 Am. St. 
Rep. 803, it is said: “The principle upon which this juris- 
diction rests is, that chancery, acting in personam and not 
in rem, holds the conscience of the parties bound without 
regard to the situs of the property. It is a jurisdiction 
which arises when a special equity can be shown which 
forms a ground for compelling a party to convey or re- 
lease, or for restraining him from asserting a title or right 
in lands so situated, and is strictly limited to those cases 
in which the relief decreed can be obtained through the 

12 
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party’s personal obedience. * * * The decree in a suit 
of this aspect imposes a mere personal obligation, enforce- 
able by injunction, attachment or like process, against the 
person, and cannot operate ex proprio vigore upon lands 
in another jurisdiction to create, transfer or vest a title.” 
Carpenter v. Strange, 141 U.S. 87; Bullock v. Bulloch, 52 
N. J. Eq. 561; Story, Conflict of Laws (Sth ed.), sec. 543; 
1 Wharton, Conflict of Laws (38d ed.)}, sees. 288, 289; Wat- 
kins v. Holman, 16 Pet. (U. 8.) #25; Northern I. RB. Co. v. 
Michigan C. R. Co., 15 Wow. (U. 8.) 233; Davis v. Head- 
ley, 22 N. J. Eq. 115; Miller v. Birdsong, T Bax. (Tenn.) 
531; Gardner v. Ogden, 22 N. Y. 327; Hayden v. Yale, 45 
La. Ann. 362, 40 Am. St. Rep. 282; Allen v. Buchanan, 97 
Ala. 399, 38 Am. St. Rep. 187; Langdon v. Sherwood, 124 
U. S. 74; Claurke’s Appeal, 70 Conn. 195, affirmed Clarke 
v. Clarke, 178 U. 8. 186; note to Proctor v. Proctor, 69 L. 
R. A. 673 (215 Ill. 275); Short v. Galway, 83 Ky. 501, 4 
Am. St. Rep.168. 

The case of Bullock v. Bullock, supra, deserves special 
examination. In this case the complainant’s husband had 
been adjudged by the supreme court of the state of New 
York, in a divorce proceeding of which it had jurisdiction, 
to execute a mortgage upon lands in New Jersey to secure 
the payment of a certain sum per month to the complain- 
ant as alimony. He refused to do so, and made other 
mortgages and conveyances of the lands, which the wife 
alleged were fraudulently made for the purpose of defeat- 
ing her rights. She charged that she had acquired an 
equitable lien in the lands by virtue of the New York de- 
cree, and prayed the court to set aside the several mort- 
gages and conveyances, and that he be decreed to execute 
and deliver the mortgage required by the New York court. 
It will be seen, therefore, that the case was similar to the 
one at bar, but it was stronger in this respect, that per- 
sonal service was had upon the respondent in New Jersey 
in the action to enforce the decree, while in this case, no 
personal service has been had upon E. W. Fall. The ma. 
jority of the court held that, while the New York court 
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might have enforced the execution of the mortgage by the 
defendant while he was within its jurisdiction, this not 
having been done, the New York decree could not operate 
as a cause of action affecting the title to land in New Jer- 
sey, and it is pointed out that “the doctrine that jurisdic- 
tion respecting lands in a foreign state is not in rem, but 
one in personam is bereft of all practical force if the de- 
cree in personam is conclusive and must be enforced by 
the courts of the situs,’ and that such a doctrine would 
result in practically depriving a state of that exclusive 
control over its real estate which has always been accorded. 
Justice Garrison concurred upon the ground that the 
decretal order was only ancillary to the divorce suit, and 
“did not possess any element of a judgment upon the issue 
submitted to the court of decision, which was whether the 
marriage between the parties should be dissolved.” Jus- 
tice Van Syckel, in a dissenting opinion, said that the 
New York judgment was conclusive as to the right of the 
wife to have him execute a mortgage on the New Jersey 
land, and that, since the courts of New Jersey would have 
- afforded such relief if the action had been brought in that 
state, the judgment imposed an obligation upon the hus- 
band which could be enforced in New Jersey by the inter- 
vention of a court of equity there. In this connection, 
however, he says: “The question is whether our court of 
equity will establish a lien upon the New Jersey land so 
as to give effect to the New York decree. It may be con- 
ceded that the lew fort must apply to the remedy to enforce 
the New York judgment in our courts. Harker v. Brink, 
4 Zab. (N. J. Law) 333; Garr v. Stokes, 1 Harr. (N. J. 
Law) 404; Armour v. McMichael, T Vr. (N. J. Law) 92; 
While we will give full faith and credit to the New York 
judgment, we cannot be asked to give greater efficacy to a 
decree for alimony made in New York than we can give 
to a like decree made in our own courts. For instance, if 
the common law prevailed here we would enforce the New 
York decree for alimony only according to the common 
law practice, for that would exhaust our powers in that 
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respect. * * * It being competent for our courts to en- 
force such a decree made in our own courts by establishing 
it as a lien on lands, we cannot refuse like relief in this 
case on the extraterritorial judgment. Huntington v. 
Attrill, 146 U. S. 657; McEImoyle v. Cohen, 13 Pet. (U. 
S.) *312.” It will be seen, therefore, that neither the opin- 
ion of the majority or of the minority of the New Jersey 
court in Bullock vo. Bullock, supra, would warrant the 
granting of the relief sought in this case, since the appellee 
is asking the court to give effect to a decree of the Wash- 
ington court which it would not enforce if it had been ren- 
dered in a court of this state, and that, if the view ex- 
pressed by Justice Garrison is correct, as to which we ex- 
press no opinion, the decree adjudging the land to Mrs. Fall 
is only of the nature of a decrctal order, ancillary to the 
subject matter of the suit, which was the matrimonial 
status, and is not such a judgment as is entitled to full 
faith and credit under the constitution and laws of the 
United States. I'rom a consideration of these authorities, 
and upon principle, it seems clear that a decree of a court 
of chancery in a foreign state acting upon a person within 
its jurisdiction and directing him to make a conveyance of 
lands in this state in nowise affects the title to the land. 
The decree and order acts only upon the person, and, if 
obedience td its mandate is refused, it can only be en- 
forced by the means which have from time immemorial 
been the weapons of a court of chancery. To say that the 
decree binds the conscience of the party, so that persons 
to whom he may convey the land thereafter take no title, is 
the same as saying that the decree affects the title, which is 
beyond the power of the courts of another state to do. 
The transfer and devolution of title to real estate within 
the limits of a state is entirely subject to the Jaws of that 
state and no interference with it can be permitted by other 
states. Watts v. Waddle, 6 Pet. (U. 8S.) *889; Davis v. 
Headley, 22 N. J. Eq. 115; Clarke v. Clarke, 178 U. S. 186; 
Wimer v. Wimer, supra; Bowdle v. Jencks, 18 S. Dak. 80; 
Manton v. Seiberling, 107 Ia. 584. The law will not per- 
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mit that to be done indirectly which cannot be done di- 
rectly, and, if the courts of other states can so adjudicate 
the rights of parties to land in this state that a title appar- 
ently clear upon the official records could be made null and 
void by its action “upon the conscience” of the holder of 
the legal title, the recording acts of this state would cease 
to afford protection to purchasers of land, and thus the 
title in fact be affected, and the power of the state over 
the transfer and devolution of lands interfered with. 

If the Washington decree bound the conscience of E. W. 
Fall, so that when he left the jurisdiction of that state any 
deed that he might make would be absolutely void, and had 
he sold the land to an innocent purchaser, who had in- 
spected the records and found that he was the owner in 
fee of an undivided one-half interest to the premises, such 
purchaser, though relying on the laws of this state for his 
protection, would receive no title. This is the contention 
of the appellee, carried to its ultimate conclusion, and, if 
this is correct, the action of the court of another state 
directly interferes with the operation of the laws of this 
state over lands within its sovereignty. 

. Under the laws of this state the courts have no power or 
jurisdiction in a divorce proceeding, except as derived 
from the statute providing for such actions, and in such 
an action have no power or jurisdiction to divide or appor- 
tion the real estate of the parties. Nygren v. Nygren, 42 
Neb. 408; Brotherton v. Brotherton, 14 Neb. 186; Cizek v. 
Cizek, 69 Neb. 800; Aldrich v. Steen, 71 Neb. 33, 57. In 
the Cizek case, Cizek brought an action for divorce, and his 
wife filed a cross-bill and asked for alimony. The court 
dismissed the husband’s bill, found in favor of the wife 
and, by a stipulation of the parties, set off to the wife the 
homestead, and ordered her to execute to the husband a 
mortgage thereon, thus endeavoring to make an equitable 
division of the property. Afterwards, in a contest arising 
between the parties as to the right of possession of the 
property, the decree was pleaded as a source of title in the 
wife, but it was held that that portion of the decree which 
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set off the homestead to the wife was absolutely void and 
subject to collateral attack, for the reason that no juris- 
diction was given to the district court in a divorce pro- 
ceeding to award the husband’s real estate to the wife in 
fee as alimony. The courts of this state in divorce pro- 
ceedings must look for their authority to the statute, and, 
so far as they attempt to act in excess of the powers 
therein granted, their action is void and subject to col- 
lateral attack. A judgment or decree of the nature of the 
Washington decree, so far as affects the real estate, if ren- 
dered by the courts of this state, would be void. 

Is it our duty to give effect to this decree under the full 
faith and credit clause of the constitution of the United 
States? “These provisions of the constitution and laws 
of the United States are necessarily to be read in the light 
of some established principles, which they were not in- 
tended to overthrow. They give no effect to judgments of 
a court which had no jurisdiction of the subject matter or 
of the parties, * * * and they confer no new jurisdic- 
tion on the courts of any state; * * * nor do these pro- 
visions put the judgments of other states upon the footing 
of domestic judgments, to be enforced by execution; but 
they leave the manner in which they may be enforced to the 
law of the state in which they are sued on, pleaded, or 
offered in evidence.” Huntington v. Attrill, 146 U. S. 657. 
The provision of the constitution establishes a rule of evi- 
dence rather than of jurisdiction. Weaver v. Cressman, 21 
Neb. 675; Hanley v. Donoghue, 116 U.S. 1, 6 Sup. Ct. Rep. 
242; State of Wisconsin v. Pelican Ins. Co., 127 U. S. 265. 
We know of no rule which compels us to give to a decree of 
the courts of Washington a force and effect we would deny 
to a decree of our own courts upon the same cause of ac- 
tion. We must accord full faith and credit to the divorce 
decree since the Washington court had jurisdiction to ren- 
der it, but we are not compelled to recognize a decree af- 
fecting the title of E. W. Fall and his grantees in an action 
where he is not in court by personal service, and where the 
act directed by the Washington court is in opposition to 
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the public policy of this state, in relation to the enforce- 
ment of the duty of marital support. Anglo-American 
Provision Co. v. Davis, 191 U. 8. 378, 24 Sup. Ct. Rep. 
92; State of Wisconsin v. Pelican Ins. Co., supra; Lynde 
v. Lynde, 181 U. S. 183, 21 Sup. Ct. Rep. 555; AMcHlmoyle 
v. Cohen, 13 Pet. U. S. *312; Bullock v. Bullock, 51 N. J. 
Hq. 444; Andrews v. Andrews, 188 U. S. 14. In order 
to vest Mrs. Fall with any right, title or interest in and 
to her husband’s land in Nebraska by virtue of the Wash- 
ington decree, it was absolutely necessary that the decree 
be carried into effect by that court by compelling a con- 
veyance from her husband. Neither the decree nor the 
commissioner’s deed conferred any right or title upon 
her. The decree is inoperative to affect the title to the 
Nebraska land, and is given no binding force or effect, 
so far as the courts of this state are concerned, by the pro- 
visions of the constitution of the United States with ref.- 
erence to full faith and credit. Since the decree upon 
which the plaintiff bases her right to recover did not 
affect the title to the land, it remained in E. W. Fall until 
divested by operation of law or by his voluntary act. He 
has parted with it to Elizabeth Bastin, and whether any 
consideration was ever paid for it or not is immaterial 
so far as the plaintiff is concerned, for she is in no posi- 
tion to question the transaction, whatever a creditor of 
Fall might be able to do. In whatever mannersthe result 
of our conclusion may affect the parties to this contro- 
versy, it is our duty to sustain the rights of the state to 
sovereignty over the land within its borders, and to resist 
an attempt to convey and set apart real estate in Nebraska 
by the court of another state, when not acting upon and 
through the person of the owner when under its juris- 
diction and by virtue of the proper powers of a court of 
chancery. 

It appears that Mrs. Tall has paid taxes and interest 
and made other outlays for the benefit of the property, 
for which she should be reimbursed. The former judg- 
ment of this court is vacated and the cause reversed and 
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remanded to the district court, with directions to proceed 
in accordance with this opinion, and, if plaintiff so 
desires, to take an accounting of the rents and profits 
and disbursements, and to render such decree as may be 
equitable. 

REVERSED. 


SEDGWICK, C. J., dissenting. 


The fundamental question in this case, the question 
upon which all others depend, is whether by the law of 
this state a wife has an equity in the land of her husband 
during coverture? This question is briefly disposed of in 
the former opinion, ante, p. 104, and it is there considered 
that she has such equity. The meaning of the court, how- 
ever, as expressed in the former opinion upon this point, 
has been substantially overlooked or entirely misunder- 
stood. It is therefore thought advisable to discuss the 
question more at large, In this state the amount given 
to the wife in a decree of divorce is generally called 
alimony. This term is derived from a Latin word which 
primarily meant to nourish, that is, to supply the neces- 
sities of life. It was introduced into divorce proceedings 
by the early ecclesiastical courts of England, and in the 
early practice of those courts it was defined to be “that 
support which the husband, on separation, is bound to 
provide fer the wife, and is measured by the wants of the 
wife, and the circumstances and the ability of the husband 
to pay.” After stating this definition the supreme court 
of Illinois, in Cole v. Cole, 142 Tll. 19, 27, proceeded as 
follows: 

“The duty of the husband to support and maintain the 
wife in a manner: befitting his condition and circumstances 
‘in life still continues; but the foregoing definition may 
fall far short of what is termed alimony in our statute, 
and, indeed, in all those jurisdictions where divorces are 
granted avinculo matrimonii. It will require no discus- 
sion or citation of authority to establish that the husband 
owes the wife who by his fault has been driven to seek a 
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permanent separation, not only reasonable support and 
maintenance, but also that she shall be put in no worse 
condition by reason of the marriage, the dissolution of 
which has been caused by his wilful misconduct. Equity 
and good conscience require that the husband shall not 
profit by his own wrong, and that restitution shall be 
made to the wife of the property which she brought to 
the husband, or a suitable sum in lieu thereof be allowed 
out of his estate, so far as may be done consistently with 
the preservation of the rights of each, and also that a fair 
division shall be made, taking into consideration the rel- 
ative wants, circumstances and necessities of each, of the 
property accumulated by their joint efforts and savings. 
The policy of the law should be, and is, to do justice, and 
to give to the injured wife not merely what necessity but 
what justice demands.” 

Alimony, in its primary sense, may be allowed the wife 
although neither party has any property whatever. If 
the husband is competent to earn a living for himself 
and wife he is, by the fact of his marriage, required by 
our law to furnish such support to the wife, and, again, 
if upon the consummation of the marriage there is a sep- 
aration, and the wife neither brought any property to 
the husband nor contributed in any manner toward the 
accumulation of property, still the husband is bound to 
furnish suitable support for the wife. Under such cir- 
cumstances as these, the term alimony is used in its orig- 
inal meaning and signification. In the progress and 
development of our law governing the domestic relations, 
the word alimony has come to be used with a far different 
meaning. When the property that the wife had at the 
time of her marriage is combined with the property of 
her husband and accumulations are afterwards added, or 
when neither had property at the time of the marriage 
and by their united efforts and economies property is 
accumulated, to say that, because the title to that property 
is taken in the name of one party, the other party has 
no equitable rights therein, would be a monstrous per- 


138 NEBRASKA REPORTS. (VoL. 75 


Fall vy. Fall. 


version of modern ideas of justice and equity. In the case 
just cited, the Illinois court said: 

“The husband and wife are placed upon an equal foot- 
ing in respect to the interest each may have in the estate 
and property of the other, and husband and wife may 
contract with each other, and she with strangers, as if 
she were sole. In case of divorce the courts look at the 
standing of the parties, the conduct of each, and from 
whence the estate is derived, and, having due regard to 
the living of each, will make such allowance to the wife 
as is reasonable and just. * * * And the same is 
undoubtedly true where the property has been accumu- 
lated by the joint effort and economy of the husband 
and wife, and the allowance has been made to her upon 
the basis of a reasonable and equitable division of the 
estate. It may be true that the husband, in such cases, 
has been the apparently efficient means of its accumula- 
tion; yet if she has performed her duties as his wife faith- 
fully, giving him her life, her care, strength and prudent 
management, it can no more be said that the estate is the 
result of his labor than it is of her labor. * * * For aught 
that appears in this petition the entire property of the peti- 
tioner may have come from the wife, or been the result 
of their joint earnings and accumulations, and the court, 
in making the allowance, may have been making simple 
restitution, either for property brought to the husband 
or for assistance in its accumulation.” 

It has frequently been held by this court that, in the 
allowance of permanent alimony, the court should con- 
sider whether the wife contributed anything to the com- 
mon fund. Zimmerman v. Zimmerman, 59 Neb. 80. If 
she is entitled only to support and maintenance, the 
amount would depend upon her necessities and upon her 
husband’s ability. If the amount that she has contributed 
toward the accumulation of the property is to be taken 
into consideration, it is because she has an equitable 
interest in the property which they together have earned 
and paid for. Our statute provides a method for enforce- 
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ing this right of the wife in the property which is in the 
name of the husband. The court must ascertain from the 
evidence what amount she has contributed toward it, 
either in property or by her individual efforts, and must 
decree that amount in her favor. This decree at once 
becomes a lien upon the property. The husband cannot, 
after this decree is entered, convey the property so as to 
avoid payment according to its terms. He cannot convey 
the property before the decree, and while they are living 
together as husband and wife, with the purpose and effect 
of defrauding the wife of her interest in the property. 
Roehl v. Roehl, 20 Neb. 55. In that case the conveyance 
was made long before the decree of divorce and alimony. 
It could not therefore be held to have been made to defraud 
creditors. The wife was not a creditor of the husband 
at the time the conveyance was made. The conveyance 
was set aside because it was in fraud of the wife’s equi- 
table interest in the property which arose from the marital 
relations. Our statute provides that the remedy which 
it specifically gives the wife to enforce her interests in 
the husband’s property shall not be exclusive. By chapter 
40, laws, 1883, it was enacted: “Section 1. All judgments 
and orders for payment of alimony or of maintenance in 
actions of divorce or maintenance shall be liens upon 
property in like manner as in other actions, and may in 
the same manner be enforced and collected by execution 
and proceedings in aid thereof, or other action or process 
as other judgments. Section 2. The remedy given by 
this act shall be held to be cumulative and in no respect 
to take away or abridge any subsisting remedy or power 
of the court for the enforcement of such judgments and 
orders. Provided, Nothing in this act shall affect the 
title of any bona fide purchaser for value holding by reason 
of such bona fide purchase at the date of its passage.” 
There are no exemptions under this statute. All property 
that stands in the name of the husband is absolutely 
liable to the full extent of any interest that the husband 
may have at the time of the decree, and by chapter 41, 
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enacted in the same year, it is provided that: “In all 
cases where alimony or other allowance shall be decreed 
for the wife or for the children, the court may require 
sufficient security to be given by the husband for the pay- 
ment thereof, according to the terms of the decree,” and 
it is further provided that, if security is not given, a re- 
ceiver shall be appointed to take charge of both real and 
personal property; and the provisions of the first section 
of chapter 40, which was approved on the preceding day, 
are reenacted. 

A judgment in favor of the wife, to be determined by a 
consideration of the amount which she has contributed to- 
ward accumulation of the common property of the family, 
has no other basis or foundation than her equitable rights 
in the property which she has so helped to accumulate. 
Unless she has an equity in such property to be in some 
manner enforced, such judgment is wholly arbitrary and 
unsupported. It is not based upon contract. It is not 
compensation for wrongs which she has suffered. It is 
because our statute has provided for the enforcement of 
this right by judgment, and lien, and execution, and re- 
ceivership, and compulsory security, if necessary, and 
because it expressly provides that the court, in an action 
for divorce, may transfer the title of personal property 
from the husband to the wife, that this court has estab- 
lished the doctrine that this remedy, as so provided, is 
exclusive, and that the court cannot directly transfer the 
legal title in land from the husband to the wife to satisfy 
her equities in the land. Whether this conclusion of the 
court was just or is necessary, we are not required now 
to consider; but it is manifest, from the provision of the 
statute and from the decisions of the court, that this con- 
struction of the statute relates only to the remedy, and 
not in any respect to the fundamental rights of the wife. 
Without doubt the law of Nebraska recognizes the equi- 
table right of the wife in the property which she brought 
to the family at the time of her marriage, or to the 
accumulation of which she has contributed. It will be 
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remembered that in this case the trial court found that 
at the time this husband and wife came to Nebraska they 
were without means; that this land in controversy was 
purchased and paid for by their joint efforts and contri- 
bution. Afterwards, and after they had owned this land 
for some time, they removed to the state of Washington. 
The marriage status was within the jurisdiction of the 
Washington court. When they removed from Nebraska 
they had, as husband and wife, mutual equities in this 
land in question. These equities were personal rights 
and went with their persons to the state of Washington. 
The courts of the state of Washington therefore had juris- 
diction both of the marriage status and of the equities 
existing between the parties in this Jand. 

2. It is said that it is against the public policy of this 
state to transfer the lands of the husband directly to the 
wife in a divorce proceeding. Courts have been accused 
of appealing to public policy in justification of acts or 
omissions on their part, which could not in fact be justi- 
fied. Can public policy be interested in forms of pro- 
cedure? Is there any principle of morality or public 
policy involved in determining what instrumentalities 
shall be used to give a wife her equitable share of the 
common property? When a divorce is granted her, the 
public policy of this state is to consider what property 
she brought to the family, and how much her individual 
efforts, her care, prudence and economy have contributed 
to the accumulation of the property, whether that property 
at the time of their separation is held in her name or in 
the name of her husband, or in both their names jointly. 
When those rights and equities of the wife are determined, 
the policy of our law is to see that she gets her equitable 
share of the property. There is no charm of public policy 
in the method by which it is brought about. When the 
husband and wife go to another state and there make 
their home, their rights and equities go with them, though 
their property is left here. The relations between them 
are no less intimate, and their equitable rights in the joint 
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property are no less palpable and certain than are those 
of ordinary business copartners, and when the marital 
partnership between them is terminated the public policy 
of this state, and of all other civilized states, demands 
that the court that dissolves that relation should adjust 
their property rights, and determine what the wife is 
entitled to out of their joint property. In Washington 
‘the court does this by directly-determining the just and 
equitable interest that each has in the joint property, and 
not by the circuitous process of a judgment, lien and sale 
—a procedure which we have introduced by a doubtful 
construction of our statutes, but which is supposed to 
bring about the same result. No court would hesitate to 
hold that, in a judgment of dissolution of ordinary part- 
nerships, the court should determine the rights of the 
several partners in the joint property, and that, if the 
court has jurisdiction of the persons of the partners, its 
judgment fixing their equities may be used as a basis of 
right wherever the property may be situated. It is not 
doubted that, so far as the marriage status is concerned, 
and the equitable rights of the parties properly before 
the court, the judgment of the court thereon would be 
final and binding everywhere. : 

If the husband had agreed to sell and convey this prop- 
erty to the wife, and she had paid him therefor, and he 
had still retained the legal title, and their equities under 
this contract had been submitted to the court by proper 
pleadings and evidence in the divorce case, a question of 
the proper joinder of causes of action might possibly have 
arisen, but there would have been no question of the juris- 
diction of the court over either cause of action. Whether 
they could be determined together would be a mere ques- 
tion of practice, in which no other court would be inter- 
ested. If the trial court upon such an issue had deter- 
mined that the wife had fully paid for the land, and was 
in equity the owner thereof, that determination would be 
binding everywhere, and, while it would not operate 
directly upon the land, and would not change the legal 
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title, still the husband could never be heard to deny in 
any court that the wife had paid him in full for the land, 
and was in equity and common justice the owner thereof. 
In this case she has paid him for the land by becoming 
his wife, and by contributing to the accumulation of a 
common property of which he has had his full equitable 
part. He has agreed to convey it to her, because the law 
implics that agreement from his marriage and separation 
from her under the circumstances. The equities so aris- 
ing are as strong and as capable of litigation and adjudi- 
cation as are the equities created by a written contract 
of partnership, or a contract of purchase and sale of land. 
Such equities may be adjudicated by any court of general 
equity jurisdiction, when the parties and the conditions 
or relations out of which they arise are properly before 
the court. Under our statute these equities of the wife 
are valued, and by decree and lien are taken from the 
property in the husband’s name. 

3. Another important feature of the case, and which is 
also a matter of preliminary character, appears to have 
been misunderstood. Much is said in the briefs in regard 
to an action to quiet title, and the rule of law that a party 
to maintain an action to quiet a title must have some title 
to quiet. Authorities are cited upon this proposition and 
the discussion is gone into much at large, and so the real 
question presented here is overlooked. The plaintiff in 
her petition sets out her marriage and residence in Ne- 
braska, the acquisition of this property where they resided 
in Nebraska, her contributions to the accumulation of 
the property, the fact of their removal to the state of 
Washington and becoming residents of that state, the 
divorce proceedings there, and the fact that the equities 
of the respective parties in the land were by both parties 
submitted to the court, and the trial and judgment there, 
and other matters tending to support her right, and then 
asks that equity may be done her. She also asks that her 
title be quieted. This, then, is an action in equity by the 
plaintiff to have her interest, her right, her equity in the 
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land determined, adjudicated and quieted. To say that 
she cannot maintain an action to fix her interest in the 
land and to establish her title thereto, because she has 
no title, appears to be an attempt at mockery. She 
alleges facts which she claims entitle her to an interest 
in the land and to relief at the hands of.the courts of 
Nebraska, and the question is whether these facts entitle 
her to any relief. 

4, Another matter that has confused the argument in 
this case is the indefinite use of the word “title” It is 
shown in 8 Words and Phrases, 6979, that this word is 
used in connection with property in some thirty odd dif- 
ferent shades of meaning, and it is said by the supreme 
court of Illinois, in Irving v. Brownell, 11 Ill. 402, 415: 

“There are perfect titles and apparent or imperfect 
titles. Even a naked possession constitutes a species of 
title, though it may be the lowest degree. The meaning 
of the word is, therefore, to be ascertained from the con- 
nection in which it is used.” 

It is sometimes, and perhaps quite commonly, used in 
the signification of a regular chain of transfer from or 
under the sovereignty of the soil. It is sometimes used 
in the sense of the particular conveyance under which a 
man holds his property. In either of these senses of the 
word, the courts of one state cannot in any manner affect 
the title to lands of another. But the word title in con- 
nection with interests in land has been carelessly used in 
various opinions of courts, as well as in the opinion now 
promulgated in this case. For instance, the note of Judge 
Freeman to Newton v. Bronson, 67 Am. Dec..89 (13 N. 
Y. 587) is cited, and an extensive quotation is made there- 
from, which ends with the following words: 

“The decree of chancery, then, with respect to realty 
beyond its jurisdiction, can have no direct operation upon 
the property, and per se in no way affect the legal or 
equitable title thereto.” 

A subsequent sentence in the same paragraph of the 
pote is not quoted. It is as follows: 
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“Still a decree concerning a conveyance is not without 
its effect per se. Thus a decree directing a conveyance 
may be pleaded as a cause of action or defense in the 
courts of the state where the land is situated, and it is 
entitled in such a court to the force and effect of record 
evidence of the equities therein determined, unless it be 
impeached for fraud.” 

If this statement had also been quoted, it would have 
been necessary to have considered what was meant by the 
words “equitable title” in the first quotation. It may be 
that the words were not used by the learned author with 
entire accuracy, but he certainly did not mean thereby 
“equitable right to any interest in the land.” Of course, 
in an action, whether at law or in equity, the decree of 
the court of another state cannot be considered to create 
a title to lands in this state. No one with such a decree 
can inaintain a possessory action thereon; but, with such 
a decree, he can say to his opponent you will not be 
allowed to dispute the facts that are established by this 
decree. The distinction is analogous to that which is 
made in the application of the law of res adjudicata. A 
judgment in an action of forcible entry and detainer, 
whether ‘obtained before a justice of the peace or upon 
appeal to a court of general jurisdiction, is not a bar to 
"any other action between the same parties in regard to 
the same land. But any controversy of fact which was 
properly in issue before the justice, and within his juris- 
diction, and contested by the parties, and determined by 
the judgment of the justice, is settled by his judgment, 
and that question of fact, so settled, cannot afterwards 
be disputed by either of those parties in litigation con- 
cerning the same land. And so, in determining the effect 
of a judgment of courts of a sister state in controversies 
in regard to real estate in this state, it is uniformly held 
that such judgnient cannot be relied upon as title; that 
it does not affect the title nor in any way act directly 
upon the land. But questions of fact that were in litiga- 
tion before the foreign court, and were within the juris- 
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diction of that court to determine, and were settled by 
the judgment of the court, ought not again to be litigated 
by the parties, and either party may rely upon such 
adjudication as finally settling such questions of fact. 
If, in such litigation in the sister state, it was alleged 
and proved that, by virtue of an existing contract between 
the parties, there was a controversy as to their equitable 
rights in real estate situated within this state, or if it 
_ swas alleged and proved that, by reason of fraudulent 
practices on the part of one of the parties, equities ex- 
isted in the other in real estate in this state, and the 
issues so presented were tried and determined, we are 
required by the comity which exists between the states, 
as well as by the express provisions of the federal law, 
to give full faith and credit to such determination. In 
this case the wife had an equity in this land, because she 
had assisted her husband to accumulate the means with 
which it was paid for, and because he, by his treatment 
of her, made their separation and the separation of their 
rights and equities necessary. These questions were sub- 
mitted to, and determined by the Washington court. 

It is said that “not a single case” has been found, in 
which the direct question at issue was whether a decree 
“affecting the title to real estate lying in another state 
will be recognized in the state in which the land lies, 
where no conveyance has been made in obedience to the 
decree, and where the title has been conveyed to third 
parties.” This appears to overlook the question presented 
here. No court of England or America has held that the 
decree of the courts of one state can affect the legal title 
or “chain of title’—that is, the title, as the word is com- 
monly used—of lands in another state. It is always held 
that only the courts of the state where the land lies can 
adjudicate land titles. If this were not so, the plaintiff 
might record a copy of her decree and complete her title 
thereby. Neither has any court held that the decree of 
a court of another state would affect the rights of third 
parties, who were innocent purchasers of the land. When, 
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however, issues are presented to a court of competent 
jurisdiction, and the court, having jurisdiction of the 
parties and of the issues so presented, determines such 
issues, and the equitable rights of the parties in lands in 
another state depend upon the facts so determined, that 
determination of the equities of the parties may be relied 
upon in any litigation that may arise between the same 
parties, and full faith and credit must be given to such 
adjudication of the rights of the parties. In any event, 
third parties who purchase from the apparent owner are 
not affected by outstanding equities in the land. In this 
respect it will make no difference whether or not those 
equities have been adjudicated. If the purchaser is 
charged with actual or constructive notice of those 
equities at the time of his purchase, he takes the land 
subject to those equities, whatever they may be, whether 
adjudicated or not. In the former opinion it was pointed 
out that the defendant who claims through Mr. Fall had 
constructive notice of Mrs. Fall’s equities in the land. 
“The land was occupied by a tenant, who recognized Mrs. 
Fall as his landlord and attorned to her, to the exclusion” 
of all other claims to the land. This was notice to a sub- 
sequent purchaser. These facts appear to fully answer 
the statement that, “To say that the decree binds the 
conscience of the party, so that persons to whom he may 
convey the land thereafter take no title, is the same as 
saying that the decree affects the title.” The determina- 
tion of the Washington court upon the facts there in 
issue so far binds the conscience of the parties that third 
parties, who know that the conscience of the parties is 
so bound, ought not to buy the land and pay the pur- 
chase price to the wrong person. It is conceded that the 
Washington court might have compelled obedience to its 
decree. It might have, by imprisonment, enforced the 
execution of a deed, but it is said: “The decree and order 
acts only upon the person, and, if obedience to its man- 
date is refused, it can only be enforced by the means which 
have from time immemorial been the weapons of @ court 
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of chancery.” Again, the authorities from which this 
thought is derived have been inisunderstood, as it appears 
to me. The court which enters the decree can only en- 
force it by acting upon the person, and that is all of the 
meaning of these authorities. The decree is binding upon 
the conscience of the parties. In what sense is it bind- 
ing upon the conscience? Would the conscience be re- 
leased from obligations of this decree as soon as they 
crossed the state line? If their consciences are affected 
and bound by the decree it would seem that they would 
be so bound until they complied with the decree. If liti- 
gants come before the courts of equity of this state and 
concede that they are in conscience bound to acknowledge 
the rights and interest of their adversary in the matter 
in dispute, what is the duty of the court of equity? It 
is for no other purpose that courts of equity are estab- 
lished. It is to compel litigants to do what they are in 
conscience bound to do. And so here, if Mr. Fall is in 
conscience bound to transfer the legal title of this land 
to Mrs. Fall, and if his grantees knew when they took 
their title from him that he was in conscience bound so 
to do, and these parties are before a court of equity in 
this state, the power and duty of the court are clear. 
I do not understand the application of the following 
language: “If the Washington decree bound the con- 
science of E. W. Fall, so that when he left the jurisdic- 
tion of that state any deed that he might make would be 
absolutely void, and had he sold the land to an innocent 
purchaser, who had inspected the records and found that 
he was the owner in fee of an undivided one-half interest 
to the premises, such purchaser, though relying on the 
laws of this state for his protection, would receive no 
title. This is the contention of the appellee, carried to 
its ultimate conclusion.” We have already shown that 
there is no such question in this case. If Mr. Fall had 
been bound by contract or in any other way to recognize 
the equities of Mrs. Fall in this land, it would not be 
true that “any deed that he might make would be abso- 
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lutely void.” The binding force of such contract upon his 
conscience would be no greater and no less than the decree 
in question. It establishes beyond further controversy 
that there are existing facts by virtue of which Mrs. Fall 
is in equity entitled to this land. In order to preserve 
these equities, it was her duty to act at once as soon as 
she knew there was danger that Mr. Fall would attempt 
to sell the land to an innocent purchaser. This she did 
by taking notorious possession of the land and commenc- 
ing her action in the courts of this state to establish her 
rights in the land. If there are innocent purchasers of 
the land, their rights should, of course, be protected, and 
it seems strange that it should be supposed that there is 
doubt upon that proposition. 

The case of Bullock v. Bullock, 52 N. J. Eq. 561, was 
somewhat discussed in the former opinion. In addition 
to what was there said, it may be suggested that the ques- 
tion there in controversy was whether the New York 
decree dealt with equities in the land. The New York 
court first entered a judgment against the defendant, and 
then directed that the judgment should be secured by 
transferring the title of the land in New Jersey by way 
of mortgage to the plaintiff as security for her judgment. 
It attempted to act directly upon her title to the land, 
and, while some of the judges thought it ought to be con- 
strued as a determination that she had an equity in the 
land, the majority of the court thought otherwise, hold- 
ing that the decree did not purport to establish an equity 
in the land, but only to require the defendant to transfer 
the title as security, and, as the courts of New York can- 
not operate directly upon titles to lands in New Jersey, 
it was held that the decree was inoperative. If the New 
Jersey court had been convinced that the question before 
the New York court was whether or not the plaintiff had 
some equity in the New Jersey land, and that the New 
York court had decided that, by virtue of their former 
relations and transactions between them, there were ex- 
isting equities in the land in favor of the plaintiff, there 
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can be no doubt from the various opinions filed in the 
case that all of the judges would have agreed that such 
decree would be binding upon the conscience of the parties 
and would everywhere estop them to deny the existing 
equities of the plaintiff. It is said in the opinion: “If 
Fall had obeyed the order of the Washington court and 
made a deed of conveyance to his wife of the Nebraska 
land, even under the threat of contempt proceedings, or 
after duress by imprisonment, the title thereby conveyed 
to Mrs. Fall would have been of equal weight and dignity 
with that which he himself possessed at the time of the 
execution of the deed.” The validity of such a convey- 
ance to transfer the land would depend upon the same 
considerations that would determine the validity of the 
decree itself to fix the equities in the land in such manner 
as to be binding upon courts of other states. 

If the Washington court had no jurisdiction of the 
equities of the parties, a deed procured by threats of con- 
tempt proceedings under the decree of the Washington 
court, and by imprisonment, would have no more validity 
in this state than would any other deed procured by 
duress and threats. But if, on the other hand, the Wash- 
ington court had jurisdiction of the equities of the parties 
and the question of those equities was properly presented, 
the decree of that court thereon would be a sufficient basis 
for contempt proceedings in that court to compel the 
execution of a deed, and, for the same reason and to the 
same extent, it would be a sufficient basis in litigation in 
all other courts to estop the defendant to deny the equi- 
table rights of the plaintiff so fixed. It is a general rule 
with courts of equity that they will not assume jurisdic- 
tion unless the circumstances are such that they can 
enforce their decree, and so, unless the party is before 
the court so that he can be compelled by its process to 
perform the decree, a court of equity will not assume 
jurisdiction of the equities of the parties in land situated 
in another state. This principle has been construed in 
the opinion to mean that, in case the court, believing that 
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it can enforce its decree, assumes jurisdiction, tries the 
issue and enters the decree, that decree will be of no force 
as settling the equities of the parties, if the party can 
evade the process of the court so that the same court 
cannot compel a conveyance. Such reasoning, it seems 
to me, calls for no discussion. 

The following language is quoted in the opinion from 
the supreme court of Virginia in Wimer vo. Wimer, 82 Va. 
890. 

“But even as to these cases it must be borne in mind 
that the decrees of the foreign court do not directly affect 
the land, but operate upon the person of the defendant, 
and compel him to execute the conveyance, and it is the 
conveyance which has the effect, and not the decree.” _ 

Why does this court and all other courts use the word 
“directly” in this statement of the law? If the decrees 
of the foreign court do not in any way affect rights in 
the land, the expression would be much more simple and 
emphatic if the word “directly”? were omitted. That case 
was an action in partition, and language of Judge Story 
is also quoted in the majority opinion in regard to the 
jurisdiction of the court in one state to partition lands 
in another state, and it seems to be thought that such 
authorities have a bearing upon the question presented 
here. An action in partition is an action in regard to 
the legal title. An equitable right to land will not sup- 
port an action in partition at all. Both parties must have 
the legal title in common, and, when they do so hold the 
legal title, either has the right to have that title severed 
and the land divided. If the partics have equitable rights 
in the land these must be settled and adjudicated in 
another action before partition can be had. Equitable 
rights are personal rights and may be adjudicated where 
the parties are, but the legal title can only be severed and 
the land apportioned where the land is. This is a suf- 
ficient reason for holding that the courts of one state can- 
not partition the title to lands in another state. The 
decrees of a foreign court cannot directly affect the land, 
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but as is everywhere determined, and as is said by Mr. 
Justice Brewer in Dull v. Blackman, 169 U. 8. 248, cited 
in the former opinion: 

“If all the parties interested in the land were brought 
personally before a court of another state, its decree would 
be conclusive upon them and thus in effect determine the 
title.” 

This is the statement of a principle so commonly known 
and so generally determined by the courts that it called 
for no discussion by the learned judge who nsed it, and 
yet this statement of the law-and the statement of the 
same court in Cheerer v, Wilson, 9 Wall. (U. 8S.) 108, 
are spoken of in the opinion as dicta merely and are 
lightly turned aside as of no importance. The case of 
Cizek v. Cizek, 69 Neb. 800, is cited as anthority in the 
case at bar. In the first opinion of this court in that 
case, written by Mr. Commissioner PounD, it was said: 
“In case the pleadings are sufficient to bring the subject - 
matter before the court, the decree may not be attacked 
collaterally merely for want of findings.” 

This proposition is reaffirmed in the last opinion as 
“sound,” but it is considered that the pleadings did not 
present the issue of an equitable interest of the wife in 
the real estafe in question, and, as no such issue was pre- 
sented by the pleadings, it was held that the court was 
without jurisdiction to determine it. In the case at bar 
the issue of the wife’s equity in the land was presented 
and the Washington court had undoubted jurisdiction to 
determine that issue, 

It seems clear that when they lived in Nebraska the 
wife had an interest in equity in this land; and she did 
not lose her interest when they removed to Washington. 
When their separation became necessary from the conduct 
of her husband, the law, both of this state and of Wash- 
ington, required that she be given her rights in the land. 
These rights were necessarily and properly submitted to 
the court. The court had jurisdiction to determine these 
rights and did determine them. This decision was then, 
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and still continues to be, binding upon the conscience of 
Mr. Fall, so that he cannot anywhere, in any court, be 
allowed to say that such right does not exist. These rights 
of Mrs. Fall would not prevent Mr. Fall from conveying 
the land to an innocent purchaser in good faith who took 
the conveyance without notice, but a purchaser from Mr. 
Fall, with notice of the rights of Mrs. Fall, would take 
the land subject to those rights, and this would be so 
whether the rights had been adjudicated or not. Mr. Fall, 
having fraudulently transferred the legal title to another, 
is not a necessary party to this action; his grantee with 
notice holding the legal title from him is a necessary party, 
and the same relief can be granted to plaintiff as could 
be granted against Mr. Fall, if he still held the title. 
The former judgment is right and should be adhered to. 


DELL 'TITTERINGTON VY. STATH OF NEBRASKA, 
Fitep Decemser 6, 1905. No. 14,176. 


1, An instruction which informs the jury that, if they believe that 
a wituess has wilfully and corruptly testified falsely as to any 
material fact, they are at liberty to reject all or any portion of 
the testimony of such witness, correctly states the rule to be 
applied to such cases, 


2. Instruction Refused: Errogs, Where, in a proper case, such an 
instruction is tendered, it is error for the court to refuse to 
give it because it does not contain the qualifying words “unless 
corroborated by other competent proof.” 


8. Case Disapproved. The rule announced in Denny v. Stout, 59 
Neb. 731, in so far as it conflicts with this opinion, is disap- 
proved. 


Error to the district court for Lincoln county: Hanson 
M. Grimes, Jupcr. Reversed. 
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W. W. Graves, J. T. Beeler and Albert Muldoon, for 
plaintiff in error. 


Norris Brown, Attorney General, and W. T. Thompson, 
contra. 


BARNES, J. 


The plaintiff in error was convicted of the crime of steal- 
ing certain cattle of the value of $120, while they were in 
his possession as bailee, and was sentenced to the peniten- 
tiary for the period of three years. To reverse said judg- 
ment he brings the case to this court. 

By the second assignment of error it is contended that 
the district court erred in refusing to give the jury para- 
graph five of the instruction asked for by the plaintiff, 
which reads as follows: “The jury are instructed that they 
are the sole judges of the credibility of the witnesses, and 
of the weight to be given to their testimony. In determin- 
ing such credibility and weight they will take into consid- 
eration the character of the witness, his manner on the 
stand, his interest, if any, in the result of the trial; his 
relation to, or feelings toward, the parties, the probability 
or improbability of his statements, as well as the facts and 
circumstances given in evidence. And in this connection 
you are further instructed that, if you believe that any wit- 
ness has wilfully and knowingly sworn falsely to any ma- 
terial fact, you are at liberty to reject all or any portion 
of such witness’ testimony.” Not only was this instruction 
refused, but the court failed to instruct the jury on that 
point on his own motion. 

It appears that one G. W. Bentley was the prosecuting 
witness, and claims to have been the owner of the animals 
alleged to have been stolen; that he delivered 12 head of 
cattle, consisting of 7 heifers and 5 steers, to the plaintiff 
to be pastured during the season of 1904, at the agreed 

. price of 25 cents a head per month; that during the summer 
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he exchanged 5 of the steers with the plaintiff for 5 heifers, 
and bought enough other cattle of him to inerease the num- 
ber in his charge to 27 head; that in September of that year 
Bentley paid the plaintiff for the cattle thus purchased, and 
for the pasturing, up to the 25th day of that month. The 
plaintiff claims that on the 10th day of October following 
Bentley purchased a mare of him at the agreed price of 
$125, and was thereafter indebted to him for that amount, 
and for pasturing the cattle from September 25 to Decem- 
ber following. It is admitted that he delivered 19 head of 
cattle to Bentley, leaving 8 head still in his possession, 3 
of which died; and he states that he butchered 3 of the re 
maining animals, and shipped 2 of them. He also testified 
that, before so doing, he met Bentley at the Vienna Res- 
taurant in North Platte, and there, in the presence of Ed. 
Hosler, Walter Etchison and the restaurant keeper, Otto 
Weil, Bentley said to him: “How much do I owe you now, 
Dell, for pasturing them cattle? He says: ‘I have been 
hailed out, and had a team knocked out, one with fistula 
and one with sweeney,’ and I think he said: ‘I am hard up. 
I don’t know when I will ever get any money to pay you.’ 
I told him I did not think his pasture bill was very big. I 
don’t remember just what it was. I didn’t think it was very 
big. I says: ‘There is the mare yet.’ We had some other 
conversation. I says finally : ‘Why not let me have the bal- 
ance of those heifers on the account, and I think it will 
nearly finish it. I don’t know just what it is, but I think 
it will very nearly finish the account.’ He says: ‘All right.’ 
I understood it to be a trade.” Thereafter he disposed of 
the cattle in question as above stated. The plaintiff’s evi- 
dence on this point was fully corroborated by all the wit- 
nesses there present, except Weil, and was partially corro- 
borated by him, although he stated that he paid very little 
attention to the conversation. The record discloses that 
Bentley denied that he ever had any such conversation with 
the plaintiff, and, so far as that point was concerned, he 
seems to have been entirely uncorroborated. So it would 
seem that the case was one where it was not only proper, 


’ 
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but it was the duty of the court to instruct the jury as to 
the rule falsus in uno, falsus in omnibus, and correctly de- 
fine that rule. 

.It is conceded by the state that the instruction tendered 
was incorrect in this: That it should have contained the 
qualifying words, “unless corroborated by other competent 
proof.” We are satisfied that the weight of authority is 
opposed to such a qualification. The question was carefully 
considered by this court in Atkins v. Gladwish, 27 Neb. 
841, where an instruction in the following language was 
approved: “If the jury believe that any witness in this 
case has knowingly sworn falsely to any material matter 
in this case, then you are instructed that this would justify 
you in disregarding the testimony of such witness en- 
tirely.” In the body of the opinion, Judge Coss, speaking: 
for the court, said: 

“The maxim, ‘falsus in uno, falsus in omnibus, is one of 
general acceptation; but there is quite a diversity of opin- 
. ion in the reported cases as to how it should be expressed 
in an instruction to a jury. It is not my purpose to com- 
pare the instruction above quoted with those which have 
been approved or disapproved in the courts of other states, 
but to say that I do not find the weight of authority or the 
reason of the case to indispensably require such charge to 
be qualified by the addition of the words ‘unless corrob- 
orated.’ Indeed, if the witness may not be believed unless 
corroborated, but may not be disbelieved if corroborated, 
even then credence is given alone to the corroborating 
testimony, and not to that of the implicated witness.” 

In Dell v. Oppenheimer, 9 Neb. 454, the syllabus states 
the rule as follows: 

“Where a party swears falsely to a fact in respect of 
which he cannot be presumed liable to mistake, courts are 
bound to apply the maxim ‘falsus in uno, falsus in omni 
bus,’ and to give no credit to any alleged fact depending 
upon his testimony alone.” 

The rule thus stated was approved in Freiberg v. 
Treitschke, 36 Neb. 880. In Johnson v. State, 34 Neb. 261, 
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this court approved the following instruction: “In weigh- 
ing the testimony of each witness the interest, or absence 
‘of interest, of such witness in the result of the trial, 
should be taken in consideration by the jury. If the jury 
believe from the evidence that any witness has wilfully and 
knowingly sworn falsely to any material fact in this trial, 
it is competent for the jury to wholly disregard the testi- 
mony of such witness so far as it is in favor of the side 
calling him, if they believe his testimony wholly unworthy 
of belief.” In 2 Rice, Evidence, page 795, we find the rule 
announced as follows: “If a jury are convinced of the in- 
tentional falsity of evidence and such wilful perjury, com- 
mitted for the purpose of deceiving and misleading them, - 
has destroyed their confidence in the truthfulness of the 
man and of his whole story, it is their legal duty then to re- 
ject his entire testimony as proving nothing.” The rule 
thus stated is supported by the great weight of authority. 
In fact, after a thorough examination of the adjudicated 
cases, we feel that we can say that no case can be found 
where an instruction thus stating the rule has been refused 
because it did not contain the qualifying words, “unless 
corroborated by other competent proof.” It is probable 
that the trial court was misled in this case by Denney v. 
Stout, 59 Neb. 731, where, in discussing an instruction, the 
writer of the opinion said: 

“Error is assigned on the refusal of the court to give the 
following instruction requested by the defendants: ‘If you 
find that any witness testified falsely as to any material 
point, you may disregard all he testified to unless corrob- 

_orated by other competent proof.’ This instruction omit- 
ted an important element, and was, therefore, properly 
refused. The rule is that the jury are authorized to disre- 
gard the entire evidence of an uncorroborated witness 
where his testimony upon a material point is wilfully and 
corruptly false.” 

It must be observed that the instruction in that case was 
disapproved, not because it did not contain the words, 
“unless corroborated by other competent evidence,” but be- 
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cause the words, “wilfully and corruptly false,” were omit- 
ted therefroni, and the rule thus announced, in so far as it 
seems to hold that the qualifying words, “unless corrob- 
orated by other competent evidence,” must be contained 
in an instruction on that point, is disapproved. The trial 
court in this case not only refused the instruction ten- 
dered, but instructed the jury, in substance, not to regard 
merely slight variances of testimony between the wit- 
nesses as affecting their credit. In State v. Swayze, 11 
Ore. 360, 3 Pac. 575, it was held reversible error to give 
such an instruction. 
' So we are constrained to hold, both on principle and 
upon the weight of authority, that the court erred in re- 
fusing to give the instruction in question. Having reached 
this conclusion, we find it unnecessary to consider any of 
the other assignments of error. 

For the foregoing reasons, the judgment of the district 
court is reversed and the cause remanded for a new trial. 


REVERSED. 


JAMES F. Locury v. FILLMORE COUNTY BT AL. 
Firto Decemeer 6, 1905. No. 13,985. 


Amended Petition Stricken. If, after leave is taken to file an 
amended petition, another petition containing no hew allegations 
ef fact and substantially the same as the former petition is 
filed, it is proper practice to strike it from the files. 


Error to the district court for Fillmore county: GrorcE 
W. Stusss and Lestie G. Hurp, Jubees. Affirmed. 


Charles H. Sloan and F. B. Donisthorpe, for plaintiff in 
error. 


John K. Waring and Smyth & Smith, contra. 
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LeTTon, ©. 


A petition was filed by the plaintiff in error in the dis- 
trict court for Fillmore county to quiet the title to a cer- 
tain lot in the city of Geneva. To this petition an answer 
was filed containing, among other defenses, a demurrer to 
the petition. A general denial was filed as reply. Be- 
fore a trial was had upon the issues, the demurrer con- 
. tained in the answer was argued and sustained, plaintiff 
excepted to the ruling, and took leave to file an amended 
petition. The amended petition which was filed was iden. 
tical with the former petition, except that the following 
sentence in the first petition: “That all the negotiations, 
agreements and contracts herein refcrred to and contained 
were oral, except where alleged to be in writing and copies 
thereof herein set forth,” was changed in the amended peti- 
tion so as to read as follows: “That all the negotiations, 
agreements and contracts herein referred to and contained 
were in form, substance and solemnity good and sufficient 
for the purpose for which each of them was intended under 
and by virtue of the statutes of the state of Nebraska, and 
that copies of certain of said contracts and agreements are 
hereby attached, properly marked and referred to.” The 
effect of the only change made was to eliminate the state- 
ment that the negotiations and agreements were oral, ex- 
cept where alleged to be in writing, but it sufficiently ap- 
pears from the remainder of the petition that no other 
written agreements are relicd upon than those set forth in 
the original petition. The allegation that the agreements 
were sufficient in law is a mere conclusion, and of no force 
as an amendment. A comparison of both petitions shows 
that there is no further allegation of fact in the amended 
petition than there was in the original. A motion to strike 
the amended petition from the files was sustained by the 
court, and exception taken. No further petition being filed 
by plaintiff, a motion to dismiss the case for want of prose- 
cution was sustained and judgment of dismissal rendered, 
from which proceedings the plaintiff prosecutes error to 
this court. 
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The only point argued in the brief of plaintiff in error 
is that the procedure was irregular and unwarranted; and 
that, if the allegations appearing in the amended petition 
not appearing in original petition were too general, a mo- 
tion to make more definite and certain was the proper pro- 
cedure, or a general demurrer directed to the petition. We 
think this argument is unsound. If, after leave is taken to 
file an amended petition, another petition containing ne 
new allegations of fact and substantially the same as the 
former pctition is filed, it is proper practice to strike it 
from the files. 

The writer of the brief states that two important ex: 
hibits attached to the second petition were absent from the 
original one. It is probable that the transcript, as it stood 
when the brief was written, led him to make this state. 
ment, but upon a diminution of the record being suggested 
and correction made, it appears that these exhibits were 
attached as well to the original petition as to the amended 
one. The action of the district court in striking the 
amended petition from the files was fully warranted, and 
the motion to dismiss was properly sustained. 

We recommend that the judgment of the district court 
be affirmed. 


AMES and OLDHAM C. C., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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EMELINE CLARK, APPELLEE, V. DAVID PAHL EY AL., APPEL- 
LANTS. 


Fines December 6, 1905. No, 14,019. 


The word ‘‘defendant,”? as used in section 477b of the code, applies 
to the mortgagor or to persons in privity with him, and not to 
cross-petitioners seeking to enforce a lien upon the premises, 
or to parties defendant having only a contingent or collateral 
interest in the property. 


APPrEaL from the district court for Gage county: WIL- 
LWaM H. KELLIGAR, JUpGe. Affirmed. 


L. W. Colby, for appellants. 
R. W. Sabin, contra. 


Letron, C. 


An action was brought in the district court for Gage 
county by the plaintiff against David Pahl, Louis Haver- 
land and Leonard W. Colby to foreclose a mortgage exe- 
cuted by the defendant: Pahl to the plaintiff upon certain 
real estate in that county. Pahl made default, and Colby 
filed an answer and cross-petition, alleging the recovery of 
judgment against Pahl and the filing of a transcript with 
the clerk of the district court, which he alleged created a 
lien upon the real estate, and prayed that the lien of his 
judgment might be established as the first lien. <A trial 
was had, and the court found that the amount due plaintiff 
from the defendant Pahl was the first lien, and that the 
amount due the defendant and cross-petitioner Colby upon 
the judgment was a second lien upon the premises, and 
decree was rendered accordingly. On the same day Colby 
filed a written request for a stay of the order of sale upon 
the decree. Objections to such stay were filed by the plain- 
tiff, and a hearing was had; the request for stay was over- 


ruled, and the clerk was directed to issue an order of sale 
14 
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upon the decree. To these proceedings Colby took proper 
exceptions and has brought the case to this court for re- 
view. 

The sole question presented is whether or not the de- 
fendant and cross-petitioner Colby was entitled to a stay of 
the decree of foreclosure. Section 4770 of the code is as 
follows: “The order of sale on all decrees for the sale of 
mortgaged premises shall be stayed for the period of nine 
months from and after the rendition of such decree, when- 
ever the defendant shall within twenty days after the ren- 
dition of such decree tile with the clerk of the court a writ- 
ten request for the same; Provided, That if the defendant 
make no such request within said twenty days, the order 
of sale may issue immediately after the expiration there. 
of.” This section constitutes section 2 of “An act to pro- 
vide for stay of execution and orders of sale,” approved 
February 23, 1875. The act covers the stay of execution in 
cases for the recovery of money only, as well as those for 
the foreclosure of mortgages, and from its context would 
seem to apply only to the judgment, debtor and to the de 
fendant mortgagor or his privies. It seems clear io us that 
the word “defendant,” as used in this section, is intended 
to apply only to the mortgagor or to persons in privity 
with him, and that it was never the intention of the legis- 
lature that cross-petitioners seeking to enforce a lien on 
the premises or persons who might have only a contingent 
or collateral interest in the property, more or less remote, 
should be permitted to deprive the mortgagee of his right 
to an immediate sale of the premises for the satisfaction of 
his debt by the mere act of filing a written request for a 
stay. The purpose of the statute was evideutly to give 
grace to the debtor so that he might have time to pay the 
debt and prevent a sale. In Iowa, in a case where the 
mortgagor failed to take a stay, but one Smith, the pur. 
chaser of the mortgaged premises, had done so, and his 
right so to do was challenged, the court upheld it, for the 
reason that Smith had become the principal debtor by his 
purchase of the land. dfoses v. Clerk of Dallas District 
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Court, 12 Ia. 1389. See also, Corbett v. Waterman, 11 Ia. 
86; Murray v. Catlett, 4 G. Greene (Ia.), 108. 

It is often necessary or proper in foreclosure cases to 
make persons parties defendant who have but little inter- 
est in the controversy or in the subject matter of the suit. 
If the word “defendant” is to be construed as including all 
persons who may be properly made parties defendant to 
the foreclosure suit, we think it might be productive of 
much injustice. In such case, the mortgagee’s right to 
enforce his decree might be made subject to the whim of 
any person or persons, however slight his or their interest 
in the premises, who might be made defendants in the fore- 
closure action. This, we think, was not the intention of 
the lawmaker. 

We recommend that the judgment of the district court 
be affirmed. , 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


JAMES L. REYNOLDS ET AL., APPELLEES, V. HENRY RICK- 
GAUER, APPELLANT. 


Firep DecempBer 6, 1905. No. 14,025. 


Vendor and Purchaser: FRAUD: RESCISSION: QUIETING TITLE, Where 
a purchaser of real estate has procured the execution and de 
livery of a deed by improper means, and by false and fraudulent 
representations which are relied upon by the grantors, the 
grantors are entitled, upon an immediate rescission on account 
of the fraud, to have the deed declared void and the title to the 
real estate quieted in them. 


APPPAL from the district court for Boyd county: JAMES 
J. HARRINGTON, JUDGE. Affirmed. 
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Harding & Harding, A. J. Saucyer and H. V. Failor, for 
appellant. 


A. H. Tingle and M. F. Harrington, contra. 


LETTON, C. 


This action was brought for the purpose of declaring 
void a contract of sale of the plaintiff’s homestead, which 
it is alleged was fraudulently procured, and to remove the 
cloud upon the title to the same created by the alleged un- 
authorized recording of a deed thereto which was exe- 
cuted by the plaintiffs to defendant, and which it is alleged 
had been placed in escrow, but had been fraudulently pro- 
cured and placed upon record by the defendant. 

The testimony of the plaintiff and his witnesses is sub- 
stantially to the effect that plaintiff is a farmer, living 
upon and owning a tract of land in Boyd county, which 
was incumbered by mortgages to the extent of about $800. 
A foreclosure decree had been rendered against the land, 
and it had been advertised for sale under the decree. A 
* short time prior to the time for the sale, the defendant went 
to the plaintiff’s farm and stated to plaintiff that he would 
lose the place by the foreclosure sale; that he could not 
borrow any money on the land by reason of the land being 
in litigation; that he, Rickgauer, owned a $3,000 stock of 
goods at Naper, Nebraska, that they were all new goods 
and worth dollar for dollar, and that he would buy the 
plaintiff’s farm, and his live stock, and other property, and 
would pay $1,500 for the land, and $457 for the personal 
property, the plaintiff to take $1,000 in goods at invoice 
price from the store at Naper; that he would pay the in- 
debtedness upon the land and upon the personal property, 
and would pay the balance to the plaintiff. It was agreed 
between the parties that the deed to the land should be left 
at the bank at Spencer, Nebraska, until plaintiff inspected 
the goods. 

The deed was executed and was delivered to Rickgauer 
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- by one Lynn, who was employed in the bank, without the 
plaintiff’s knowledge or consent. The goods, in fact, were 
part of an old stock, and consisted of odd sizes of clothing, 
shirts, underwear, boots and shoes, of old styles, and of but 
little value, the entire stock at Naper not being worth over 
$400 or $500. The plaintiff had no experience in mercan- 
tile business. The next day after the deed was executed, 
the plaintiff was informed of the true facts with reference 
to the value of the stock of goods, and told the defendant, 
when he came to his place that morning not to take away 
part of the live stock; that he wanted his deed back. The 
defendant paid none of the indebtedness of the plaintiff 
and allowed the land to be sold at foreclosure sale, when 
he purchased it in the name of his wife. The plaintiff has 
never taken possession of the goods, and is still in posses- 
sion of the land. Both the plaintiff and his wife testify 
that they had no knowledge of the foreclosure proceedings 
until the night before Rickgauer came to their place, and 
that, when he told them that they would lose the land if 
they did not sell it, and that they could not borrow any 
money upon it, they believed him, as they also did with 
reference to the character of the goods. The fair market 
value of the farm, as testified by plaintiff’s witnesses, is 
about $3,500 or $4,000. 

On the other hand, the story told by the defendant and 
his witnesses is to the effect that he made no representa- 
tions to the plaintiff with reference to his being unable to ~ 
borrow money on the land, or that he would lose it by the 
foreclosure sale; that the land is only worth about $2,500 
at the outside; that the goods on hand at Naper were worth 
close to $2,400, and that, while it is an old stock, the arti- 
cles are in fair second-hand condition. It is shown, how- 
ever, upon the cross-examination of one Ness, who was the 
clerk in charge of the store at Naper for the defendant, 
that on the Friday before the case was to be tried, when 
some one was going to inspect the stock for the plaintiff, 

Ness received a telephone message from Rickgauer to close 
the store until after the trial, and it is further shown by 
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defendant’s own witnesses that the stock was the remains: 
of an old stock, part of which had been auctioned off at 
different times and places, and the unsold remainder taken 
to Naper. Lynn, who drew up the deed and took the ac- 
knowledgment of both the plaintiff and his wife, testifies 
that he handed the deed to Rickgauer in their presence, 
and that no objection was made by them; that Rickgauer 
handed Mrs. Reynolds the bill of sale of $1,000 worth of 
goods, and that Rickgauer then gave the deed to him and 
told him to mail it to the county seat to be recorded; and 
this is Rickgauer’s testimony also. A number of witnesses 
residing in the neighborhood in which the defendant lives 
testified that his reputation for truthfulness was bad. 

Upon consideration of all the testimony, we think the 
weight thereof is with the plaintiff. As to the fraud 
charged, we are satisfied that the defendant made the rep- 
resentations alleged; that they were false; and that the 
plaintiff was deceived thereby. It appears that the next 
day, as soon as the plaintiff ascertained the fraud, he re- 
scinded the contract and demanded a return of the deed, 
which was refused. Upon the whole case, we are of the 
opinion that the plaintiff was deceived and defrauded, and 
that he had the right to rescind the contract wpon that 
account, and to demand and receive his deed. The petition 
seems sufficiently to set forth a cause of action, and we 
think the judgment of the district court is fully supported 
~ by the evidence. 

We recommend that the judgment of the district court 
be affirmed. 


Ames and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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ADOLPHUS F. LINTON Vv. JOHN W. COOPER ET AL. 
Frrep Decemper 6, 1905. No. 13,890. 
Dismissal: DEFENSE: Power or Court. A court has no power or 
jurisdiction, upon dismissing a cause without prejudice to a 


new action, to adjudge that such new action shall not be subject 
to the defense that it is barred by the statute of limitations. 


Error to the district court for Douglas county: WILLIS 
G. Sears, Jupen. Affirmed. 


John O. Yeiser, for plaintiff in error. 
Charles A. Goss, contra. 


AMES, C. 


This is a proceeding in error to review a judgment of the 
district court sustaining a general demurrer to the petition 
of the plaintiff and dismissing the action, with costs, for 
the specific reason that it appears upon the face of the 
petition that the cause of action therein set forth was 
barred by the statute of limitations at the time the suit 
was begun. 

The purport of the petition is that in January, 1889, the 
plaintiff delivered to the defendants certain shares of cor- 
porate stocks as a pledge to secure the repayment of a 
sum of money at that time borrowed by the plaintiff from 
the defendants, and that in May of said year the defend- 
ants converted said shares of stock to their own use to the 
damage of the plaintiff in a sum equal to their alleged 
value, for which sum, and interest from the last named 
date, he prays judgment. But the plaintiff secks to evade 
the bar of the statute, apparent from the above recited 
facts, by alleging that in 1899, in an action then pending 
in the district court for Douglas county, the same facts 
had been pleaded by the plaintiff as a defense to an action 
for the foreclosure of a certain mortgage that had been 
executed to secure the same loan of money, and in which 
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a decree of foreclosure and sale was rendered, wherein it 
was adjudged that, upon payment and satisfaction of said 
decree, the plaintiff herein should be entitled to a return 
of said corporate shares, and that full payment and satis- 
faction of said decree had been made. If the decree had 
concluded with the adjudication just recited, we should 
have little doubt of the correctness of the plaintiff’s conten- 
tion, but, on the contrary, it proceeds in the next following 
paragraph to a final disposition of the matter in the fol- 
lowing language: “The court expressly refuses to inquire 
into or adjudicate the rights of the respective parties in 
and to the shares of stock; and this decree is without preju- 
dice to the rights of the Lintons or either of them to de- 
mand a return of said shares of San Sebastian Nitrate 
stock, on payment or satisfaction of the amount found due 
in this decree, and is without prejudice to the rights of 
said Lintons, or either of them, to maintain an action to 
recover said stock, or for a conversion of them, if any such 
right they have.” Counsel for both parties have happily 
relieved us of some embarrassment in the interpretation of 
this decree by agreeing, in effect, that it does not itself 
suffice for a cause of action relative to the corporate stock, 
or, at any rate, that it is not the foundation of the cause of 
action set out in the petition; but the plaintiff argues, and 
the defendants deny, that it operated to toll the limitation 
by the statute, of the cause of action alleged to have ac- 
crued from a conversion of the stock ten years previously. 
This effect it does not purport to have, and we are not cited 
to any principle or authority for holding that a court has 
jurisdiction or power, upon dismissing a cause without 
prejudice to a new action, to adjudge that such new action 
shall not be subjected to the defense that it is barred by 
the statute of limitations. We therefore recommend that 
the judgment of the district court be affirmed. 


LETTON and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
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opinion, it is ordered that the judgment of the district 


court be , 
AFFIRMED. 


WILLIAM DouGLAS V. JOHN R. SMITH. 
FrYtep DEcEMBER 6, 1905. No. 14,012. 
1. The defense of res judicata is only available as to matters actually 


in issue and determined in the former suit. 


2. A verdict upon conflicting evidence will not be disturbed except 
for specific error occurring at the trial. 


3. New Trial: Jury, MisconpucT or. The statement by a juror in the 
jury room of his personal knowledge of a fact not in dispute 
and not material to the issues is not misconduct requiring a 
new trial. 


Error to the district court for Richardson county: JOHN 
S. SruLt, Jupep. Affirmed. 


A. J. Weaver and Edwin Falloon, for plaintiff in error. 
Reavis & Reavis, contra. 


AMES, C. 


A quarter of a century ago there were two water mills 
and dams on the Nemaha river in Richardson county in 
this state, and situated several miles apart. The proprie- 
tor of the upper mill, called the “Fall Mill,” had the su- 
perior and prior right, and begun an action against the 
proprictor of the lower mill, called the “Exchange Mill,” 
alleging that the latter, by means of his dam, had set the 
water back in the stream so as to flood the wheel of the 
plaintiff, and praying that the defendant be perpetually 
enjoined from continuing so to do. The suit was tried in 
June, 1885, and resulted in a general finding for the plain- 
tiff, and in a decree perpetually enjoining the defendant 
“from flowing the water in the Nemaha river, upon which 
the respective mills of the parties are situated, back upon 
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the mill wheel of the plaintiff, situated on said river above 
the mill of said defendant, and from doing any act to pre- 
vent the easy and natural flow of the water in said riven 
from the mill wheel of said plaintiff.” But the height of 
the dam at the lower mill was not ascertained nor any spe- 
cific height determined as one to which it could rightfully 
be maintained. There was an appeal to this court, where 
the judgment was affirmed. Stumbo v. Seeley, 23 Neb. 212. 
All that this decision accomplished therefore was to.ad- 
judge the superiority and priority of the right of the plain- 
tiff to the flow of the water in the river necessary to the 
operation of his mill, and to restrain the defendant from 
unlawfully violating that right, an obligation which would 
have rested on him with equal force in the absence of the 
injunction. The two mills and dams have come, by mesne 
conveyances, to the respective parties to this action, which 
was brought by the present proprietor of the upper mill to 
recover damages from the present proprietor of the lower 
mill for the alleged unlawful obstruction of the stream by 
the dam of the latter, and consequent flooding and injuring 
of the mill of the former. There were a trial, and a ver- 
dict, and judgment for the defendant, and the plaintiff 
brings the record here for review. 

The principal contention of the plaintiff in error is that 
the maiter in issue is res adjudicata, and that his right of 
recovery is conclusively established by the judgment in the 
former case, but in this he is obviously mistaken. Al] the 
former case decided has been already stated, except that 
the defendant had in that instance violated the plaintiff’s 
rights, to the damage of the latter, but whether the pro- 
prietor of the lower mill was guilty of a like wrong 25 
years later must, of course, be determined by the evidence 
adduced on the trial of the present case. The evidence 
upon that’ issue is conflicting, and the court will not, in 
such circumstances, disturb the verdict, except for specific 
error occurring at the trial. 

The defendant offered in evidence a letter written by the 
plaintiff to a third person, in some respects contradictory 
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to the testimony of the latter upon the trial, and containing 
admissions against his interest in the present controversy. 
The assignment is not much insisted upon, and we know 
no reason why the ruling was erroneous. 

A new trial is also asked because of the alleged miscon- 
duct of a juror. Two witnesses, Abbott and Towle, testi- 
fied that, during the period of the alleged flooding com- 
plained of,.they had observed a riffle or ripple in the stream 
between the two dams. The witnesses were not contra- 
dicted, and it is admitted by plaintiff in error in its brief 
that “this testimony was wholly immaterial, for the reason 
that plaintiff does not contend that there was no current 
between the two dams. No sane man would make such a 
contention.” The alleged misconduct complained of was 
a statement by one of the jurors in the jury room that he 
believed the witnesses, Abbott and Towle, because he had 
observed the riffle or current himself. If the fact had been 
material and in dispute, the conduct of the juror might! 
have been prejudicial, but, since it was neither, it does not, 
we think, furnish ground for complaint. . 

Counsel for plaintiff in error submitted their cause with- 
out oral argument and the foregoing are all the assign- 
ments of error we find treated of in their brief. We think 
none of them sufficient to require a reversal, and recom- 
' mend that the judgment of the district court be affirmed. 


LETron and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
“opinion, it is ordered that the judgment of the district 
court be 
AFFIRMED. 
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Erick C. MunkK V. J. L. FRINK Bf AL. 
Firrev DeceMsBer 6, 1905. No. 14,332. 


1, License of Physician: REvocaTION: Review. By section 580 of the 
code the district court is given jurisdiction to review, by pro- 
ceedings in error, an order of the state board of health revok- 
ing the license of a physician. 


2. A complaint filed before the state board of health for the purpose 
of procuring an order revoking the license of a physician is 
sufficient if it informs the accused, not only of the nature of 
the wrong laid to his charge, but of the particular instance of 
its alleged perpetration. : 


3. State Board of Health. The act of 1891, creating a state board 
of health, is not rendered void by the fact that it provides for 
compensation of its secretaries by fees which are not required 
to be accounted for to or paid into the state treasury. 


Error to the district court for Lancaster county: Ep- 
WARD P, HOLMES, JupcE. Reversed. 


M. F. Harrington, H. Halderson and A. M. Post, for 
plaintiff in error. 


Norris Brown,-Attorney General, William T. Thompson, 
L, R. Latham, H. F. Rose and H. C. Vail, contra. 


AMES, C. 


In March, 1891, the state board of health of this state 
issued, pursuant to the statute in force at that time, a cer- 
tificate licensing or permitting the plaintiff in error to en- 
gage in the practice of medicine. On May 27, 1904, there 
was filed with the secretaries of the board a verified com- 
plaint against him, of the first two clauses of which the 
following are copies: “The affiants, F. Frink and R. R. 
Kennedy, residents of Madison county, Nebraska, who, 
being first duly sworn, depose and say that your Honorable 
Board should refuse to issue a certificate to Dr. Erick C. 
Munk of Newman’s Grove, Madison county, Nebraska, or 
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if certificate has already been issued to Erick C. Munk, 
that it should-be revoked for the following reasons: First. 
In the procurement, aiding and abetting a criminal abor. 
tion as follows: Dr. Erick C. Munk on the 11th day of 
Tebruary, 1904, in the county of Boone, wilfully, unlaw- 
fully and maliciously did use a certain instrument, the 
name of which is to affiant unknown, by thrusting and in- 
serting said instrument into the womb of one Laura Oren- 
der, then and there being a pregnant woman, with the 
intent then and there and thereby to procure the miscar- 
riage of the said Laura Orender, the same not being neces- 
sary to preserve the life of the said Laura Orender, not 
being advised by two physicians to be necessary for that 
purpose other than Dr. D. G. Walker, who assisted in pro- 
ducing said miscarriage, and was a co-conspirator in said 
crime.” 

In November following, the board, after having heard 
testimony and arguments by counsel, entered of record'a 
finding by them that “the said Erick C. Munk is guilty in 
manner and form as charged in said complaint,’ and an 
order that said certificate issued to said Munk “be, and the 
same is, hereby canceled and revoked.” The. board are 
empowered by section 14, chapter 55, Compiled Statutes 
1903 (Ann. St. 9428), to revoke such certificates for several 
specified causes, among which are “the procuring or aid- 
ing or abetting in procuring a criminal abortion.” The 
statute (Cr. code, sec. 6) defines the crime of abortion as 
the unlawful use of drugs or instruments for the destruc- 
tion of a vitalized embryo or foetus, resulting in the death 
thereof, or of its mother. And such may be regarded as 
substantially the common law definition of the offense. 
Hatfield v. Gano, 15 Ia. 178; Smith v. State, 33 Me. 48; 
State v. Cooper, 22 N. J. Law, 248. From the foregoing 
order of the state board, Munk prosecuted a petition in 
error to the district court for Lancaster county, but his 
proceeding was dismissed, on motion, on the sole ground 
that the order is not, in the opinion of the presiding judge, 
reviewable by the courts, either by proceedings in error or 
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otherwise. To reverse the order of dismissal, this proceed- 
ing is now prosecuted in this court. 

In support of the judgment below it is contended that 
the state board is a body belonging to the executive depart- 
ment of the state government for the exercise of purely 
police functions, and that its powers are exclusively execu- 
tive and administrative, and not judicial, in any sense, and 
that its judgments and orders are therefore not reviewable 
by the courts upon error, as provided in section 580 of the 
code which confers upon district courts jurisdiction to re- 
view in that manner final orders of tribunals, boards and 
officers, “exercising judicial functions.” Reliance in sup- 
port of this argument is mainly upon State v. Hay, 45 Neb. 
321, and authorities there cited. But that decision does 
not appear to us to be in point, or rather, so far as it is in 
point, it seems to us to countenance the opposite conclu- 
sion. The statute under consideration in that case pro- 
vided that the superintendent of the Lincoln hospital for 
the insane should hold his office for the term of six years, 
“unless sooner removed by the governor for malfeasance in 
office, or other good and sufficient cause. Comp. St. 1903, 

‘ch. 40, sec. 11 (Ann. St. 9600). The governor preferred 
“against the superintendent certain formal specific charges 
in writing, and, after notice and a hearing, at which testi- 
mony was produced, made an order formally sustaining 
them, and removed the incumbent from office, and ap- 
pointed a successor. The former refused to yield, and the 
attorney general instituted in this court an original pro- 
ceeding in the nature of an information quo warranto for 
the purpose of obtaining a determination of the validity of 
the order of removal. It was held that the court would 
not, in that proceeding, either inquire into the sufficiency 
of the evidence adduced before the governor or retry the 
issues themselves, but that the governor was without juris- 
diction or authority to remove, except for the cause of mal- 
feasance in office, and that the court would examine the 
charges for the purpose of ascertaining whether they were 
such as, if true, justified the order under review. It was 
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found that certain of them were too indefinite to sustain 
an order of removal, but that certain others were sufficient 
for that purpose, and, thereupon, the court rendered a 
judgment of ouster against the incumbent and in favor of 
the person appointed as his successor. Such being the 
jurisdiction and power of the court in a collateral action, 
that of the district court in a direct proceeding for a re- 
view can, as it seems to us, certainly not be less, and it 
follows from logical necessity that, if the testimony taken 
before the tribunal, board or officer, has been anthenticated 
and preserved in the form of a bill of exeeptions, it may be 
reviewed in such a proceeding for the purpose of ascer- 
taining whether it is sufficient to sustain the charges made, 
or some of them, and the consequent order of removal or 
revocation, as the case may be. 

We quite agree with counsel for both parties that’ there 
is a close analogy between the class of cases to which State 
v. Hay, supra, belongs, and that in which the present case 
is included. An incumbent of an appointive statutory 
office has not, necessarily, a property or contractual right 
in his term, so as to render his removal therefrom a judi- 
cial act. Neither has a licensee, necessarily, a property or 
contractual right in his privilege, so as to render a revoca- 
tion of his license a like act; but we think that the legisla- 
ture confers a giasi property or contractual right in either 
case by providing that removal or revocation, as the case 
may be, shall be only for specified cause or causes arising 
out of the conduct of the appointee or licensce, and analo- 
gous to a forfeiture, the declaration of which is essentially 
a judicial act. This view does not, of course, involve a 
linitation of the power of the legislature to abolish the 
office or revoke the license by direct enactment. We con- 
clude therefore that the district court erred in his order 
of dismissal, and that his judgment should have been onc 
either.of affirmance or of reversal, accordingly as the law, 
applied to the record before him, required the one or the 
other. The evidence taken at the hearing was before the 
district court, and, in our opinion, a judgment of that 
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court thereon must be rendered before it can be reviewed 
by this court; but counsel for the plaintiff in error con- 
tends that the judgment sliould have been one of reversal, 
in any event, for the alleged reason that the complaint be- 
fore the state board was insufficient to authorize the order 
of revocation of the license. To that extent we are unable 
to follow him. The complaint accused the plaintiff in er- 
ror, in almost the language of the statute, with “the pro- 
curement, aiding and abetting a criminal abortion,” “as 
follows” (that is to say, in the following manner, and at 
the time and upon the person below named). “Dr. Erick 
©. Munk on the 11th day of February, 1904, in the county 
of Boone, wilfully, unlawfully and maliciously did use a 
certain instrument, the name of which is to the affiant un- 
known, by thrusting and inserting said instrument into 
the womb,” ete. It is quite true, as counsel urges, that the 
language succeeding the words “as follows” does not con- 
stitute a complete description of the crime of abortion, but 
it is equally evident that it was not used or intended for 
that purpose, but for the purpose of particularizing and 
defining the offense charged in general terms in the preced- 
ing clause of the paragraph. It is quite likely that the en- 
tire “count,” as it has been called, is not framed with such 
definiteness aud precision as would be requisite in an in- 
dictinent or information for the criminal prosecution of the 
alleged offender, but it is sufficient to inform him with rea- 
sonable certainty, not only of the nature of the wrong laid 
to his charge, but of the particular instance of its alleged 
perpetration. In other words, it is “certain to a common 
intent,” and in a proceeding of this kind that, we think, is 
all that is indispensably requisite. State v. Common Coun- 
cil, 53 Minn. 238; People v. Thompson, 94 N. Y. 451; In re 
Smith, 10 Wend. (N. Y.) 449; Weffert v. Medical Board, 66 
Kan. 710. , 

There is a second “count” in the complaint accusing the 
plaintiff, in the same form as the preceding, of a similar 
offense upon the person of Maggie Daly, and what has been 
said. above applies to it also, 
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Counsel for plaintiff in error also attacks the act creat- 
ing the state board of health for nnconstitutionality be- 
cause it provides for the payment of the seeretaries of the 
board by fees, which are net required to be accounted for 
to and paid into the stale treasury. To what extent this 
method of compensation was a material inducement to the 
passage of the act may be a subject of debate, but in the 
light of State v. Porter, 69 Neb. 203, we do not think it ma- 
terial. The state board is composed of executive state offi- 
cers to whom the act awards, or attempts to award, no fees 
or compensation whatever, and even if it should be held 
that its provisions for the remuneration of the secretaries 
is void, that fact would not necessarily be destructive of 
the board, for the compensation of whose assistants the 
legislature might enact some other means. 

For the foregoing reasons, it is recominended that the 
judgment of the district court be reversed and the cause 
remanded for further proceedings in accordance with Iaw. 


Lrrron and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and the cause remanded for further pro- 
ceedings in accordance with law. 

REVERSED, 


STATE OF NEBRASKA ¥. DANIEL G. WALKER. 
Frtep DecemsBer 6, 1905. No. 14,328. 


Directing Verdict. For reasons stated in the opinion, an instruction 
of the trial judge directing a verdict of not guilty in this action 
is adjudged erroneous, 


Error to the district court for Platte county: JAMEs G. 


Reever, Juner. Instruction held erroneous. 
15 
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Norris Brown, Attorney General, William T. Thompson, 
L. R. Latham, Halleck F. Rose and H. C. Vail, for plaintiff 
in error. 


M. F. Harrington, H. Halderson and A. M. Post, contra. 


AMES, C. 


The circumstances that gave rise to this litigation 
are recited at length in Munk v. Frink, ante, p. 172, 
and need not be repeated here. Dr. Walker was 
informed against, arrested and put upon his trial 
for the alleged offense of practicing medicine after 
the date of the revocation of his license therefor, 
as related in the opinions above cited. The acts 
complained of were admitted, but the court excluded from 
evidence the record of the proceedings of the state board 
upon the ground that the complaint disclosed thereby was 
insufficient to confer jurisdiction upon that body to make 
the order of revocation, and directed a verdict of acquittal, 
which was accordingly rendered. The state prosecutes this. 
proceeding for the purpose of obtaining the opinion of this 
court whether the ruling of the trial judge was erroneous. 
We have in the case cited given our reasons for thinking 
it was so, and recommend that it be so adjudged. , 


LErron and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is adjudged that the instruction given by the 
trial judge directing a verdict of not guilty in this action 
was 

ERRONEOUS. 
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DANIEL G. WALKER V. D. B. MCMAHN ET AL. 


Finep DecEMBeER 6, 1905. No. 14,331. 


Error to the district court for Lancaster county: Ep- 
WARD P. Hotes, Jupen. Reversed. 


M. F. Harrington, H. Halderson and A. M. Post, for 
plaintiff in error. 


Norris Brown, Attorney General, William T. Thompson, 
L. R. Latham, Halleck F,. Rose and H. C. Vail, contra. 


AMES, C. 


The record and proceedings in this case are, with the ex- 
ception of the persons who are parties to it, in all respects 
identical with those in Munk v. Frink, ante, p. 172, argued 
and submitted at the same time, and, for the reasons there 
stated, it is recommended that the judgment of the dis- 
trict court be reversed and the cause remanded for further 
proceedings in accordance with law. 


LETTON and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and the cause remanded for further pro- 
ceedings in accordance with law. 


REVERSED. 
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JOHN YOESEL ET AL., APPELLANTS, V. WILLIAM RIEGER, 
ADMINISTRATOR, ET AL., APPELLEES, 


Firzep Decemser 6, 1905. No. 14,389. 


Wills: Devise: Construction. Where a testator devised lands to his 
daughter in fee, but with a limitation over by way of executory 
devise in favor of her brothers and sisters, contingent upon her 
dying within a definite term of years without surviving issue, 
and the daughter died within the specified term leaving such 
issue, the latter succeeded to the estate of its mother in fee 
simple. 


APPEAL from the district court for Richardson county: 
ALBERT H. BaBcocK, JUDGE. Affirmed. 


Francis Martin, A. J. Weaver and E. Falloon, for appel- 
lants. 


Reavis & Reavis, contra. 


AMgBES, C. 


This is a petition in error to review a judgment of the 
district court affirming an order of distribution made by 
a county court in a proceeding for the settlement of the 
estate of a deceased person. 

On the 15th day of April, 1895, Christian Yoesel died, a 
resident of Richardson county, in this state, leaving an 
estate consisting of a tract of land and considerable per- 
sonal property situate in that county. He also left a will, 
afterwards duly admitted to probate, of so much of which 
as is pertinent to this controversy the following is a copy: 

“Ttem 2. It is my will and desire that my son John have 
the use of my home farm of 150 acres in section 33, town 2, 
north, range 17 east, 6th P. M., in Richardson county, Ne- 
braska, for the term of seven years, or until March 1, 1902, 
and to pay to my administrator for said rent the sum of 
four hundred and fifty dollars ($450) each year, to be paid 
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as nay be agreed upon between John and my administra- 
tor. 

“Item 3. It is my will and desire that when my young- 
est child, viz., David, becomes of age, which will be in said 
year 1902, then my said farm of 150 acres is to be the prop- 
erty of all my then living children, share and share alike, 
to be disposed of by them as in their judgnient may seem 
best for all of them, and should any of my now living chil- 
dren die before the division above mentioned then said 
child’s share shall go to my remaining children, share and 
share alike, provided, however, that should such deceased 
child leave any children, then his or her share shall go to 
his or her said children, which said division or bequest in 
this item shall also include the three children of my de- 
ceased daughter, Mrs. Catherine Rieger, who shall be en- 
titled to an equal share in my estate as though their mother 
was living, and said estate or any moneys derived from said 
estate shall not be paid to said three children or any of 
them until they or each of them become of legal age.” 

After the death of the testator one of his daughters, 
Christina, intermarried with one Daniel Rieger, and in 
March, 1899, died intestate leaving, her surviving, her hus- 
band and a daughter by the marriage. The latter died in 
July of that year, and in the following month the husband 
also died. David Yoesel, the youngest child of the testator, 
attained his majority on March 1, 1902. Daniel Rieger at 
his death left, him surviving, three minor children, his 
issue by a former marriage, and the sole question litigated 
in this case is whether these minors succeeded, as both the 
lower courts held that they did, to the estate which the de- 
ceased daughter of the testator, Christina, would have had 
if she had lived until March 1, 1902, After the determina- 
tion of this question two familiar rules are to be kept in 
mind: First, that at the common law a fee estate in lands is 
always vested somewhere; and, second, that in the con- 
struction of a will the intent of the testator, so far as it is 
consistent with law, must, if possible, be ascertained and 
given effect. But the latter rule is governed by the pre- 
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sumption that the testator knew the law and that he chose 
the language employed in the instrument with a view to its 
ordinary legal signification. The purport of the instrument 
under discussion is that the fee to the lands in dispute 
vested upon the death of the testator in his children and 
grandchildren, named as devisees, as tenants in common of 
aliquot parts thereof, but burdened with a leasehold estate 
for a definite term of years, and subject to executory de- 
vises in favor of the survivors of them, contingent upon the 
death of any of them during the existence of the term with- 
out lawful issue surviving. Upon the death of Christina 
the contingency upon which alone the devise over of her 
share of the lands could have taken effect had not hap- 
pened, and her title thereto, therefore, devolved upon her 
infant daughter, and upon the death of the latter descended 
to her sole heir at law, her father, and upon his death came 
by inheritance to his sole heirs at law, his minor children 
by the former marriage. 2 Washburn, Real Property (6th 
ed.), sec. 1,739. This construction is both in accordance 
with the technical rules of law and consistent with the 
manifest intent of the testator. 

The suggestion that the result thus reached bestows 
upon the deceased infant a greater estate than was devised 
by the will to her mother is wide of the mark. The mother 
took a title in fee determinable upon her death, during the 
period of the leasehold term, without surviving issue, but 
upon her death leaving issue, that contingency not only did 
not happen, as has already been said, but ceased forever to 
be possible, and her estate in fee became absolute, so that 
it is immaterial whether the infant is regarded as having 
succeeded as executory devisee under the will or as sole 
heir at law. In either view she acquired the very estate 
with which her mother was vested at the instant of her 
death, to wit, the unlimited and unqualified title in fee 
simple, subject only to the unexpired portion of the term 
of years. 

It is not disputed, as we understand, nor can it be so, 
successfully, that upon the death of Christina her estate or 
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title was transmitted to her daughter, but the very event 
that effected its transmission freed it from every condition 
and limitation expressed in the will, and the only escape 
from the foregoing conclusion is, therefore, that, in some 
manner, the title became conditioned or qualified in the 
hands of the infant, but there are in the will no limiting or 
qualifying words applicable to the issue of a deceased child 
of the testator, nor is there any reason to suppose that 
the testator conteniplated the death of such issue, and 
the courts are powerless to engraft any such words upon 
the instrument, even if they were disposed so to do. 

For these reasons, it is recommended that the judgment 
of the district court be affirmed. 


LreTTon and OLpHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED. 


Joun A. Breser Vv. BROTHERHOOD OF RAILROAD TRAINMEN. 
Fireo Decewper 6, 1905. No. 13,862. 


It is for the jury to determine whether a total loss of three fingers 
and an injury to the remaining finger and thumb, which mate- 
rially interferes with their use, and a cutting away of a part 
of the palm of the hand constitute a total loss of the hand 
within the meaning of a by-law of a mutual benefit association, 
which provides indemnity for any member in good standing 
suffering, “by means of physical separation, the loss of a hand 
at or above the wrist joint.” 


Error to the district court for Lancaster county: LIN- 
COLN Frost, Jupen. Jteversed. 


Mockett & Polk, for plaintiff in error. 


Stewart & Munger, contra. 
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OLDHAM, C. 


On the 2d day of May, 1900, the plaintiff in error, who 
was plaintiff below, became a member of a fraternal bene 
fit society, known as the Brotherhood of Railroad Train- 
men, and agreed to pay monthly assessments of $2 a month 
on a beneficiary certificate issued to him by said society in 
the sum of $1,200. The plaintiff was a brakeman, and be- 
longed to the class of risks called “Class C” in the consti- 
tution of the society. By section 37 of the constitution of 
the order it is provided that the member shall be entitled 
to the amount of his certificate “upon his becoming perma- 
nently and totally disabled within the meaning of section 
45.” Section 45 is as follows: “Any member in good stand- 
ing, suffering, by means of physical separation, either the 
loss of a hand at or above the wrist joint, or suffering the 
loss of a foot at or above the ankle joint, or suffering the 
loss of the sight of both eyes, shall be considered totally 
and permanently disabled and shall receive the full amount 
of his beneficiary certificate, but not otherwise.” On the 
10th day of May, 1902, while the beneficiary certificate was 
in full force and effect, plaintiff received a personal injury 
by chopping and cutting his left hand, while splitting 
wood, and as a result of this injury lost his second, third 
and fourth fingers and about half of the second, third and 
fourth metacarpal bones, which removed nearly half of the 
palm of his hand, damaged the first and second joints of the 
index finger, and caused a running sore on the thumb be- 
tween the second and third joints, which stiffened and im- 
paired the motion of the thumb and practically destroyed 
its usefulness. Plaintiff’s testimony tended to show that 
this injury had totally destroyed the usefulness of the 
hand, as such, while the evidence offered by defendant 
tended to show that the remaining thumb and finger on the 
hand and the partially stiffened wrist joint were of some 
utility to the plaintiff. In this state of the record, when 
the testimony was all in, the court, being of the opinion 
that, under section 45 of the defendant’s constitution, 


VoL. 75] SEPTEMBER TERM, 1905. 185 


Beber vy. Biotherhood of Railroad Trainmen, 


plaintiff was only entitled to recover on proving that the 
entire hand was severed at or above the wrist joint, di- 
rected a verdict for defendant and rendered judgment for 
the defendant on the verdict so directed. To reverse this 
judgment plaintiff brings error to this conrt. 

That plaintiff’s benefit certificate is a contract of insur- 
ance between him and the society is both apparent and 
conceded, and that his right to recover depends upon a éon- 
struction of the contract as set forth in section 45 of the 
constitution is also conceded by both parties to the contro- 
versy. Eliminating from this section all points not ap- 
plicable to the case at bar, it wonld read as follows: Any 
meinber in good standing suffering, by means of physical 
separation, the loss of a hand at or above the wrist joint 
shall be considered totally and permanently disabled, and 
shall receive upon sufficient and satisfactory proof of the 
same, the full amount of his beneficiary certificate, and not 
otherwise. Now, the question to be determined is, what did 
the defendant company contract to insure against under 
the provisions of this by-law? Was it the severance of the 
entire hand at or above the wrist joint, or, was it the entire 
loss of the use of the hand at or above the wrist joint by 
physical separation? If the only risk assnmed by defend- 
ant was the amputation of the whole hand, then the learned 
trial court was fully justified ‘in directing a verdict for de 
fendant; but, if a fair and liberal interpretation of the con- 
tract most favorable to the insured can make it a risk 
which includes the total loss of the use of the hand by sever- 
ance, then the question as to whether such loss is estab- 
lished by the evidence is properly one for the triers of such 
facts. If the officers of the society, who prepared the by- 
law in which the contract is set forth, have used ambiguous 
terms, the ambiguities must be interpreted in the man- 
ner most favorable to the insured. If, instead of stating in 
plain and simple language the exact loss they intend to 
protect against, they propound riddles in a jargon of equiv- 
ocal phrases, these riddles should be solved most favorably 
to him who has been the victim of such artifice. Inter- 
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preted in this spirit, can the by-law of the defendant be 
reasonably said to protect against the entire loss of the 
hand by physical separation, whether such loss be occa- 
sioned by amputation or by an injury by severance which 
totally destroys the usefulness of such member? 

In Lord v. American Mutual Accident Ass’n, 89 Wis. 19, 
under a policy containing a provision for the payment for 
an injury “causing an immediate, continuous and total dis- 
ability,” it was held that it was a proper question for the 
jury to determine whether a total loss of three fingers and 
part of another on the same hand, and destruction of the © 
joint of the thumb, and the cutting of the hand, consti- 
tuted a total loss within the-meaning of such provision. In 
disposing of this question, Cassoday, J., speaking for the 
court, said: 

“On the part of the defendant it is contended that there 
is no such thing as the loss of the hand unless the injury - 
is such as to require the amputation of the hand above the 
wrist. That would be too much of a refinement upon lan- 
guage for practical purposes. The hand was for use; and, 
if it was injured so as to become useless as a hand, then the 
defendant became liable for its loss under the contract. 
This was held, in principle, in Sheanon v. Pacific M. L. Ins. 
Co., 77 Wis. 618, 8. c. 83 Wis. 507. In Sneck v. Travelers 
Ins. Co., 34 N. Y. Supp. 545, the action was on a policy 
against “a loss by severance of one entire hand or foot.” 
There was a loss of a part of the hand by severance. Plain- 
tiff testified that he had no use of the hand, as such. The 
court held that the word severance in the policy meant the 
method by which the accident occurred, and that it was the - 
loss of the use of the hand that was insured against, and 
that the question as to whether the loss was total under the 
evidence was one of fact for the jury. While the supreme 
court was divided on this question and at the first hearing 
of the same case, reported in 81 Hun (N. Y.), 331, indicated 
a different conclusion, yet the last decision was reviewed 
by the court of appeals in 156 N. Y. 669, and the last major- 
ity opinion of the intermediate court was approved, with- 
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out division, by the court of appeals. The doctrine an- 
nounced in this case is quoted with approval in 1 Am. & 
Eng. Ency. Law (2d ed.), p. 301, wherein it is said: “Many 
of the companies have altered their policies so as to read 
‘the loss of feet or hands by severance’ thereof, but this pro- 
vision has been held to be intended to refer to the manner 
rather than to the exact physical] extent of the injury.” 

Defendant’s counsel cite us to the holding in Fuller v. 
Locomotive Engineers M. L. & A. Ins. Ass’n, 122 Mich. 
548, as supporting the conclusion reached by the trial judge 
in the court below. After a careful examination of this 
very well-considered case, we are satisfied that, instead 
of supporting the theory of the trial judge in the instant 
case, it makes directly against it. In this case the by-law 
provided that any member receiving bodily injuries which 
alone should “cause amputation of a limb (whole hand 
or foot)” should receive the amount of the certificate, but 
not otherwise. Plaintiff sustained a loss of a portion of 
his foot. While the conclusion reached was that, under 
this peculiar contract, he could not recover, yet, in reach- 
ing this conclusion, the learned author of the opinion 
reviewed with approval the conclusions reached in the 
cases above cited, and other cases of the same import, and 
distinguished the case he was deciding by saying: 

“These cases establish the proposition that where an 
insurance policy insures against the loss of a member, or 
the loss of an entire member, the word ‘Toss’ should be 
construed to mean the destruction of the usefulness of 
the member, or the entire member, for the purposes to 
which, in its normal condition, it was susceptible of appli- 
cation. In all of these policies the word ‘loss’ is used, and 
it is the loss of the member that is in terms insured against. 
As indicated in the last authority cited, the attempts of 
the insurance companies to avoid this construction by so 
changing the policy that it reads, ‘loss by severance of 
feet or hands,’ have failed; the courts holding, as before, 
that it is the loss of the use of the member which was the 
object of the contract. In the present case the word ‘loss’ 
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is eliminated, and the insurance is against ‘an injury that 
shall cause the amputation of a limb (whole hand or foot), 
or total and permanent loss of eyesight.’ ” 

We are therefore of opinion that the question of 
whether there was a total loss of the use of plaintiff’s 
hand, at or above the wrist joint, under the. evidence con- 
tained in the bill of exceptions, is one of fact for the jury, 
and we recommend that the judgment of the district court 
be reversed and the cause remanded for further proceed- 
ings. 


Lerron and AMES, CC., concur. 


By the Court: For the reasons given in the above 
opinion, the judgment of the district court is reversed 
and the cause remanded for further proceedings. 


REVERSED. 
HO.Lcomp, C. J., expresses no opinion. 


LovisA LANGD v. ROYAL HIGHLANDERS.* 
Friep DeEcemsBer 6, 1905. No. 13,913. 


1. Beneficial Insurance Contract. Where a member of a fraternal 
benefit association agrees to be bound by subsequently enacted 
by-laws, ‘such contract will be upheld when the subsequently 
enacted by-laws are reasonable in their nature and legally 


enacted. 

2. : NEw By-Law: Forrerrure: Svurcmr. A subsequent by-law, 
legally enacted, providing for the forfeiture of a fraternal bene- 
fit certificate when the death of the member is occasioned by 
suicide, whether sane or insane, is a reasonable by-law and will 
be upheld. 

3. : Construcrion. A subsequent by-law providing for 


a forfeiture will be strictly construed against the association, 
and, if passed in contravention of the provisions of the statute 
governing such associations, it will be held void and of no effect. 


* Rehearing allowed. See opinion, p. 196, post. 
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4. Corporate Powers: Statutory Recu.ation. When the exercise of 
corporate power has been regulated by statute, the corporation 
cannot, by its by-laws or resolutions, change the mode of the 
exercise of this power. 


5. Fraternal Societies: GoveRNMENT. A fraternal benefit association 
must have a representative form of government. This requires 
that the directors or other officers who have charge and control 
of the property and business of the society, and the management 
of its affairs, shall be chosen by the membership thereof. State 
v. Bankers Union of the World, 71 Neb. 622, followed and 
approved. 


6. Collateral Attack. An attack on an illegal by-law of a fraternal 
benefit association is not a collateral attack on the right of the 
society to do business. 


Error to the district court for Seward county: BEN. 
JAMIN F. Goop, Jupen. Reversed. 


M. D. Carey and J. J. Thomas, for plaintiff in error. 
R. 8S. Norval and Hainer & Smith, contra. 


OLDHAM, C. 


This was an action by the plaintiff in the court below 
in her own right, and as guardian and next friend of 
her minor son, to recover the sum of $2,000 on a benefit 
certificate issued August 14, 1897, upon the life of Alex- 
inder D. Lange, by the Royal Highlanders, a fraternal 
benefit society organized under the laws of the state of 
Nebraska. The defense interposed was that Alexander 
D. Lange had come to his death from wounds inflicted 
by his own hand with suicidal intent. On issues thus 
joined there was a trial to the jury, and at the close of 
i the testimony the court directed a verdict for the 
defendant. Judgment was entered on this verdict, and 
to reverse this judgment plaintiff brings error to this 
court. 

The facts underlying this controversy, which are either 
admitted or fully established by the proofs offered, are: 
That on August 14, 1897, the deceased, Alexander D. 
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Lange, was duly admitted to membership in the defend- 
ant society and received a certificate of indemnity for the 
amount sued for in the petition, payable at his death to 
the beneficiaries therein named; that by the application 
and certificate of indemnity it was agreed that the insured 
should comply with the edicts of the association then in 
force and such as thereafter should be enacted; that at 
the time the deceased was admitted to membership there 
was no edict or by-law of the society providing for a for- 
feiture of the policy if the member came to his death by 
suicide, whether sane or insane. It is clearly established 
by the proofs offered that on June 26, 1902, Alexander 
D. Lange died from the effects of a gun-shot wound 
inflicted by his own hand with suicidal intent, and that 
on June 12, 1901, the executive castle of the defendant 
association assumed to pass and publish an edict or by- 
law which provides as follows: “The benefit certificate 
issued to a member shall become void and all benefits 
thereunder shall be forfeited in case the member shall 
die from suicide, feloniously or otherwise, sane or insane.” 

There are certain underlying propositions, sound in 
principle and supported by the former decisions of this 
and other courts of last resort, that govern the rights 
and liabilities of members of voluntary associations, 
whether mutual insurance companies or fraternal benefit 
societies, that are applicable, in the first instance, to the 
questions involved in this controversy. One of these 
principles is that a member of such society, who agrees 
in his application, or has the agreement incorporated in 
his policy or benefit certificate, that he will comply with 
the by-laws of the company then in force or thereafter 
to be adopted, is bound by subsequent by-laws the same 
as by those in force at the time his certificate was issued, 
provided that such subsequent by-laws are reasonable in 
their nature, and are properly adopted in conformity with 
the rules of the order and the statute governing such 
associations. Farmers Mutual Ins. Co. v. Kinney, 64 
Neb. 808. Another underlying principle established by 
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the clear weight of authority is that, where a member of 
a fraternal benefit association contracts in his applica- 
tion or certificate of membership to be bound by subse- 
quently enacted by-laws, a by-law, properly enacted, pro- 
viding for the forfeiture of a certificate where the death 
of the member is occasioned by suicide, whether sane or 
insane, is a reasonable by-law and will be upheld. 
Hughes v. Wisconsin Odd Fellows Mutual Life Ins. Co., 
98 Wis. 292, and cases therein cited. Another well estab- 
lished principle is that a subsequent by-law providing for 
a forfeiture will be strictly construed most strongly 
against the association, and if passed in contravention of 
the provisions either of the articles of association, the 
constitution and by-laws of the society, or the statute 
governing it, it will be held ultra vires and of no effect. 
Briggs v. Earl, 189 Mass. 478; Supreme Council, A. L. H.. 
v. Perry, 140 Mass. 580, 5 N. E. 685; Supreme Lodge, 
K. P., v. Kutscher, 179 Ill. 340, 70 Am. St. Rep. 115; 
Supreme Lodge, K. P., v. La Malta, 95 Tenn. 157; Su- 
preme Lodge, K. P., v. Stein, 75 Miss. 107, 65 Am. St. 
Rep. 589. Again it is well established that, where the 
exercise of corporate power has been regulated by statute, 
the corporation cannot by its by-laws, resolutions or con- 
tracts, change the mode of the exercise of this power. 
1 Thompson Corporations, secs. 849, 1,013; Brewster v. 
Hartley, 37 Cal. 15, 99 Am. Dec. 2387. 

From these principles it follows that the only question 
to be determined is as to whether the by-law relied upon 
as a defense has been legally enacted by a duly author. 
ized body of the defendant association. This question 
requires an examination into the articles of incorpora- 
tion and by-laws or edicts of the society, as well as the 
‘provisions of the statutes of the state regulating fraternal 
benefit associations. From the evidence contained in the 
record it appears that at some time prior to June, 1896, six 
persons conceived the idea of organizing the society known 
as the “Royal Highlanders”; that these six members con- 
stituted themselves the executive castle of the order, with 
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plenary powers in the organization. On August 10, 1896, 
the society commenced business with a membership of 
311, and properly filed its articles of incorporation. It 
appears from the testimony that there never was a meet- 
ing of the members of the association, and that the officers 
were never voted on, either directly or indirectly, by the 
policy-holders of the order. On June 14, 1897, the ex- 
ecutive castle, which had in the meantime increased its 
number to 12 members, together with one delegate of the 
association, held a meeting at which they formally elected 
themselves to the different offices in the executive castle 
for a term of four years, and adopted the edicts or by-laws 
in force at the time the certificate of membership was 
issued to Alexander D. Lange. Section 4 of the edicts 
so adopted provides as follows: “The executive castle 
shall be composed of its officers, its standing committees, 
its special committees, and its delegates elected by dis- 
trict conventions, as is hereinafter provided.” In 1897 
the legislature of Nebraska enacted: “A fraternal ben- 
eficiary association is. hereby declared to be a corpora- 
tion, society or voluntary association, formed or organized 
and carried on for the sole benefit of its members and 
their beneficiaries, and not for profit. Each such society 
shall have a lodge system, with ritualistic form of work 
and representative form of government.” Laws 1897, ch. 
47, sec. 1. And also enacted: “All such societies organ- 
ized under the laws of this or any other state, territory 
or province, and now doing business in this state, may 
continue such business provided they hereafter comply 
with the provisions of this act.” Laws 1897, ch. 47, sec. 8. 
On June 12, 1901, the executive castle of the order pro-. 
mulgated the by-law or edict in dispute at its regular 
meeting. The executive castle, among other powers, was 
authorized to institute representative castles as might be 
deemed essential, in accordance with its edicts. In 
furtherance of this power it had, prior to the meeting in 
1901, provided for the election of representatives from 
districts composed of tributary castles having an aggre- 
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gate of not less than 500 members, nor more than 1,000. 
And at the meeting at which the by-law at issue was 
enacted, the executive castle was composed of 25 members, 
9 of whom had been elected from representative castles, 
and 16 of whom were self-constituted officers and their 
appointees. 

Now, as before stated, this executive castle had, by its 
own by-laws, granted itself plenary powers over the or- 
ganization, and constituted itself the sole governing and 
law-making body of the order. Bearing in mind that the 
inherent right to enact by-laws for the government of a 
corporation is in the stockholders, and that this right 
can be exercised by a board of directors, or other similar 
body, only when such right is clearly conferred by the 
rules of the society and the statute of the state govern- 
ing the incorporation, the question is, was the executive 
castle of the defendant, constituted as above set out, a 
representative body of the association? A.representative 
form of government is defined in the Universal dictionary . 
of the English language as one “conducted and consti- 
tuted by the agency of delegates, or deputies, chosen by 
the people.” This definition fairly expresses the modern 
American idea of a representative government, and, as 
applied to section 1, supra, is in full harmony with the 
construction placed upon that section by this court in 
the receut case of State v. Bankers Union of the World, 
71 Neb. 622, wherein it was said: 

“A fraternal benefit association must have a represent- 
ative form of government. This requires that the direct- 
ors or other officers, who have general charge and control 
of the property and business of the society and the man- 
agement of its affairs, shall be chosen by the members.” 

While counsel for the defendant in error have filed a 
very able and persuasive brief urging us to reconsider 
and modify the definition of a representative form of 
government as expressed in the case just quoted, we find 
ourselves, after a careful consideration of their well writ- 
ten brief and strong oral argument, wholly unpersuaded 

16 
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to do so. It seems to us that it was the manifest intention 
of our legislature in the enactment of sections 1 and 8, 
supra, to require all fraternal benefit associations, either 
then. doing business or which should later be organized, 
to conduct the affairs of the associations for the sole 
benefit of the members and their beneficiaries, and that 
to further this object they required such associations to 
be governed by representatives elected by the members. 
The fact that defendant and other similar fraternal so- 
cieties had been organized without even a fair semblance 
of a provision for a representative form of government 
in its modern sense most likely influenced the lawmakers 
in the passage of this statute. To prevent the possibility 
of a self-constituted oligarchy controlling and managing 
any such association for its own benefit, rather than for 
the good of the members and their beneficiaries, this 
wholesome measure was enacted. In our conception of 
the matter, these sections of the statute should be liber- 
ally construed for the purpose for which they were plainly 
enacted, for they seem to have been intended not to destroy 
but to save fraternal benefit societies. _ 

It is earnestly contended by counsel for defendant in 
error that the attack on the suicide edict of 1901 is a 
collateral attack on the charter of the corporation, and 
it is urged that, even if the executive castle of the defend- 
ant society is illegally exercising its corporate functions, 
its right to do so can only be questioned in an action by 
the state in quo warranto. We concede the contention 
that the plaintiff cannot in her petition sue the defendant 
as a legal organization under the laws of the state, and 
then deny the validity of the organization. But does the 
denial of the authority of the executive castle, as consti- 
tuted in 1901, to pass the edict in question amount to a 
denial of the legal authority of the society to do business? 
This depends on whether or not the edict assailed should 
be treated simply as a by-law of the association, or as part 
‘of the charter of the corporation. It is conceded in the 
brief of the association that, if the edict assailed is simply 
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a by-law and not part of the articles of incorporation, 
then an attack on the passage of such edict does not neces- 
sarily call into question the right of-the society to do 
business. As was said in Lincoln Shoe Mfg. Co. v. Sheldon, 
44 Neb, 279: “In this state the Icgislature does not by 
a special act charter a corporation, but all corporations 
are formed under general laws, and these laws and the 
articles of incorporation adopted in pursuance of and in 
conformity with such laws constitute the charter of a cor- 
poration in this state.” 

By reference to section 20, chapter 47, laws 1897, it 
will be seen that the requisite of authority for a fraternal 
benefit association to do business in this state is the filing 
with the auditor of a “certificate of association’”’ signed 
by the persons who desire to associate themselves together 
for the purpose of forming such an organization, with a 
plan of business clearly and fully defined. It is these 
articles and the plan of association that the auditor is 
required to pass upon, and, if found correct, it is his duty 
to issue a certificate of organization. At the time the 
certificate of association was issued to the defendant so- 
ciety by the auditor, the statute requiring such societies 
to have a representative form of government had not been 
enacted, and, as the plan submitted was not then in con- 
travention of the statute law, the auditor properly issued 
the certificate of organization. It is the certificate of 
association and the statute governing the corporation that 
stands in place of the charter of the association. 

It is true that section 22, chapter 47, laws 1897, pro- 
vides for the filing of the constitution and by-laws of fra- 
ternal socicties with the auditor after the certificate is 
issued, but the auditor has nothing to do with the ap- 
proval or rejection of the by-laws. It is only when it is 
brought to his attention that a society is doing business 
in contravention of the provisions of the statute that he 
is called upon to institute proceedings; and these proceed- 
ings are in the nature of an information in quo qwarranto. 
Moreover, the tenor and the very nature of the edict relied 
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upon classify it as a by-:aw providing for a forfeiture of a 
benefit certificate, and not as a constituent element of the 
charter authorizing the association to transact business in 
this state. We conclude that the edict in issue is merely 
a by-law of the society enacted by an unauthorized body, 
and, aS against a member who received his certificate of 
membership prior to its adoption, is w/tra vires and void, 
and subject to attack whenever and wherever found. 

We therefore recommend that the judgment of the dis- 
trict court be reversed and the cause remanded fs further 
procecdings according to law. 


AMEs and LErton, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and the cause remanded for further pro- 
ceedings according to law. 

REVERSED. 


The following opinion on rehearing was filed February 
8, 1907. Judgment of reversal adhered to: 


1. Insurance: Benerir Association: GovERNMENT: STATUTE. Where a 
fraternal-benefit association has not complied with the provisions 
of section 1, chapter 43 of the act of 1897, and adopted a repre- 
sentative form of government, its governing body is without 
power to adopt an edict or by-law changing the terms and 
obligations of a mutual benefit certificate theretofore issued to 
one of its members. 


2. New By-Law: CoLiatTeraL AtTack. An attack on such an edict 
or by-law on‘ that ground does not amount to a collateral attack 
on the right of the sgciety to transact business. 


3. Suicide will not defeat a recovery upon a contract of life insur- 
ance or a mutual benefit certificate not procured by the insured 
with the intention of committing suicide, unless the contract so 
provides in express terms. 


BARNES, J. 


This case is before us on a rehearing. The facts, as 
disclosed by the record, are so clearly and concisely stated 
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in our former opinion, ante, p. 188, as to render any 
other or further statement unnecessary. Two proposi- 
tions decided by that opinion are vigorously assailed by 
counsel for the defendant: First, that the so-called edict 
or by-law of June 12, 1901, which is interposed as a de- 
fense to plaintiff’s action, is void, and does not affect 
her right of recovery on the benefit certificate, which is 
the foundation of this suit; second, that suicide is not 
a defense to an action on such a certificate, unless made 
so by the contract itself, or some valid edict or by-law of 
the association. 

1. The defendant’s first contention requires but little 
consideration, because the reasoning and authorities con- 
tained-in our former opinion fully answer the brief and 
argument of counsel on that point. If the statement de 
scribing the organization of the defendant, and the man- 
ner of the election or selection of its executive castle, is 
true—and, as its correctness has not been challenged we 
assume it to be so—it cannot be said that such executive 
castle gave to the defendant a representative form of 
government within the meaning of section 91, chapter 43, 
Compiled Statutes 1905 (Ann. St. 6483). At its ses- 
sion of 1897 the legislature of this state passed an act 
(Laws 1897, ch. 47), providing for the organization and 
government of “fraternal beneficiary associations,” which 
contains the section above mentioned. Since that time all 
such associations have been required, where necessary, 
to so change the manner of electing or choosing the officers 
by which their business is conducted as to give them a 
representative form of government. State v. Bankers 
Union of the World, 71 Neb. 622. In that case it was 
said: “A fraternal beneficial association must have a rep- 
resentative form of government. This requires that the 
directors or other officers, who have general charge and 
control of the property and business of the society and 
the management of its affairs, shall be chosen by the mem- 
bers”’—and the defendant therein was enjoined from 
transacting business until it should provide for and adopt 
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such a representative form of government. It appears 
that the defendant association was organized in the year 
1896 by six persons, residents of Aurora, Nebraska, who 
prepared and filed its articles of incorporation, and there- 
upon constituted themselves its executive castle; that on 
August 10 of that year the society, having then acquired 
a membership of 311 persons, commenced business. It 
‘appears also that there never was a mecting of the mem- 
bers of the association, and said officers were never voted 
for, either directly or indirectly, by the policy-holders or 
members of the order. It further appears that in June, 
1897, the first election was held, and that on June 14, 1897, 
the executive castle, which had in the meantime increased 
its own number to 12 members, including one delegate 
elected by the members of the association, held a meeting 
at which its members again elected themselves officers of 
the association for a term of four years, and adopted the 
edicts or by-laws in force at the time the certificate in 
question herein was issued to Alexander D. Lange. The 
affairs of the association are conducted by its executive 
castle, and section 4 of the edicts adopted by that body 
provides: “The executive castle shall be composed of its 
officers, its standing committees, its special committees 
and its delegates elected by district conventions, as here- 
inafter provided.” After the passage of the act of 1897, 
above mentioned—the association presumably recognizing 
the fact that its form of government should be changed 
so as to comply with said law, and thus enable it to 
continue its business—the executive castle in December, 
1897, at a special meeting, provided for a change in the 
manner of its own selection; and one June 12, 1901, when 
the by-law or edict in dispute was adopted and promul- 
gated, said executive castle was composed of 25 members, 
9 of whom had been elected from representative districts, 
and sixteen of whom were the self-constituted officers 
above mentioned, and their own appointees. That this was 
not a fair compliance with the provision of the law requir- 
ing the defendant to have a representative form of govern- 
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ment does not appear to us to be an open question. It 
follows, both upon principle and authority, that it had no 
power to adopt and promulgate any edict or by-law chang- 
ing the nature and obligation of the contract with the 
assured member. It is conceded that the certificate itself 
contains no provision for forfeiture on account of suicide, 
and at the time it was issued the articles of incorporation, 
edicts and by-laws of the association were silent as to that 
matter. Therefore the question should be ruled by Su- 
preme Lodge, K. P., v. La Malta, 95 Tenn. 157, 30 L. R. A. 
838; Supreme Lodge, K. P., v. Stein, 15 Miss 107, 37 L. R. 
A. 775, and other cases, where it was held that an anti- 
suicide clause was not binding upon a member of the 
order, when such provision had been adopted by a board 
of control only, and not by the supreme lodge, although 
such lodge had attempted to delegate that power to the 
board. 

It is contended, however, that this rule amounts to a 
collateral attack upon the organization of the defendant, 
and a declaration that all of its acts, contracts and pro- 
ceedings are void. We do not so understand the matter. 
It must be conceded that the defendant, by filing its 
articles of incorporation in compliance with the law in 
force at the time of its organization, acquired the right 
to carry on the business for which it was created. It 
must also be conceded that when the legislature passed the 
act of 1897 it became the duty of the defendant to so 
change the manner of selecting or choosing its officers as 
to comply with the terms of that act. It attempted to do 
so, and, while the change made was not sufficient to confer 
power to alter the insurance contract withont the consent 
of the insured, yet it was and is a de facto organization, 
and its acts ne doings in the ordinary conduct of its 
business are to be construed by the rules applicable to such 
a condition. This, however, does not prevent a member 
or a beneficiary from questioning the validity of any of its 
edicts or by-laws by which it is sought to vary or change 
the obligations of a contract which it has made with 
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him, or for his benefit. We have not overlooked the fact 
that counsel intimated on the hearing that the defendant 
was unable to comply with the present law requiring it 
to adopt a representative form of government. We are 
unable to seriously consider this suggestion. It is self- 
evident that the power which enabled the association to 
twice change the number and the manner of choosing the 
officers comprising its executive castle is sufficient, if 
properly exercised, to enable it to make such further 
changes in regard to that matter as will create for the 
association a representative form of government. Indeed, 
nothing can stand in the way of such action but a deter- 
mination on the part of the members of the executive 
castle to perpetuate themselves in office, and assume per- 
manent control over the business of the association, and 
we will not presume that they are, or have been, actuated 
by such a motive. 

For the foregoing reasons, our former opinion is ‘right 
as to this point of the controversy) and should be ad- 
hered to. 

2. We come now to consider the effect of the suicide 
of the assured member on the benefit certificate in ques- 
tion. It may be stated, at the outset, that to procure 
such a certificate with intent to commit suicide is a fraud 
on the association, and will defeat a recovery. In such 
a case the insurer would have the option of rescission, 
with all of its incidents, even as against the beneficiary. 
But in this case it is not claimed that the record dis- 
closes any such intention on the part of the deceased mem- 
ber. Indeed, the effect of his conduct is to exclude. that. 
idea. It appears that he took out his certificate on the 
14th day of August, 1897; paid all of his assessments for 
a period of nearly five years, and was a member of the 
association in good standing at the date of his death. 
So it seems clear that the contract in this case was entered 
into in good faith, and without fraud. Notwithstanding 
this fact, the defendant contends that suicide is a defense 
to this action even if the benefit certificate and by-laws of 
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the association are silent on that subject. In support 
of this contention counsel cite Ritter v. Mutual Life Ins. 
Co., 169 U. S. 189. In that case, however, the proof was 
plenary that the insurance was procured with the intent 
to commit suicide, but as the trial court had expressly 
charged the jury that in no case could there be a recovery 
if the assured had taken his own life designedly, while 
in sound mind, the question here at issue was necessarily 
involved in that decision. It was there held: 

“Intentional self-destruction, the assured being of sound 
mind, is in itself a defense to an action upon a life policy, 
even if such policy does not, in express words, declare that 
it shall be void in the event of self-destruction.” 

We find, on an examination of that opinion, that the 
reasoning of the learned judge who wrote it was to some — 
extent based on the assumption that the experience tables 
used as a basis for fixing the consideration to be paid for 
such insurance exclude suicide as a cause of mortality, 
but we find it to be a fact, as shown by the authorities, 
and one which we have never heard questioned, that all 
of the mortality or experience tables used as a basis for 
computing premiums on life insurance, and assessments 
for carrying bencfit certificates in fraternal benefit associa- 
tions, include all forms of death, of which suicide is con- 
sidered one. Campbell v. Supreme Conclave, I. O. H., 66 
N. J. Law, 274, 54 L. R. A. 576. So, self-destruction, al- 
though it may shorten the period of the life expectancy of 
the member, and thus decrease the amount which he may 
be expected to pay to the association, does not violate the 
terms of his contract, unless it is so expressly stipulated 
therein, because that contingency is included in, and is a 
part of, the consideration which supports such contract. 
Suicide is only one of the many ways that may determine 
the event of death. Life insurance, of whatever kind and 
nature, is, in effect, an indemnity against the happening of 
that event, which is certain; and, insurance rates being 
based upon the average expectancy of life, as determined 
from experience tables, which include suicide as one of 
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the causes of mortality, that contingency is considered a 
part of the contract, unless it is otherwise stipulated 
therein. As to the moral or ethical side of the discussion 
indulged in by Judge Harlan, we have to say that, while 
suicide was considered a crime at common law, yet we have 
no common law crimes in this state; neither have we any 
statute making suicide, or an attempt to commit suicide, 
a crime. As to the matter of public policy, it may be 
said that suicide as a cause of death bears so small a per- 
centage to the other causes of mortality, and is so infre. 
quently committed, that insurance companies and mutual 
benefit associations should be permitted, at their option, 
to provide in their policies and benefit certificates that 
voluntary suicide will avoid the contract, or leave them 
silent on that subject. It is a custom, in this state at 
least, So well established as to become a matter of common 
knowledge that many life insurance companies and mutual 
benefit associations print their policies and certificates 
without the suicide clause, and, when selling insurance or 
soliciting membership, point to that fact as an evidence 
that their contracts are much more favorable and de- 
sirable than those which contain such a provision. Again, 
the trend of modern authority upon this question has led 
at least one state to enact a law providing that suicide 
shall not be a defense to a life insurance policy or a- 
mutual benefit certificate, unless it was contemplated at 
the time the insurance was obtained; and that act has 
been upheld by the court of last resort of that state. Kel- 
ler v. Travelers’ Ins. Co.,58 Mo. App. 557. 

Our attention is also directed to Shipman v. Protected 
Home Circle, 175 N. Y. 498, 67 N. E. 83. In that case 
the benefit certificate was silent on the subject of suicide, 
while sane, but a by-law, subsequently enacted, provided 
that the certificate should be void if the insured should die 
by suicide, sane or insane. No question was raised as 
to the power of the governing body of the association to 
adopt such a by-law, or its validity; and it was held to 
apply to a certificate in force at the time of the amend- 
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ment, because it was agreed therein that the member 
should comply with, all the laws and regulations in force 
at the time he received the certificate, and all by-laws and 
regulations adopted thereafter. There is another case not 
called to our attention by counsel, to wit: Hopkins v. 
Northwestern Life Ass’n, 94 Fed. 729, where the United 
States circuit court, being bound by the case of Ritter 
v. Mutual Life Ins. Co., 169 U. S. 139, logically extended 
the bar against recovery to a policy taken out by the in- 
sured for the benefit of his wife. The judgment, however, 
in that case was affirmed (99 Fed. 199) upon other 
grounds. These appear to be the only authorities which 
support the defendant’s contention. We have been unable 
to find any others, and, if there are any, counsel have not 
called our attention to them. On the other hand, in the 
case of Campbell’v. Supreme Conclave, J. O. H., supra, 
it was held that “suicide will not defeat recovery upon a 
contract of life insurance, not procured by the insured with 
the intention of committing suicide, unless the contract 
so provides in express terms.” 

In Patterson v. Natural Premium Mutual Life Ins. Co., 
100 Wis. 118, 42 L. R. A. 253, 69 Am. St. Rep. 899, it was 
held that intentional suicide, while sane, does not avoid a 
life insurance policy, in the absence of any provision 
therein to that effect, if third persons are beneficiaries, 
and, although suicide is technically a crime, it is not 
within the clause of an insurance policy providing that 
death in consequence of, or in violation of, law is not 
covered by the policy, where the usual suicide clause is 
omitted, and an absolutely incontestable clause included. 
An examination of the opinion, however, discloses the 
fact that the court declined to put its decision upon the 
incontestable clause and said: 

“Bearing these things in mind, and while conceding 
the strength of the arguments upon public poliey on 
which the Ritter case is based, we still think, in view of 
the prior decisions above cited to the contrary of the rule- 
there laid down, and the general apparent acquiescence 
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in those decisions by the courts and by the people, that 
we ought to hold, in accordance with those decisions, that, 
in case where third persons are beneficiaries, intentional 
suicide of the insured while sane does not avoid the policy, 
in the absence of any provision in the policy to that effect. 
Whether the rule would apply to a case where the personal 
representatives of the insured were bringing the action for 
the benefit of the estate of the insured is not decided, be- 
cause that case is not before us. In so holding, it becomes 
unnecessary to consider the effect of the incontestable 
clause upon this branch of the case.” 

Indeed, we find the rule in most jurisdictions to be that 
suicide is not a defense to an action on a life insurance 
policy, or mutual benefit certificate, unless it is made so 
by the terms of the contract. Kerr v. Minnesota M. B. 
Ass’n, 39 Minn. 174; Horn v. Anglo-Australian and U. F. 
L. Ins. Co., 7 Jur. N. S. (Eng.) 673; Pierce v. Travelers’ 
Life Ins. Co., 34 Wis. 389; Northwestern Benevolent and 
M. A. Ass’n v. Wanner, 24 I. App. 357; AMills v. Reb- 
stock, 29 Minn. 380; itch v. American Popular Life Ins. 
Co., 59 N. Y. 557; Keller v. Travelers’ Ins. Co., 58 Mo. 
App. 557; Knights Templar & M. L. I. Co. v. Berry, 1 ©, 
C. A. 561. Again, we find that this is not the first time 
this question has been before us. In Supreme Lodge, 8. & 
D. P., v. Underwood, 3 Neb. (Unof.) 798, we held that: “a 
certificate of membership, in favor of a person therein 
named as beneficiary, in a fraternal insurance company 
organized for the benefit of its members and beneficiaries, 
is not avoided by the suicide of the assured, in the absence 
of a provision in the contract of insurance to that effect.” 

So we are of opinion that we should decline to follow 
Ritter v. Mutual Life Ins. Co., supra; that we ought to 
place ourselves in line with the great weight of authority 
in this country, which leads us to the conclusion that 
the defense of suicide in this case cannot be maintained. 

For the foregoing reasons, our former judgment is ad- 
hered to. 

JUDGMENT ACCORDINGLY. 
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SEDGWIOE, C. J. 


I concur in the conclusions reached upon both points 
discussed in the opinion, but do not concur in the lan- 
guage used in the criticism of the reasoning of the supreme 
court of the United States in Ritter v. Mutual Life Ins. Co., 
169 U.S. 139. 


Tom COLLINS HAVENS Y. FRANK L. ROBERTSON. 
Fitep DecemsBer 6, 1905. No. 13,989. 


1. Arbitration. An unexecuted agreement to arbitrate will not be 
recognized by the courts of this state. 

2. Defense: EvipENCE: ReEvirw. It ts not error to refuse to submit 
a defense pleaded, which is not supported by competent evidence, 

3. Instructions: PREJULICIAL Error. Action of the trial court in giving 
instructions examined, and held prejudicial. 


Error to the district court for Douglas county WILLIS 
G. Sears, Jupex. Reversed. 


Hamilton & Maawell, for plaintiff in error. 
Baldrige & De Bord, contra. 


OLDHAM, CO. 


This was an action instituted by the plaintiff in the 
court below to recover damages on a building contract en- 
tered into with defendant. There were three counts in the 
petition. The first one was for an alleged balance due on 
the contract for work done in the construction of the 
building. The second count was for extras alleged to have 
been agreed upon. The third cause of action was for 
delays alleged to have been occasioned by the failure of 
the defendant to have the stone work on the foundation 
and walls of the building in readiness for the plaintiff 
at the time agreed upon in the contract. The answer, 
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with reference to the first count of the petition, denied that © 
the contract had been fully completed by the plaintiff, and - 
pleaded payment in full for all work actually done. As 
to the second count, it denied that the extras sued for had 
been agreed upon between the plaintiff and defendant. As 
to the third count, there was a general denial, coupled with 
a plea of an agreement to arbitrate this question contained 
in the written contract under which the work was per- 
formed. There was also an attempted defense of estoppel, 
because plaintiff had not claimed damages for delays be- 
fore the defendant had settled in full with the stone com- 
pany. Defendant also filed a counterclaim for damages 
against the plaintiff for plaintiffs failure to complete the 
work within the time specified in the contract, and for the 
use of improper material, and for poor workmanship in 
the construction of the building. On issues thus joined, 
there was a trial to a jury and a verdict for the plaintiff 
for $1,327.52. On this verdict the court directed a re- 
mittitur of $290.23, which was entered by the plaintiff. | 
Thereupon a judgment was entered in his favor for 
$1,037.29, and to reverse this judgment defendant brings 
error to this court. 

The material facts underlying this controversy are that 
the plaintiff entered into a written contract with the de- 
fendant to furnish certain materials and to perform the 
carpenter work, plastering, inside finishing, roofing, etc., 
on a stone dwelling-house then in process of erection. 
This contract contained conditions that bound the defend- 
ant to reimburse the contractor for loss on account of de- 
lays by the failure of the defendant to have the building 
in readiness for his work, as well as conditions allow- 
ing damages to the owner if the contractor failed to per- 
form the work within the time specified. There was also 
a provision in the contract for the arbitration of differ- 
ences for delays, etc., should a dispute arise between the 
parties. Defendant, owner of the building, had a sepa- 
rate and independent contract for the construction of the 
foundation and walls of the building with the Omaha 
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Litholite Stone Company. It is without dispute that the 
defendant owner agreed to have the building in readiness 
for the plaintiff by the 28th of September, 1900. It is also 
without dispute that the stone contractors failed to. com- 
plete their contract for the construction of the founda- 
tion and walls until the latter part of April, 1901. While 
there is a very voluminous record of testimony covering 
each item in each count in the petition, the real contest 
rages around the claim of the plaintiff and the counter- 
claim of the defendant for damages occasioned by delays. 
The controversy over the small amount claimed and al- 
lowed for the alleged balance due*on the contract and for 
extras alleged to have been furnished is of minor impor- 
tance; and there is nothing in the determination of either of 
these causes of action seriously complained of cither in the 
brief or in the oral argument of the defendant in the court 
below. We might further remark that there is nothing 
in the record to warrant any complaint as to these causes 
of action, and our. attention will therefore be directed 
to the allegations or error touching on the third cause of 
action in the petition. 

Numerous assignments are made of alleged errors in 
the admission of evidence, and, after an examination of 
each of these, we are satisfied that the criticism on the 
action of the trial court in this particular goes rather to 
technical form than to real substance, and that the record 
shows no prejudicial error in this respect. 

It is urged by counsel for the defendant below that 
the court erred in admitting any testimony on the third 
cause of action, because, under the contract sued on, this 
matter should have been submitted to arbitration. It is 
a rule, too well established in this court to require any 
further examination, that an unexecuted agreement to ar- 
bitrate will not be recognized or enforced in this juris- 
diction. See Schrandt v. Young, 62 Neb. 254; Home Fire 
Ins. Co. v. Kennedy, 47 Neb. 138; Connecticut Fire Ins. 
Co. v. O'Fallon, 49 Neb. 740; Butler v. Greene, 49 Neb. 
280; Phenix Ins. Co. v. Zlotky, 66 Neb. 584. 
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Another question urged is that the court erred in ex- 
cluding from the jury the defense of estoppel pleaded in 
defendant’s answer. The evidence offered in support of 
this defense wholly failed to show that the defendant in 
any manner chanecd bis position toward the stone com- 
pany by reason of plaintifi’s failure to file his claim for 
damages before such settlement was made, consequently, 
there was no competent evidence in the record to support 
this defense. 

A serious complaint, however, is lodged against the in- 
structions of the trial court on the plaint: “s right to 
recover damages on his third cause of action, and on the 
proper measure of damages, should any be allowed. The 
fact of delay was not disputed, and plaintiff introduced 
testimony tending to show a material interference with the 
progress of his work on account of such delay. The de- 
fendant, on the other hand, introduced testimony tend- 
ing to show that the delay of the stone work was without 
material injury to plaintiff in the prosecution of his work. 
In subunnitting the question of plaintiff’s right to recover 
on this cause of action, the court, in the fifth paragraph 
of instructions given on his own motion, said: “The jury 
are instructed that, if they believe from the evidence, by a 
preponderance tl:ereof, that the delays of the plaintiff or 
the delays of those employed by him to perform other 
departments of the work of defendant’s house, and for 
which he was responsible, and on which plaintiff's work 
depended, hindered and delayed plaintiff in the work 
that he had undertaken to perform, so that it took more 
of his time and labor to complete said contract than would 
have been required if such other departments of the work 
had been concluded in reasonable time, then you are in- 
structed that plaintiff is entitled to recover from defend- 
ant in this action the reasonable value of such extra time 
and labor as you shall find it to be under the evidence in 
the case.” Counsel for the plaintiff below concedes that 
this instruction is technically erroneous in permitting 
plaintiff to recover for delays occasioned by his own em- 
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ployces instead of the employees of the defendant. But he 
further contends that the error in this particular is so pat- 
ent that the jury could not have been misled by it. There 
would be much weight in this contention if this instruc- 
tion had been cither preceded or followed by another, 
clearly and specifically directing as to plaintiff’s right of 
recovery for delay. But we look in vain through all the 
instructions given to find another, which would clearly 
solve the riddle propounded to the jury in this paragraph. 
In the first paragraph of the instructions given at the re- 
quest of the plaintiff, the court, among other things, said: 
“You are further instructed that it is established by the 
proof in this case that Havens so delayed in the furnish- 
ing of labor and materials for work, outside of Robertson’s 
contract, as to materially hinder Robertson in the per- 
formance of that work which Robertson had agreed to per- 
form. It will therefore be your duty; and the court in- 
structs you, to ascertain the amount of damage occa- 
sioned to Robertson by this failure of Havens to fulfill 
his contract.” This instruction amounted: to a plain di- 
rection to the jury to find for the plaintiff on his third 
cause of action. It is contended in its support, however, 
that in any event plaintiff was entitled to nominal dam- 
ages for his delay, which was admitted. It is true, it 
was admitted that plaintiff was delayed, but it was denied 
that he was materially damaged by such delay; and the 
instruction given was not one for nominal damages for 
the delay, but for damages for a material delay. We 
are therefore of the opinion that the giving of the instruc- 
tions above set forth was prejudicial error, and we recom- 
mend that the judgment of the district court be reversed 
and the cause remanded for further proceedings according 
to law. 


AMES and LETTON, CC., concur. 
By the Court: For the reasons given in the foregoing 


opinion, it is ordered that the judgment of the district 
17 
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court be reversed and the cause remanded for further pro- 
ceedings according to law. 
REVERSED. 


Frank Llourrk v. R. B. Hevp & Company. 
Fitey December 6, 1905. No. 14,001. 


Partnership, Evidence of. Record of a certificate provided for in 
section 27, chapter 65, Compiled Statutes 1903, is not the only 
evidence by which the existence of a partnership may be estab- 
lished. Notwithstanding that statute, a partnership may be 
proved by any method permissible before the statute was en- 
acted. Schneider v. Patterson, 38 Neb. 680, followed and ap- 
proved. 


Ernor.to the district court for Colfax county: JAMES G. 
REEDER, Juver. Affirmed. 


George H. Thomas, for plaintiff in error. 
C. J. Phelps, contra. 


OLDHAM, C. 


This is an action ‘by a copartnership to recover com- 
missions as real estate brokers. <A copy of the written con- 
tract on which the action is founded, signed by each of 
the parties, describing the premises to be sold, the terms 
of the sale, and the amount of the commission, is at- 
tached to the petition; and it is alleged that the plaintiff 
procured a purchaser for the premises, who tendered the 
amount of money provided for in the contract, in full 
compliance with its conditions, and the defendant refused 
to convey the premises. The answer admitted the execu- 
tion of the contract, denied the legal capacity of the plain- 
tiff to sue, and pleaded a subsequent revocation of the 
contract. A reply was filed in the nature of a denial of 
the new matter in the answer, coupled with a plea of 


Vow. 75] SEPTEMBER TERM, 1905. 211 


- Houfek v. Held & Co, 


estoppel. On issues thus joined, there was a trial to a 
jury, and at the close of all the testimony the court di- 
rected a verdict for the plaintiff for the amount of the 
- commission provided for in the contract. Judgment was 
entered on the verdict, and to reverse this judgment de- 
fendant brings error to this court. 

The contract relied upon as a basis of this action is in 
strict compliance with the provisions of the statute, and 
the evidence is clear and convincing that within the time 
specified in the contract plaintiff procured a purchaser for 
the premises and offered a full compliance with all the 
terms of the contract, and that defendant refused to convey 
the premises. There is no competent testimony of a rev- 
ocation of the contract before the offer of sale, and the 
only point relied upon for a reversal of the judgment is 
the failure of the plaintiff partnership to comply with the 
provisions of section 27, chapter 65, Compiled Statutes 
1903 (Ann. St. 9300), which provides for the recording of 
the names of all the members of associations doing business 
under a firm, partnership, or corporate name. It is con- 
ceded that the plaintiff had never filed a certificate with the 
county clerk of the county in which the business was trans. 
acted in the manner provided for in this enactment. It 
is settled, -however, by a judgment of this court in the 
case of Schneider v. Patterson, 38 Neb. 680, that a failure 
to comply with this section of the statute does not prohibit 
the conduct of the partnership’s business, and that parol 
evidence is sufficient to establish the partnership where 
no certificate has been filed. ; 

We therefore conclude that the judgment of the district 
court was right, and we recommend that it be affirmed. 


AMEs and Lerron, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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CHARLES R. LEE, APPELLEE, Vv. Srorz Brewing CoMPAny, 
APPELLANT, 


FILep DECEMBER 6, 1905. No, 14,022. 


1. Payment: ArpiicaTion. While as between the debtor owing several 
debts and his creditor, where the former, at the time of payment 
of a sum of money, fails to designate the debt on which it is 
to be applied, the latter may do so, yet there is an exception to 
this rule, as, where the money was received by the debtor from 
a third party whose property would be liable for the debt in 
case the money was not applied upon the third party’s liability. 
Orane Bros. Mfg. Co. v. Keck, 35 Neb. 683, followed and ap- 
proved. 


2. Mechanics’ Liens: ForecLosure: PLEADING. In a proceeding to 
foreclose a lien for materials furnished and used in the con- 
struction of a building under the provisions of section 2, article 
I, chapter 54, Compiled Statutes 1903, a general denial of such 
lien by the owner of the building is sufficient to put the material- 
man on proof of the amount actually due for such material 
furnished. 


APPEAL from the district court for Douglas county: 
ALEXANDER C. TROUP, JUDGE. Reversed with directions. 


Hamilton & Maxwell, for appellant. 


Montgomery & Hall, contra. 


OLDHAM, C. 


This was an action to foreclose a mechanics’ lien for ma- 
terials furnished and used in the construction of a build- 
ing on a lot in the city of Omaha, Nebraska, owned by the 
defendant Storz Brewing Company. There was a judg- 
ment for the plaintiff in the court below, from which the 
defendant brewing company appeals to this court. 

There is no disputed question-of fact in the record. The 
material sued for was furnished to James P. Detrick, who 
had a contract with the defendant brewing company for 
the construction of the building in which the material was 
used. Detrick was made a defendant in the court below. 
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Judgment was rendered against him for the full amount 
of the account, and this judgment is not appealed from. 
The only dispute here is between the plaintiff material man 
and the owner of the building, and that is as to the appli- 
cation of a payment of $300 which was made by the agent 
of the defendant brewing company to the material man by 
the consent and direction of the contractor. When this 
payment was received, it was applied by the material man 
generally on the account of the contractor, and $46.23 of 
the payment was credited on two items of indebtedness of 
the contractor to the material man which were not in- 
cluded in the lien. It is claimed by the appellee material 
man that, as he had no directions as to the particular items 
on which the payment should be applied, he had a right to 
apply it generally on the contractor Detrick’s account. 
This contention would probably be well taken in a contest 
‘ between the material man and the contractor, but as to 
the owner of the building a different rule applies. As was 
said by this court in Crane Bros. Mfg. Co. v. Keck, 35 Neb. 
683 : 

‘While as between the debtor owing several debts and 
his creditor where the former, at the time of payment of a 
sum of money, fails to designate the debt on which it is to 
be applied, the latter may do so, yet there is an exception 
to this rule, as, where the money was reccived by the debtor 
from a third party whose property would be liable for the 
debt in case the money was not applied upon the third 
party’s liability.” 

It is urged, however, by the appellee that as the answer 
of the defendant brewing company was in the nature of a 
general denial of the lien, it cannot avail itself of a defense 
of a payment without having specially pleaded such de- 
fense. Here again we think the appellee is invoking a rule 
that would contro! as between the parties to the contract 
for the purchase of the material, but not as between the 
material man and a third party whose property might be 
affected by a lien for such material. The right to a lien 
for material furnished a contractor and used in the con- 
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struction of a building is purely statutory, and can only 
be enforced by compliance with sections 2 and 3, article 
I, chapter 54, Compiled Statutes, 1903 (Ann. St. 7101, 
7102). The latter section, after prescribing the manner in 
which a lien may be enforced, concludes with the following 
provision: “Nothing herein contained shall be taken to 
prevent the ascertainment by proceedings at law, or other- 
wise, of the amount actually due for such labor and ma- 
terial, and such lien shall be for no larger sum than the 
amount actually due therefor.” We think, that, under 
this provision of the statute, the general denial by the 
owner of the property of the lien for material furnished 
the contractor was sufficient to put the appellee on proof 
of the amount due and unpaid for such material. 

It is therefore recommended that the judgment of the 
district court be reversed and the cause remanded, with 
directions to enter an additional credit for $46.23 in favor 
of defendant Storz Brewing Company, as of the date of 
August 5, 1901, the time at which said payment was made. 


AMES and LETToNn, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and the cause remanded, with directions 
to enter an additional credit for $46.23 in favor of defend- 
ant Storz Brewing Company, as of the date of August 5, 
1901. 

REVERSED. 


STATE OF NEBRASKA V. WILLIAM A. PAXTON ET AL.* 
Fitep December 6, 1905. No. 13,780. 


1. Bill of Exceptions: CertiricatTion: QuaSHING. A bill of exceptions 
will be quashed where it is not certified and identified in such 
manner that this court may know that it is the identical bill 
allowed by the trial court, and the whole thereof. 

* Rehearing allowed. See opinion, p. 219, post. 
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2. The statute (587a of the code) provides 


that a bill of exceptions, where the original bill is used, shall 
be attached to the transcript of the record. Where this court 
is presented with what purports to be a bill of exceptions con- 
tained in two separate and detached volumes, neither of which 
is attached to the transcript and but one volume of which is 
certified by the clerk of the district court, and the contents of 
this volume show that there was other important and material 
evidence upon which the decision of the case must depend, and 
there is nothing in the clerk’s certificate or in the record itself 
by. which this court can, with any certainty, determine whether 
the volume not certified or otherwise identified contains the 
omitted evidence, the bill will be quashed. F 


Error to the district court for Douglas county: Irvine 
F, Baxter, Juper. Affirmed, 


PF. N. Prout, Attorney General, and Norris Brown, for 
plaintiff in error. 


John C. Cowin, Robert Ryan and F. T, Ransom, contra. 


DUFFIE, C. 


In this case the jury returned a verdict for the defend- 
ants, and the state has taken error to this court, presenting 
to us the single question whether the verdict is against the 
evidence. This requires an examination of all the evidence 
introduced on the trial, and which can be preserved and 
presented to us only by a properly authenticated bill of ex- 
ceptions. The defendants object that the state has failed 
to preserve or to have a bill of exceptions certified in the 
manner required by statute, or in such way that this court 
can know what evidence was before the trial court on 
which the verdict of the jury is based, and have moved to 
quash the bill. The state has filed in this court three sep- 
arately bound records or volumes, the first of which is in- 
dorsed as follows: “State of Nebraska v. William A. Pax- 
ton et al.” This volume is a transcript of the pleadings and 
proceedings in the district court. The second volume is en- 
titled as follows: “State of Nebraska v. William A. Pax- 
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ton et al.—Bill of Exceptions, Volume 1.” This volume 
contains what purports to be oral evidence given on the 
trial of the case, and reference is made to numerous docu- 
ments and exhibits that were offered by the parties and 
received by the court, but which are not contained in this 
volume. The third volume is entitled: “State of Nebraska 
v. William A. Paxton et al., Volume 2—Exhibits,” and this 
contains copies of a large number of exhibits, consisting of 
accounts with various funds and other documents, At- 
tached to the volume marked 1 is the following certificate 
of the clerk of the district court: 


“STATE OF NEBRASKA, 

DOUGLAS COUNTY, \ 

“J, Frank A. Broadwell, clerk of the district court, 
Fourth judicial district of the state of Nebraska, in and for 
said county, do hereby certify that this is the original bill 
of exceptions filed in my office in the cause in said court, 
wherein State of Nebraska is plaintiff and William A. 
Paxton et al. are defendants. 

“Witness my signature and official seal this 9th day of 
April, 1904. 

(Signed) “PRANK A. BROADWELL, Clerk. 
“By Joun II. Grossman, Deputy.” 


A motion to quash the bill of exceptions was submitted 
with the case. It will be observed that this certificate 
makes no reference to another volume as a part of the bill 
of exceptions, and contains no intimation that we are to 
look outside of the volume to which it is attached for any 
part of the evidence in the case. As before stated, this is 
a separate volume, and ends with the following: “Mr. 
Ransom: The answering surety defendants rest. Mr. 
Prout: The state rests. (Both sides rest.)” There is 
nothing here indicating that we are to look elsewhere for 
any part of the evidence given on the trial, or directing us 
where to look to find the evidence which an examination 
of this volume discloses was introduced, but which is not 
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contained therein. One might suppose that the volume 
marked 2 contains the evidence referred to in volume 
1, but not contained therein. Of this, however, we can- 
not be sure, there being nothing to connect these two vol- 
umes, or to show that they are part of the same case, ex- 
cept the title of the case indorsed on the outside cover, and 
this title even does not correspond with the pleadings con- 
tained in the transcript, in which the case is entitled: 
“State of Nebraska v. Joseph Bartley et al.” Section 587a 
of the code requires the clerk of the district court to “at- 
tach” to the transcript of the record the bill of exceptions 
settled and filed in the case, when the same is taken to this 
court on error or appeal, and this court, by a long line of 
decisions, has refused to consider a bill of exceptions not 
properly authenticated by the clerk. Notes to sec. 1594, 
Ann. St. 1903. The statute relating to proceedings on ap- 
peal to this court was carefully framed to avoid error or 
mistake in the record presented for our examination. The 
evidence taken on the trial, and all objections made thereto, 
and the ruling of the court on such objections, must be 
certified by the trial judge, and filed and made a part of the 
record of the case. The clerk is then to certify a copy of 
the pleadings and proceedings in the trial court, and to 
this transcript of the record he is to “attach” the bill of 
exceptions, certifying under his hand and seal that it is 
the original bill of exceptions filed in his office. Every care 
is taken to prevent substitution by interested parties of 
any part of the record, and the court would be remiss in its 
duty if it neglected to enforce the purpose of the legislature 
in enacting the statute, or opened the door for any oppor- 
tunity to an interested party to impose upon the court a 
false record, in whole or in part, or to receive for consid- 
eration anything that is not identified in such manner that 
we may know with certainty that we have before us the 
identical record made by the trial court. 

We have held this case an unusual time, and given it our 
best consideration, and we have all reluctantly come to the 
conclusion that, because of the failure of the state to ob- 
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serve the plain reading of the statute relating to bills of 
exceptions and their authentication, this so-called bill can- 
not be considered by us. It is not our custom to look with 
favor on technical objections which dispose of a case. On 
the contrary, we are disposed to give to the statute gov- 
erning appeals, and to the rules of procedure in this court, 
the most liberal construction, in order that the parties may 
be heard and their cases disposed of on the merits. This is 
but just to the parties interested and to the court itself. 
But, under the most liberal construction of which the stat- 
ute relating to bills of exception is capable, the bill pre- 
sented by the state in this case is so wanting in authentica- 
tion, so lacking in the earmarks required by our law to 
identify it, that we have no alternative but to sustain the 
motion to quash made by the defendants. We cannot in 
this case, more than in another of less importance, disre- 
gard the plain reading of the statute, or establish a prece. 
dent which would allow the presentation to this court of 
records which may or may not contain the evidence on 
which the trial court acted. To do so would give oppor- 
tunities for imposition and fraud which would endanger 
the interest of those who seek this court to establish and 
maintain their rights. The responsibility for this disposi- 
tion of the case does not rest with us, but with those whose 
duty it was to see that the appeal was taken in due form 
and the necessary statutory steps taken to secure a record 
which this court could consider. The bill of exceptions 
being quashed, we have nothing to consider further than 
to see whether the judgment is supported by the pleadings, 
and, there being no doubt on that point, the judgment must 
be affirmed, and we so recommend. 


ALBERT and JACKSON, CC., concur. 


By the Court: Yor the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED, 
HoLcomp, ©. J., not sitting. 
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The following opinion on rehearing was filed June 20, 
1906. Judgment of affirmance adhered to: 


LErTon, J. 


A motion for rehearing was filed in this case and a re- 
hearing allowed, mainly upon the state’s contention that, 
by submitting the cause on briefs, the motion to quash the 
bill of exceptions had been waived by the defendant in er- 
ror, and that the court should therefore have considered 
the case upon the evidence furnished by the purported bill 
of exceptions. A motion has been filed to vacate the order 
granting the rehearing and to adhere to the former opin- 
ion, on the grounds that the motion to quash was submitted 
to the court by agreement of parties at the same time that 
submission was made upon the merits, and that the former 
opinion as to the bill of exceptions is correct. No entry 
was made on the record showing that the motion to quash 
and the main case had been submitted together. It is now 
admitted by the state that, by agreement of both parties, 
the motion to quash was submitted at the same time as the 
main case and therefore was properly considered by the 
court. 

In view of the importance of the case, since the briefs 
which have been filed upon these motions fully reargue the 
question as to whether or not the so-called bill of excep- 
tions is properly authenticated and identified, we have 
again considered this question, and have again examined 
the purported bill of exceptions in the light of the argu- 
ments furnished by these briefs. The whole difficulty rests 
in the failure to properly identify a certain collection of 
papers marked “Volume 2, Bill of Exceptions.” The cer- 
tificate of the clerk of the district court to the volume of 
transcripts of the pleadings certifies that “the bill of ex- 
ceptions hereto attached is the original bill of exceptions,” 
ete. This certificate makes no mention of more than one 
volume of the bill of exceptions and implies the existence 
of but one volume. The certificate of the clerk of the dis- 
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trict court attached to the papers, marked “Volume 1, Bill 
of Exceptions,” is to the effect that “this is the original 
bill of exceptions filed in my office in the cause in said 
court, wherein the State of Nebraska is plaintiff and Wil- 
liam A. Paxton et al. are defendants,” impliedly suggesting 
the existence of but one volume. It is true that contained 
in volume 1 there is a stipulation by counsel, and a certifi- 
cate by the trial Judge and by the stenographer, that the 
bill of exceptions consists of two volumes. These certifi- 
cates, if volume 1 had been accompanied by a second vol- 
ume properly certified and identified by the clerk of the 
district court as being volume 2, would be sufficient to 
. Show that a second volume was in existence, and, perhaps, 
that a volume thus certified as volume 2 by the clerk of the 
district court was the identical volume referred to, even 
though the certificate to the first volume made by the clerk 
failed to disclose that the bill of exceptions consisted of 
two volumes. The difficulty in the present case, however, 
is that the papers marked “Volume 2” have no certificate 
whatever, either of the stenographer, the trial judge, or the 
clerk of the district court, showing that they form a part of 
the bill of exceptions in this case. 

It is argued by the attorney general that, by referring to 
the contents of the first volume, it will be seen that certain 
exhibits which appear in the second volume are mentioned 
therein, and that consequently from an examination of the 
exhibits it will be shown that they were a part of the testi- 
mony offered in the case, but this would require us to read 
the evidence contained in one volume for the purpose of de- 
termining from it whether or not the evidence contained 
in the other volume was in fact the evidence in the trial 
court. This, of course, would furnish no certain, fixed or 
proper ground of identification. Under the law the court. 
can consider only the certificates of the proper officers who 
are charged with the duty of preserving the record, for the 
purpose of determining whether or not any papers offered 
in this court are entitled to be considered as a part of the 
record in the case. The attorney general also contends that 
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there are certain marks and indorsements upon the outside 
of the volumes, presumably by the clerk of the district 
court or by the clerk of the supreme court, though there is 
nothing to show by whom made, and that we should con- 
sider these indorsements or markings as proof that “Vol- 
ume 2” is a part of the record in the case. What has been 
said disposes of this contention. Mere filing marks cannot 
take the place of a certificate required by the law, nor car 
unidentified indorsements do this. 

As pointed out in the former opinion, there is also a dis- 
crepancy between the title of the case certified to by the 
clerk of the district court in the transcript, and the title 
of the case certified in volume 1 of the bill of exceptions, 
and also the title indorsed upon the cover of the purported 
“Volume 2.” A complete exposition of the doctrines and 
rule of this court with reference to the authentication of 
bills of exceptions is to be found in the opinions of Justices 
BARNES and SEDGWICK in the case of Palmer v. Mizner, 2 
Neb. (Unof.) 903, and 70 Neb. 200. The cases in this court 
upon this subject are fully reviewed and the reasons for the 
rule set forth, and it is pointed out that, even though a bill 
of exceptions has been allowed and settled by the judge and 
has his signature attached thereto, showing such allow- 
ance, this would not be in compliance with the statute, and 
the bill could not be considered, unless further authenti- 
cated by the proper certificate made by the clerk of the dis- 
trict court. Volume 2, therefore, being utterly unauthenti- 
cated, cannot be considered, and, since it is apparent that 
volume 1 does not contain all the testimony, it cannot aid 
us in determining the question presented, and the former 
opinion of Commission DUFFIn is adhered to. 

In this connection it may not be improper to indicate the 
proper practice in cases of voluminous bills of exceptions. 
In such ease the certificate of the trial judge should show 

- that the bill of exceptions, consisting of a certain number 
of volumes, marked in a certain manner, contains all the 
testimony in the case, in the usual form. There should 
also be a certificate of the clerk of the district court certi- 
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fying that the bill of exceptions in the cause consists of a 
certain number of volumes, and a separate certificate 
should be attached to each volume, certifying that that vol- 
ume constitutes volume — of the original bill of exceptions 
in the cause, filed in his office, so that cach volume may be ° 
properly identified and authenticated as part of the record 
in the case, 
AFFIRMED. 


REUBEN A. MERRIMAN, APPELLEE, V. Marte L. MERRIMAN, 
APPELLANT. 


Fitep DeceMBER 6, 1905. No. 14,015. 


1. Statute of Frauds: Equiry: Girt or Lanps. Equity protects a parol 
gift of land equally with a parol gift to sell it, if accompanied 
by possession, and the donee, induced by the promise to give it, 
has made valuable improvements on the property, and this ap- 
plies to the gift of a life estate as well as the fee. 


2. Evidence examined, and held to show the gift of a life estate in 
land. 


APPEAL from the district court for Douglas county : WIL- 
Lis G. SEARS, JUDGE. Affirmed. 


John C. Wharton and Baird & Sons, for appellant. 
W. C. Lambert, contra. 


DUFFIE, C. 


This action was brought by Reuben Merriman, plaintiff 
and appellee, against his mother, Marie L. Merriman, the 
appellant, to quiet his title to lot 2, block 91, in the city of 
South Omaha. The circumstances surrounding the case 
are as follows: In October, 1890, the plaintiff resided in 
South Omaha. He was a married man and lived with his 
family in a poor quarter of the city, and in a poor tenement 
house. The evidence discloses that he had no property, ex- 
cept a few household goods; that his health was bad and on 


Vou.75] SEPTEMBER TERM, 1905. - 2293 


Merriman v. Merriman. 


account thereof he was unable to work more than about 
half the time. His mother resided in Illinois, was quite 
wealthy and about 70 years of age. Her other children 
were in good circumstances financially. In the fall of 1890 
she visited her son at South Omaha, as she states in her 
own testimony, “for the purpose of securing him a home 
during his life.’ She bought the lot in question, paying 
$1,100 therefor. This purchase was made through a firm 
of real estate agents in South Omaha, with whom Mrs. 
Merriman left $500 to pay for building a house on the 
premises. The house was completed sometime in Decem- 
- ber, and the plaintiff took immediate possession and has 
occupied the premises since that time. This house, which 
is referred to in the testimony as the “small house,” was 
placed upon the south 30 feet of the lot. In 1893 the plain- 
tiff arranged with a loan and building association in South 
Omaha to borrow $1,000 to be used in the erection of an- 
other house on the north side of the lot. He claims that his 
mother visited him again in 1893, previous to making this 
loan, that the matter was talked over between them, and 
that they both concluded that the rent of the larger house 
would pay off the loan within eight or ten years, and that 
he would then be secured in quite an income, derived from 
the rent, for his old age. Mrs. Merriman claims that her 
consent to making this loan was obtained through corre- 
spondence had with her by the plaintiff, and that she con- 
sented to mortgage the north half of the lot at her son’s 
urgent request; that it was agreed between them that he 
was to continue to live in the small house, devoting the rent 
received from the larger house, to be built with the pro- 
cecds of the loan, to the payment of the mortgage, taxes on 
the property, insurance, etc. It is also in evidence that a 
further loan of $400 was thereafter secured from the loan 
and building association, for which Mrs. Merriman exe- 
cuted a second mortgage on the north half of the lot. The 
plaintiff claims that this second loan was made for the pur- 
pose of completing the new house, while Mrs. Merriman 
asserts that her son secured her consent to the second loan 
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for the purpose of building the barn that is upon the prem- 
ises. Attached to the bill of exceptions is a letter from 
the plaintiff to his mother under date of January 24, 1893, 
in which he uses this language: “I will commence digging 
cellar tomorrow. Will put brick foundation under house. 
If it does not take the $1,000 to do the work, the balance 
will be paid back on the shares.” This supports the theory 
of Mrs. Merriman that, previous to making the first loan, 
the plans of the house had been sent her, together with an 
estimate of its cost which was not to exceed $1,000, and 
that she secured the money for building the barn as well 
- as the house. Some four years previous to bringing this 
action the plaintiff moved from the smaller into the larger 
house, and was occupying the same at the time of the trial. 
A short time before the action was commenced, Mrs. Mer- 
riman claims to have learned that $1,000 or more was.due 
the loan and building association upon the loans made, and 
she sent her son George from Illinois to South Omaha to 
see the plaintiff, and to arrange with him, if possible, to 
sell the north half of the lot and to pay off the balance due 
tothe loan and building association. This the plaintiff re- 
fused to do, and soon thereafter he commenced this action 
to require his mother to execute a deed conveying to him 
the fee title, claiming that she had made him a gift of the 
lot, which he had accepted and was entitled to from enter- 
ing into possession and making valuable improvements. 
The district court entered a decree giving the plaintiff a 
life estate in the premises, and requiring him to move from 
the large house, and to apply the rentals derived therefrom 
to the payment of the mortgages on the north half of the 
lot, and to the taxes and insurance. 

The only evidence in support of the plaintiff's contention 
that his mother intended to make him an absolute gift of 
this lot, aside from his own testimony, is that of one of the 
real estate agents who testified that, when asked to whom 
the deed to the lot should be made, Mrs. Merriman said 
that she would take the title in her own name for the pres- 
ent, but that the property would be Mr, Merriman’s after 
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awhile. We think that as against the positive evidence of 
Mrs. Merriman that she never agreed or intended to make 
an absolute gift of this property to her son, this is not suffi- 
cient to warrant a decree for plaintiff, and that the district 
court properly so found. 

It is insisted by appellant that the statute of frauds 
stands in the way of granting the plaintiff any relief, and 
that his petition should be disinissed. To this we cannot 
agree. In Dawson v. Meladdin, 22 Neb. 131, it is said: 
“Equity protects a parol gift of land equally with a parol 
agreement to sell it, if accompanied by possession, and the 
donee, induced by the promise to give it, las made valuable 
improvements on the property.” The court, in that case, 
adopted the rule of the supreme court of the United States 
announced in Neale v. Neale, 9 Wall. (U. 8S.) 1, and this 
rule has been since followed and applied. The evidence is 
quite plain and satisfactory that Mrs. Merriman intended 
to provide a home for her son during his life. Yer own 
evidence is conclusive upon that question. On her ex- 
amination she was asked: “Q. What arrangement did you 
make with him at the time you bought the lot and left the 
$500 for the small house to be built? A. That I bought for 
him a home, and he was to keep up the taxes and insur- 
ance. Q. And you let him live in it as a‘home? A. Yes 
sir; I intended always for him to haye it as a home. Q. 
State what, if anything, you ever said to him, that you 
would give that property or intended it for him to be his. 
A. I do not know that I can tell you—I do not know as I 
can. I always intended it for a home for him as long as 
he lived and paid the insurance and taxes. Q. After you 
came here you told him, did you, that you would go on and 
provide a home for him? A. He knew I was coming for 
that purpose. Q. Well, now, was it your understanding 
that that was to be his home during your lifetime or 
during his lifetime? A. His lifetime—his lifetime Q. 
Whether you died before him or not? A. Yes, sir.” 

The record shows that the plaintiff had inherited quite 


a fortune from his father’s estate; that he had run through 
18 
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it or lost it in some way, and at the time of this arrange- 
ment with his mother was in very poor circumstances. We 
are also led to believe from the testimony that his mother, 
knowing of his peor success in a financial way, did not 
intend to give him absolute title to this property, but did 
intend to give him a life estate therein that he might have 
a home for himself and family, not during her own life, 
but, as she herself testified, during his life, and the evidence 
is satisfactory that he took possession and has made such 
improvements with his own means, as his condition would 
warrant. We are satisfied that the decree of the district 
court is the only one which is warranted by the evidence, 
and we recommend its affirmance. 


ALBERT and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 


AFFIRMED. 


SAMUEL N. Powers y. STaTe or NEBRASKA, 
Fitep DeceMBeErR 6, 1905. No. 14,182. 


1. Misconduct of the county attorney in the argument of a case will 
work a reversal, where it is reasonably’apparent that such mis- 
conduct worked prejudice to the defendant. 


2. Criminal Law: EVIDENCE oF ADMISSIONS: Error. A witness was 
‘present and heard statements made by the defendant, which 
‘the state offered as admissions of guilt. These admissions the 
court refused to allow in evidence, for the reason that they 
appeared to be made while under fear of bodily harm. The . 
witness referred to testified at the preliminary hearing, and 
there stated the admission of the defendant as he understood 
and remembered it. In a private conversation between the de- 
fendant and the witness previous to the trial in the district 
court, the defendant disputed the correctness of the testimony 
of the witness given at the preliminary examination and claimed 
that he had meorrectly quoted his language. The witness replied 
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that his claimed admission was in the language given by him 
at the preliminary hearing, at the same time repeating it. This 
conversation was admitted in evidence by the court as tending 
to show an admission of guilt on the part of the defendant. 
Held error. 


3. Adultery: TRIAL: Misconpucr or CounseL. The defendant was on 
trial for adultery, charged to have been committed with a mar- 
ried. woman, who was called by the state as a witness. When 
interrogated regarding her relations with the defendant, she 
claimed her privilege and refused to testify. The county at- 
torney, in his argument to the jury, commented upon her con- 
duct in this respect, asserting that it was proof of her guilt. 
Held, under the circumstances of the case, that this constituted 
prejudicial error. 


It is error for the judge to absent himself from 
the court room, out of the sight and hearing of the parties, 
during the argument of a case, unless by consent and agreement 
of the parties interested, which may work a reversal of the judg- 
ment rendered in the action. 


Error to the district court for Hamilton county: Bun- 
JAMIN I*. Goon, JUDGE. Reversed. 


Stark & Grosvenor, for plaintiff in error. 


Norris Brown, Attorney General, William T. Thompson 
and M. F. Stanley, contra. 


Dorris, C. 


An information was filed against the plaintiff in error 
charging him with adultery with one Maud Cattron, the 
wife of William Cattron, who was the complaining witness 
in this case. On the trial Maud Cattron was called as a 
witness by the state. Being examined by the county at- 
torney, she stated that she was the wife of William Cat- 
tron, the complaining witness, and had been acquainted 
with the defendant for about seven years. She further tes. 
tified that she had seen the defendant on the 18th of May, 
1904, both at her own house and at her husband’s livery 
barn. She was then asked to state to the jury what took 
place between Mr. Powers and herself on or about the 18th 
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of May, 1904, and replied that she did not care to answer, 
and claimed her privilege not to testify. Fler claim of priv- 
ilege was sustained by the court, and she was dismissed 
from the stand. In his argument to the jury the county 
attorney called attention to the refusal of Mrs. Cattron to 
testify, in the following language: “I call your attention to 
the witness that comes on the witness stand and hides be- 
hind her constitutional privilege and exemptions. You 
would be justified as taking that as a confession of her 
guilt.” Exceptions were immediately taken to this line of 
argument by the attorneys for defendant, but the presiding 
judge being absent in his private room preparing his in- 
structions to the jury, no immediate ruling of the court 
could be had until the reporter informed the judge that 
objection was being taken to the line of argument pursued 
by the county attorney, whereupon he immediately re- 
turned to the bench, when that part of the argument ob- 
jected to was stated in his presence by counsel for the de 
fendant, and the court thereupon stated to the county 
attorney that he should desist from pursuing that line of 
argument, and he orally charged the jury that they should 
pay no attention to the fact that the witness, Maud Cat- 
* tron, had claimed her constitutional and statutory right to 
refuse to testify, or the reference to such fact made by the 
county attorney, and that such failure on her part to tes- 
tify should not be taken against the defendant. 

The facts above stated are shown by an affidavit filed by 
the defendant in support of his motion for a new trial, as 
well also as a record entry made and certified by the trial 
judge and attached to the bill of exceptions. The defend- 
ant’s affidavit is not included in the bill of exceptions, and 
it is objected that this court cannot consider it, or the facts 
therein recited, for that reason. This is undoubtedly the 
general rule, but the record in this case contains the cer- 
tificate of the trial judge referring to and identifying the 
defendant’s affidavit, and clearly, as we think, makes it as 
much a part of the record in the case as his own statement. 
In his certificate the trial judge docs not recite the facts 
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stated in the affidavit, but refers this court to the affidavit 
itself for the facts set forth, and we think it would be a 
grave injustice to the defendant to ignore, upon technical 
grounds, an affidavit called to our attention by the trial 
judge. What inference, if any, might the jury draw from 
the refusal of Mrs. Cattron to testify relating to her rela- 
tions with the defendant? If the jury were warranted in 
drawing the inference that she was guilty of adultery with 
the defendant, that, of course, would go to establish his 
guilt, and counsel for the state might properly refer in 
argument to any circumstances surrounding the case from 
which the jury might infer the guilt of the party on trial. 
This is one view of the case. Another, and we think a bet- 
ter, view is that the refusal of a witness to testify, because 
such testimony might be used in a criminal prosecution 
against him or because it would subject him to humiliation 
and disgrace, is not a fact or circumstance which may be 
considered as tending to prove the guilt of the defendant on 
trial. The law is plain that a witness need not give testi- 
mony which would tend in any degree to prove him guilty 
of a criminal offense or which would subject him to humili- 
ation and disgrace. The exercise of this privilege on his 
part cannot, we think, in any legitimate degree be consid- 
.ered as tending to prove the guilt of the party on trial. Let 
us see what the result of any other rule would be? Two 
- parties, man and wife, seek to establish the charge of adul- 
tery with the wife against another. The wife is put upon 
the stand to prove the charge. She is told of the privilege 
which the law extends to her of refusing to testify. She 
claims that privilege, knowing well that she could not 
truthfully testify to the guilt of the defendant. Can it be 
said that the law would sanction in this way the conviction 
of a man, not upon statements of fact testified to by a wit- 
ness, but upon the refusal of the witness to state any facts? 
The law will not be so unjust as to impute guilt to one upon 
trial because a witness called by the state refuses to give 
evidence upon a question which might or might not be used 
against him. We think that no inference against the inno- 
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cence of the defendant could be drawn, or should be al- 
lowed, from the refusal of Mrs. Cattron to testify upon the 
question of the relations existing between them. This be- 
ing the case, that circumstance should not have been re- 
ferred to by the county attorney in his argument; and the 
only question remaining is, did the admonition of the judge 
and his instructions to the jury to disregard the argument, 
and not to allow the refusal of Mrs. Cattron to testify to 
influence them against the defendant, cure the error? The 
general rule appears to be that, unless the appellate court 
is satisfied that prejudice to the defendant resulted from 
misconduct of counsel in the argument of the case, it does 
not constitute reversible error. See extended note to Peo- 
ple v. Fielding, 158 N. Y. 542, 46 L. R. A. 641. 

In the present case the testimony tending to show the 
guilt of the defendant is not of a satisfactory character. 
The husband of Mrs. Cattron, it is true, testifies that on the 
night of the 18th of May, 1904, he was aroused from his 
sleep about 11 o’clock, and went to the rear of his house 
and looked out through a glass door in the kitchen, and saw 
the defendant and his wife in the act of sexual intercourse. 
He immediately returned and went back to bed. He said 
nothing of it to anyone. He made no complaint. There 
were trees and shrubbery in his back yard. There were no 
lights nearer than about 60 feet from where he claims to 
have seen the parties. The jury might well have doubted- 
his ability to recognize them, and doubted his unusual and 
unnatural conduct if he did—conduct that cannot be un- 
derstood or explained in the ordinary man. A week or ten 
days after this, Cattron and the defendant had some trou- 
ble in Cattron’s livery barn growing out of the claimed in- 
timacy between the defendant and Mrs. Cattron. Two wit- 
nesses were called by the state to prove admissions made by 
the defendant during and shortly after that trouble, but 
the court ruled out these admissions, upon the ground that 
serious threats had been made against the defendant and 
that his statements were made under such circumstances as 
to annul their force as evidence. Two of these witnesses 
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testified upon the preliminary hearing, giving the defend- 
ant’s admissions as they understood them on that trial. 
Shortly before his trial in the district court the defendant 
had a conversation with these witnesses relating to their 
testimony on his preliminary examination, in which he 
claimed that they were mistaken in the statements made 
by him, and in which they asserted that they were not mis- 
taken, that their testimony to the effect that he had admit- 
ted being sexually intimate with Mrs. Cattron was true. 
The court allowed these later conversations to be given to 
the jury. If, as held by the trial court, the defendant’s 
statements relating to his intimacy with Mrs. Cattron, 
made on the 25th of May, 1904, were made under such cir- 
cumstances of apparent peril and bodily danger as to make 
them inadmissible, it is quite evident that declarations of 
the witnesses made to the defendant at a later date, to the 
effect that he did make such admissions, ought not to be 
used against him. But a more serious objection than this 
exists. This admission, claimed to have been made by the 
defendant, was not testified under oath by the witnesses. 
They testified only that, in a talk they had with the de- 
fendant at a time when they were not under oath, they told 
him he admitted that he had been criminally intimate with 
the woman. This is not sworn testimony and cannot be 
used to support a verdict. The testimony of the husband 
and of these two witnesses in this later conversation, to 
which we have referred, is the only evidence of guilt upon 
which the verdict rests, and we incline to the belief that the 
jury must have been largely influenced by their attention 
being called to the refusal of Mrs. Cattron to testify, and 
the argument of the county attorney based thereon that 
this should be taken as a confession of her guilt. 

We think also that this case comes within the rule 
adopted in Palin v. State, 38 Neb. 862. In that case, as in 
this, the trial judge was absent from the court room when 
the statements objected to took place, but immediately re- 
turned to the bench and admonished the attorney to keep 
within the record, and the attorney himself stated to the 
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jury that, if he was mistaken, he desired that they should 
pay no attention to his statements. Under these facts it 
was said : 

“Considerable latitude should always be allowed counsel ” 
in the discussion of facts before the jury; but an attorney, 
and especially a prosecutor in a criminal trial, has no right 
in arguing a case to state as a fact any matter not borne 
out by the testimony. The argument in this case was 
clearly beyond legitimate bounds and: was highly prejudi- 
cial to the accused. The trial judge likewise erred in per- 
mitting the argument to be made while he was absent from 
the court room.” 

It often occurs that the trial judge, ‘i consent of the par- 
ties, retires to his private room during argument of coun- 
sel to prepare his instructions. In such case it would un- 
doubtedly be held that the parties have waived his 
presence, and that his absence from.the court room during 
the argument, under such circumstances, would not be re- 
versible error; but we think the better rule, especially in 
criminal cases, is for the judge to be present during the 
whole trial, and that, if he absents hiniself without the con- 
sent of the defendant on trial, it is error which may call 
for a reversal of the case. 

Upon these grounds, we base our decision that the judg- 
ment should be reversed and the cause remanded for an- 
other trial. 


ALBERT and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for another trial. 

REVERSED. 
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_ Crry or CENTRAL CITY v. JOAN MARQUIS ET AL. 
Fnxep Decemger 6, 1905. No. 13,882. 


1. Repeals by implication are not favored, and, where two acts are 
simply repugnant, they should be so construed, if possible, that 
the latter may not operate as a repeal of the former. 


2. Bridge Repairs: Statutes: Reprar. Sections 102a@ and 1020, chap- 
ter 78, Compiled Statutes 1903, being chapter 72, laws 1887, do 
not operate as a repeal of that portion of section 77, article I, 
chapter 14, Compiled Statutes 1903, pertaining to the liability 
of counties, cities and villages for the construction and repair 
of bridges. 


3. The term “bridges,’? in said section 77, does not include the ap- 
proaches thereto. 


4. Evidence examined, and held sufficient to sustain a finding of con- 
structive notice of the defective condition of a bridge. 


5. Instruction: Notice. In an action to recover for personal injuries 
resulting from the defective condition of a bridge, it is not 
error to instruct the jury that actual notice to the municipality 
is mot necessary, where “the defects are of such a nature or 
have existed for such a length of time that they might by the 
exercise of ordinary diligence have been discovered and re- 
paired.” 


6. Bridges: Presumption. <A party attempting to cross a bridge which 
is a part of a highway in the absence of notice to the contrary, 
or facts sufficient to put him on inquiry, has a right to assume 
that it is reasonably safe for the accommodation of the public 
at large in the various occupations pursued in the locality where 
the bridge is situated. 


7. An expert witness will not be permitted to usurp the functions 
of the jury. 


Error to the district court for Merrick county: JAMES 
G. ReebrER, JuvcE. Affirmed. 


W. T. Thompson, for plaintiff in error. 


George W. Ayres, Patterson & Patterson and John CO. 
Martin, contra. 
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This action was brought against Merrick county and the 
city of Central City, a city of the second class of said 
county, to recover for personal injuries sustained by the 
plaintiff by falling through a bridge within the city, across 
a stream which crosses a section line road extending 
through said city. The pleadings and the evidence show 
that, while the plaintiff was attempting to cross the bridge 
with a traction engine and water tank, the stringers of the 
bridge broke, and he, with the engine, was precipitated to 
the ground, whereby he sustained serious bodily injuries. 
It is alleged in the petition, in effect, that the injuries sus- 
tained by the plaintiff were the proximate result of the 
negligent construction of the ‘bridge, and the negligent 
omission of the defendants to keep and maintain the same 
in a reasonably safe condition. Ags to the county, the case 
went off on a general demurrer. As to the city, there was 
a trial to a jury which resulted in a verdict and judgment 
for the plaintiff. The city brings error. 

One of the questions presented by the record is, which of 
the two defendants is charged with the duty of making and 
keeping the bridge in question reasonably safe for public 
travel. The county is under township organization, and 
‘the plaintiff contends that the bridge is less than 60 feet in 
length, and that the duty of making and keeping it in re- 
pair devolves upon the city by virtue of section 77, Article 
I, chapter 14, Compiled Statutes, 1903 (Ann. St. 8756), 
which, so far as is material at present, is as follows: 

“The city council or board of trustees shall have the care, 
supervision, and control of all public highways, bridges, 
streets, alleys, public squares and commons within the city 
or village, and shall cause the same to be kept open and in 
repair, and free from nuisances. * * * All public 
bridges exceeding sixty feet in length, over any stream, 
crossing a state or county highway, shall be constructed 
and kept in repair by the county: Provided, that when any 
city or village has constructed a bridge over sixty feet span, 
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on any county or state highway within their corporate lim- 
its, and have incurred a debt for the same, then the treas- 
urer of the county in which said bridge is located shall pay 
to the treasurer of said city or village seventy-five per cent. 
of all bridge taxes collected in said city or village until said 
debt is fully paid and interest upon the same.” 

On the other hand, the city contends that the section 
quoted, so far as it relates to the duty of cities and villages 
with respect to bridges, was impliedly repealed by chapter 
72, laws 1887, entitled “An act to provide for the building, 
maintaining and repairing certain bridges in counties un- 
der township organization,” and which now constitutes 
sections 102a and-102b, chapter 78, Compiled Statutes, 
1903 (Ann. St. 6130, 6181). The following is the act in 
full: . : 

“Section 102a. That in counties under township organi- 
zation the expense of building, maintaining and repairing 
bridges on public roads over streams shall be borne ex- 
clusively by the counties within which such bridges are lo- 
cated. 

“Section 102b. The county board of every such county 
shall build, maintain and repair every such bridge, and 
make prompt and adequate provision for the payment of 
the expense thereof.” 

The history of this act is a matter of common knowl- 
edge. It will be observed that it relates exclusively to 
counties under township organization. _ Before its enact- 
ment, subject to the provision of section 77, supra, counties 
not under township organization were charged with the 
duty in question, while in counties under township organi- 
zation such duty devolved exclusively upon the townships. 
Whitcomb v. Reed, 24 Neb. 50. It was felt that the law, as 
it then stood, imposed too great a burden on the townships, 
and it was to relieve them of this burden, and to place the 
two classes of counties on equal terms with respect to 
bridges over streams, that the act of 1887 was enacted. As 
it relates only to counties under township organization, to 
give it the effect claimed for it by the city would relieve 
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cities and villages in such county of the duty of construct- 
ing and maintaining bridges over streams, but would leave 
that duty still resting upon cities and villages in other 
counties. It seems unlikely that the legislature intended 
thus to discriminate in favor of the cities and villages of 
one class of counties and against those of another. Be- 
sides, repeal by implication is not favored. Dawson 
County v. Clark, 58 Neb. 756; Albert v. Twohig, 35 Neb. 
563. When two acts are simply repugnant they should, if 
possible, be so construed that the latter may not operate 
as a repeal of the former by implication. People v. Wes- 
ton, 3 Neb. 312. The act of 1887 is complete in itself. 
There is nothing in it to indicate that it was intended to 
repeal any portion of section 77. It refers exclusively to 
“pridges on public roads over streams.” In Nebraska 
Telephone Co. v. Western Independent L. D. T. Co., 68 Neb. 
772, it was held that the term public roads in a statute 
giving telegraph and telephone companies a right of way 
along the public roads, does not include the streets and 
alleys of an incorporated city or village. In the same 
opinion the following language was approved by the 
court: “\Whatever may be the usage in other jurisdictions, 
we think it safe to say that in this state the term ‘public 
roads’ is commonly understood and recognized to apply 
exclusively to rural highways.” From the language of 
the act itself, its obvious purpose and history, and the 
fact that for 18 years section 77 has stood unchallenged 
as a part of the law of the state, and has been so recog- 
nized and acted upon, notwithstanding the act of 1887, 
we are satisfied that the word “roads,” in the act of 1887, 
should be taken in the sense in which it is commonly 
used-and understood, namely, as including only rural 
highways, and not that portion of a highway lying within 
the limits of a city or village. 

But the city insists that the bridge is over 60 feet in 
length, and consequently, even under section 77, the duty 
in question belongs to the county. It is not claimed that 
structure itself exceeds 60 feet in length, but the city 
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conténds that the term bridge includes the approaches, 
and that the bridge in question, including the approaches, 
is more than 60 feet long. Whether the approaches are 
included within the term bridge depends upon the con- 
text, and the circumstances under which the term is 
used. Nims v. Boone County, 66 Ta. 272; Phillips v. 
Town of East Haven, 44 Conn. 25; City of New Haven 
v. New York & N. H. BR. Co., 39 Conn. 128; New Haven 
and Fairfield Counties v. Milford, 64 Conn. 568, Com- 
monucalth of Kentucky v. Louisville Bridge Co., 42 Fed. 
241. By the section in question, bridges were divided 
into two classes, one of which was to be constructed 
and maintained by counties, the other by cities and vil- 
lages; those over 60 feet in length falling within the 
former, and those 60 feet or under within the latter. 
It is fair to presume that the legislature did not over- 
look the importance of adopting a rule of classification 
whereby the class to which a given bridge belongs, and 
the liability for its construction and maintenance, could 
be readily ascertained and definitely determined. If by 
the term “bridge” was meant merely the bridge proper, 
the length would afford a reasonably certain and readily 
applied test; but, if was meant the bridge proper and 
the approaches, it is doubtful if two minds would ever 
agree on the exact length of the bridge, and, in many 
cases, whether the duty of maintaining it devolves upon 
the county or whether upon the city or village would be- 
come a fruitful source of contention. Again, in cities 
and villages, the approaches to bridges generally come 
under regulations relating to sidewalks, paving, curbing, 
and other matters of a purely local nature. It does not 
seem likely that the legislature intended to transfer the su- 
pervision of these matters to the county. What seems to 
us stronger reasons for holding that it was not intended 
to include the approaches within the term bridge are to 
be found in the language of the section itself. In that 
portion which classifies the bridges, the term is used 
without qualification, In that portion which provides 
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for the relief of cities and villages for expenses thereto- 
fore incurred in the construction of bridges over 60 feet 
- in length, and for which they were then indebted, the 
test is “over 60 fect span.” It seenis to us from a study 
of the entire section that the legislature clearly intended 
that the liability of municipalities for the construction 
and repair of bridges should be determined by the same 
test as their right to relief for expenses incurred for 
bridges already constructed, namely, the length of the 
bridge proper or span. Another thing that inclines us to 
this view is that in ordinary speech the term “bridge” is 
seldom used or understood to include the approaches, 
which, frequently, are hardly distinguishable from the 
highway leading to the structure. 

It is insisted that the verdict is not sustained by suffi- 
cient evidence. A considerable portion of the argument 
on this point is disposed of by what has already been said. 
But there remains the question of the sufficiency of the 
evidence to sustain a finding that the defendant had no- 
tice, either actual or constructive, of the defects in the 
bridge. The defendant contends that the defects relied 
upon were latent and not discoverable from ordinary tests 
and examination, and, for that réason, the failure to dis- 
cover such defects was not negligence, and their existence 
for whatsoever time will not support a finding of con- 
structive notice. There is no evidence of actual notice, 
save so far as the location of the bridge, and the time the 
defects had existed and their nature, taken in connection 
with the defendant’s duty in the premises, may be re- 
garded as circumstantial evidence tending to show actual 
notice. But it is the contention of the plaintiff that the 
stringers supporting the planking of the bridge had been 
weakened by decay, and that two of them had been cracked 
about one-third of their width, some six years before the 
accident. As to the decay of the stringers, fragments of 
them were introduced in evidence, and these fragments 
certainly bear out the theory that they had been seriously 
weakened by lapse of time and natural decay. That they 
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had been cracked as claimed, and that the cracks in the 
stringers had been noticed by casual observers, in one 
instance some years before the accident, is conclusively 
established by the evidence. In the face of these facts, we 
do not think it can be fairly said that a finding of con- 
structive notice is not sustained by sufficient evidence. 

At the request of the plaintiff, the court gave the follow- 
ing instruction: “The jury are instructed that it is not 
necessary that a city, whose duty it is to keep and maintain 
a bridge in repair, have actual notice of defects, if such 
defects are of such a nature or have existed for such 
length of time that they. might, by the exercise of ordinary 
diligence, have been discovered and repaired. In such 
case notice may be presumed.” One criticism of this in- 
struction is that it allows no interval between the dis- 
covery of the defects and the accident, in which to make 
repairs. The answer to this is that by this paragraph 
the court did not undertake to instruct the jury further 
than as to what facts and circumstances would warrant 
a presumption of notice. Besides the language, “that 
they might, by the exercise of ordinary diligence, have 
been discovered and repaired,” implies that the defendant 
was allowed a reasonable time after discovering the de- 
fects to repair them. Another criticism of this instruc- 
tion is based on the clause, “if such defects are of such 
a nature or have existed,” etc. The defendant contends 
that the two members of this clause should have been con- 
nected by “and” instead of “or.” This criticism, we think, 
is without substantial merit. Under this instruction, no 
matter what the nature of the defects, nor what length 
of time they had existed, the city was required to exercise 
only reasonable diligence. That being true, they were 
not required to discover latent defects, nor such as had 
existed for so short a period that, in the exercise of ordi- 
nary diligence, they could not have been discovered. But 
whether they existed for a long or short period, or what- 
ever their nature, there can be no doubt, under the uni- 
form holdings of the courts with respect to constructive 
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notice in cases of this kind, that if, by the exercise of 
ordinary diligence, the defendant could have discovered 
and repaired the defects before the accident occurred, 
the city is chargeable with such notice. The instruction 
certainly goes no further than that. Complaint is made 
of other instructions given by the court, but all com- 
plaints on that ground are disposed of, we think, by what 
has been said on the question of the liability of the defend- 
ant to maintain the bridge, and it is not necessary to go. 
over the ground a second time. 

It is also insisted that the court erred in refusing to 
give certain instructions tendered by the defendant. 
Some of these are eliminated by what has already been 
said, while others cover substantially the same ground as 
that covered by instructions given, consequently, the re- 
fusal to give them was not error. As to the remainder, 
no assignment of error in the petition is predicated on 
their rejection, hence the rulings in that behalf are not 
reviewable. 

Contributory negligence was one of the defenses relied 
upon. To establish this defense an expert witness was 
produced, and, after objections to several hypothetical 
questions had been sustained, the defendant offered to 
prove by the witness, among other things, “that to pass 
over a bridge, whose framework is about from 45 to 48 
feet in length, by steam, without planking the same, with 
a traction engine, with a tender attached to said engine, 
and water tank, containing about 200 pounds of coal and 
about 6 barrels of water, with two men on said engine at 
the time, was not an ordinarily safe method of passing 
over said bridge, and that extra precautions were neces- 
sary to be taken in the way of planking such bridge or 
bridges, and in propelling the engine across the same by 
means of pulleys or other force than steam applied to 
said engine.” An objection to this offer was sustained 
and we think properly. The evidence shows conclusively 
that the use of traction engines on the highways in that 
locality had been common for some years, Therefore the 
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use of the bridge in moving such engines was one which 
might have been fairly anticipated by the defendant and 
for which it was bound to provide. Anderson v. City of 
St. Cloud, 79 Minn. 88. This case is cited with approval 
in Seyfer v. Otoe County, 66 Neb. 566. That being true, 
unless the plaintiff had knowledge of the unsafe condi- 
tion of the bridge, he had a right to assume that the de- 
fendant had discharged its duty, and that the bridge was 
safe for the “accommodation of the public at large in the 
various occupations, which from time to time may be 
pursued in the locality where it is situated,” and was not 
charged with the duty of “planking” it. Besides, one of 
the questions for the jury was whether the plaintiff was 
making an unusual or extraordinary use of the bridge at 
the time of the accident. Seyfer v. Otoe County, supra. 
Had the evidence been received, the expert would have 
passed on that question. That an expert witness will not 
be permitted to usurp the functions of the jury is elemen- 
tary. 2 Jones, Evidence, sec. 374. 

We discover no error in this record, and we recommend 
that the judgment be affirmed. 


DUFFIE and JACKSON, CC., concur. 


By the Court : For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


WILLIAM C. FRAHM, APPELLANT, V. N. B. METCALF ET AL., 
APPELLEES, 


Firep December 6, 1905. No. 13,994 


1. Vendor and Purchaser: Orrer: AccerTaNce. In order to conclude 
a binding contract by the acceptance of an offer, the offer must 
be accepted substantially as made. 

9. Statute of Frauds. The authority of an agent for the sale of real 
estate, if not in writing, is void under the statute of frauds, 
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3. Principal and Agent: Writren Aurnority: Noricze. Where the 
act of an agent is one which requires authority in writing, those 
dealing with him are charged with notice of that fact and of 

. any limitation or restriction on the authority of the agent con- 
tained in such written authority, and a contract beyond the scope 
‘of such authority, as thus limited or restricted, is not bindng on 
the principal. 


4, Statute of Frauds: Memoranpum. A writing that neither names 
the parties to a contract nor describes them in such a way that 
they may be identified is not sufficient as a note or memorandum 
under the statute of frauds. 


APPEAL from the district court for Webster county: Ep 
L. ADAMS, JUDGE. Affirmed. 


A. M. Walters and F. A. Sweezy, for appellant. 
A. D. Ranney and Tibbets Bros. & Morey, contra. 


ALBERT, C. 


This is a suit for specific performance of a contract for 
the sale of real estate. The land which is the subject of 
the action lies within a certain quarter section in Webster 
county. A railroad running north and south divides the 
east half of the quarter into two nearly equal parts. The 
defendant Metcalf owned the west half of the quarter-and 
all that portion of the east half lying west of the railroad. 
The alleged sale was not made by Metcalf personally, but 
by one claiming to act as his duly authorized agent. The 
only evidence in the record of the authority of the agent 
to act in the premises is in the following letter, which he 
received from Metcalf: “Enid, Ok., 8-29, 1903. A. M. 
Walters. J received your letter in regard to selling my 
place. I will sell all of the place for 4,700, or the south 
40 separate. Will sell on easy terms. Simpson wrote me 
about a month ago. JI told him he could list it if he 
wanted to for 6 months, but have not heard from him. I 
don’t know what he has done. If he has listed it or not 
you may see if you can sell either all together or the 40 
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on the south, 4,700 for all or $900 for the south 40, to be 
taken if sold subject to the contract of J. Stabenow. 
Please let me know if you list it.” 

On receipt of this letter the agent Walters notified 
Metcalf that he would list the land, and within a day or 
two thereafter entered into an oral contract with the 
plaintiff for the sale to the latter of a strip of land con- 
taining 40 acres extending from Metcalf’s west line and 
along his south line to the railroad for $900, “rent corn 
to go with the land.” Plaintiff paid the agent $25 ear- 
nest money. Thereupon the agent sent the following tele- 
gram to Metcalf: “OL. B. Metcalf, Enid, Okl. Sold south 
40, $900 cash. Rent corn goes with land. Wire approval. 
A. M. Walters.” There appears to have been some delay 
in the transmission of the telegram, and upon its receipt 
Metcalf wrote his agent as follows: “Enid, 9-6, 19038. A. 
M. Walters. I received your message, also your letter, 
but got R. A. Simpson message first. R. A. Simpson sold 
the south 40. The other part of the farm is for sale.. Will 
set a price if any one wants it. N. B. Metcalf. Will give 
plenty of time at the rate of 6 per cent. Long time. 
Message was put in post office. They did not know where 
I was.” : 

Three days thereafter he wrote the following letter to 
his agent: “Inid, Ok., 9-9, 19038. Mr. A. M. Walters. 
Your letter and telegram received in regard to selling the 
south 40. I received word from R. A. Simpson before I 
got word from you that he had sold the south 40. I wired 
him all O. K. If I had of got word from you first you would 
have got to handle the land but you could not make a deal 
the way you had, you had no right to sell the crop with 
the land. The crop was not for sale; also you was selling 
some of the land that don’t belong to that 40. I should 
of objected to both deals. I give you only south 40 for 
sale for $900. N. B. Metcalf.” 

Metcalf repudiated the sale made by the agent Walters, 
and the purchaser brings this suit. The defendant Tow- 
bridge claims as Metcalf’s vendee. The district court dis- 
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missed the bill for want of equity and the plaintiff ap- 
peals. 

The plaintiffs theory is clearly shown by the following, 
taken from his brief: “These two letters (referring to 
the last two), together with the first letter and telegram, 
constitute the sale. * * * The question is not whether 
Walters made a sale of the land as agent of Metcalf, but 
was there a contract of sale consummated and completed 
between Metcalf and Frahin. No doubt Walters had au- 
thority to offer the land for sale on the terms proposed 
and contained in Metealf’s letter first written to him, a 
copy of which is set out in the petition. And when Frahm 
accepted the offer Walters did not undertake to bind 
Metcalf by making and executing a written contract with 
Frahm as the agent of Metcalf, but for and on behalf of 
Frahm transmitted the telegram, a copy of which is set 
out in the petition.” There is at least one fatal objection 
to this theory, and that is, assuming that the first letter 
was an offer, which, upon its acceptance by the plaintiff, 
would become a binding contract, there is absolutcly noth- 
ing in the record to show that it was accepted as made. It 
is expressly stated in the alleged offer that the land is to 
be sold “subject to the contract of J. Stabenow.” There 
is nothing in the evidence to explain what Stabenow’s con- 
tract was, but we infer from the argument that Stabenow 
was a tenant in possession under a lease for a term of 
years, a share of the crop going to Metcalf as rent for the 
land. We also infer that Metcalf had sold his share of the 
crop, then standing on the land, to the tenant. But what- 
ever may have been the nature of Stabenow’s contract, the 
land was to be sold subject to it. Such was the offer, 
and it is elementary that an offer is not binding unless 
accepted substantially as made From the evidence it 
would appear that the plaintiff agreed to take the land 
at $900, “rent corn to go with the land.” That was not 
an acceptance of the offer as made, because it ignores 
Stabenow’s contract, unless the clause, “rent corn to go 
with the land,’ is a reference to the contract. But the 
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evidence is silent on that point, and offers no explanation 
of what was meant by rent corn. If our inferences from 
the argument hereinbefore referred to are correct, then 
by the terms of the letter, which the plaintiff claims was 
an offer, the rent corn was not to pass with the title, and 
the alleged acceptance was a flat rejection of this part 
of the offer, because it states that it does thus pass. It 
is quite clear to us that the offer, if it be regarded as an 
offer, was not accepted as made, and the plaintifi’s theory 
fails. 

In fact, we can discover no ground that would serve as 
a foundation for a decree for specific performance in this 
case. If we say that the sale was made by an agent, then 
the first letter set out is the only evidence in the record of 
his authority. That the acts of an agent are binding on his 
principal, only when within the scope of his authority, 
actual or ostensible, is elementary. There is no claim, and 
can be no claim, in this case that the ostensible authority 
of the agent was greater than that conferred by the letter 
just referred to. The authority of an agent for the sale 
of land is void under the statute of frauds unless in writ- 
ing. O’Shea v. Rice, 49 Neb. 893. Where the act is one 
which requires an agent’s authority to be in writing, the 
party dealing with him must take notice of that fact, and 
is bound by any limitation or restriction contained in the 
written authority. Mechem, Agency, sec. 278. Here the 
statement in the letter that the sale was to be subject to 
Stabenow’s contract was a limitation on the authority of 
the agent. As the law required his authority to be in writ- 
ing, the plaintiff is charged with notice of that fact, and 
when he entered into a contract with him for the purchase 
of the land, without any reservation as to Stabenow’s con- 
tract, he knowingly contracted beyond the scope of the 
agent’s authority, and the contract is not binding on the 
principal. 

Even had the agent authority to make the contract, it 
was void under the statute of frauds, because no note or 
memorandum thereof was made and signed by Metcalf. 
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The claim appears to have been put forward in the district 
court that the telegram from the agent to Metcalf amounts 
to such note or memorandum, but that claim is unfounded. 
While the law does not require technical exactness and pre- 
cision in such cases, there are some things which it does 
require. One of these is that the note or memorandum 
should show “the parties to the contract, cither by naming 
them or so describing them that they may be identified.” 
29 Am. & Eng. Ency. Law (2d ed.), p. 864, sec. 6. This 
rule is recognized in Barton v. Patrick, 20 Neb. 654; Gar- 
dels v. Kloke, 36 Neb. 493. The telegram utterly fails 
either to name or describe the purchaser. It is insufficient 
in other respects, which we pass without notice. 

We are of the opinion, therefore, that in any view of the 
case the plaintiff is not entitled to a decree for specific per- 
formance, and we therefore recommend that the decree of 
the district court be affirmed. 


DUFFIE and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 
AFFIRMED. 


Henry M. Kipprr v. HarripT MAYNARD BT AL. 
Fitrep Decemner 6, 1905. No. 14,010. 


A ‘new trial will not be granted merely to allow a party to offer 
newly discovered evidence on an issue already established in his 
favor, or on an immaterial issue. 


Error to the district court for Dodge county: Conrap 
HOLLENBECK, JUDGE. Affirmed. 


Henry M. Kidder and Charles H. Abbott, for plaintiff in 
error. ; 


F. W. Button, contra. 
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ALBurt, C. 


The plaintiff, an attorney at law, brought this suit to 
recover the reasonable value of services rendered, as he 
claims, at the instance and request of the defendants, in 
and about the revivor and collection of a judgment in 
another state. Wis claim includes the reasonable value of 
the services of a foreign attorney, whom he claims to haye 
employed, with the defendant’s knowledge and consent to 
assist in the matter. The defense to the claim is based on 
the theory that the defendants themselves employed the 
foreign attorney; that he performed all the services and 
had been paid in full by the defendants; that they had 
never employed the plaintiff, nor had he ever rendered 
any services in the matter. The plaintiff proved the rea- 
sonable value of his services, but offered no evidence of 
the reasonable value of the services of the foreign attor- 
ney. It is conclusively established, however, that the for- 
eign attorney made a charge of $40 for his services and 
disbursements, and that the defendants had paid him in 
full. The court instructed the jury to the effect that, if 
they found that the plaintiff had been employed in the 
matter by the defendants, they should allow him the rea- 
sonable value of his services, and that, if they found that 
the plaintiff had employed the foreign attorney, with the 
knowledge and consent of the defendants, they should 
allow the plaintiff the reasonable value of the services of 
the foreign attorney, less whatever amount the defend- 
ants had paid the foreign attorney. No exception was 
taken to this or to any other portion of the charge to the 
jury. The jury found for the plaintiff and awarded him 
$6. Judgment was given accordingly. The plaintiff filed 
a motion for a new trial, based exclusively on the ground 
of newly discovered evidence. This motion was overruled, 
and that ruling presents the only question for review in 
this court. 

The record shows that the newly discovered evidence 
tends to establish two propositions: First, that the de- 
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fendants employed the plaintiff; second, that he employed 
the foreign attorney with the knowledge and consent of 
the defendants. The first is already established by the 
general verdict, because, under the issues submitted, with- 
out a finding in plaintiff’s favor on that proposition, a 
general. verdict in his favor would be a logical impossi- 
bility. As to the second proposition which the newly dis- 
covered evidence tends to establish, it appears to be imma- 
terial, in view of the evidence and the instructions of the 
court. Under the instructions, if the jury found in plain- 
tiff’s favor on that proposition, he was entitled to recover 
the reasonable value of the services of the foreign attor- 
ney, less whatever amount the defendants had paid such , 
attorney. The evidence is undisputed that the defendants 
had paid the foreign attorney in full, consequently the 
plaintiff was entitled to nothing by reason of such serv- 
ices, however the jury found on that proposition, and how 
they found thereon is wholly immaterial to him. In short, 
the motion for a new trial amounts to a request for a new 
trial in order to give the plaintiff an opportunity to offer 
further proof on an issue already decided in his favor, and 
one that is wholly immaterial. Neither is good ground 
for a new trial, and the motion was properly overruled. 


DUFFIn and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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CENTRAL GRANARIES COMPANY VY. ISAAC AULT, ADMINIS- 
TRATOR.* 


Frep December 6, 1905. No. 18,962. 


1. Master and Servant: Hazarps 6F EMPLOYMENT: Notice. Whether 
it is incumbent upon a master to warn his servant of the hazards 
attending the business in which he is engaged must be deter- 
mined from the facts and circumstances shown to exist. A serv- 
ant, who from the length or character of previous service or 
experience may be presumed to know the ordinary hazards at- 
tending the proper conduct of a certain business, is not entitled, 
as an absolute right, to the same or similar notice of dangers 
incident to the employment as if he was ignorant or inexpe- 
rienced in the particular work, and this rule applies to infants 
as well as adults. 


2. Facilities: Dury or Master. The master is required to provide 
only such facilities and conveniences for the use and operation 
of machinery by his employees as are in common and general 
use. 


3. : NEGLIGENCE: QUESTION FoR Jury. Whether the master is 
guilty of negligence in not providing a safe place for his servant 
to perform the labor required of him is a question of fact for 
the jury, but what is competent evidence to establish that fact 


ig a question of law for the court 


Error to the district court for Gage county: WILLIAM 
H. KELuicar, JUDGE. Reversed. 


I. R. Andrews and Edgar M. Morsman, Jr., for plaintiff 
in error. 


Hazlett & Jack and L. M. Pemberton, contra. 


JACKSON, C. 


The plaintiff in the trial court, as administrator of the 
estate of Nelse C. Nelson, deceased, recovered judgment 
against the defendant in an action wherein it was claimed 
that the death of the deceased was caused by the negligent 
acts of the defendant. The defendant prosecutes error, 

*Rehearing denied. See opinion, p. 255, post, 
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and one of the grounds of complaint is that the verdict 
and judgment are not sustained by the evidence. 

At the date of Nelson’s death the defendant was operat- 
ing an elevator at Filley, Nebraska. The power was pro- 
vided by means of a gasoline engine placed in a room 
adjacent to the main building. The engine room was 
rectangular in shape, 12 feet 10 inches in length from 
the north to the south, and 7 feet 3 inches in width from 
the east to the west. The engine is situated in the north- 
west corner of the room, so that the fly wheels are within 
4} inches from the north wall. There are 2 fly wheels 
situated 18 inches apart, one on either side of the engine. 
The power is transmitted to the elevator by a belt. The 
belt is attached to the engine by means of a pulley on 
the main shaft of the engine, extending outward from the 
east fly wheel. From the outer edge of the pulley to the 
east wall the distance is 35 inches. Attached to the east 
wall, 44 inches from the floor, is a shelf 12 inches wide 
and some 7 feet long, leaving a space of 23 inches between 
the shelf and the outer edge of the pulley Below this 
was another shelf 16 inches wide and 28 inches in length, 
described as being about the height of a man’s knee from 
the floor, leaving a space of 19 inches between the outer 
edge of the pulley and the lower shelf. From the floor — 
line to the center of the shaft it is 282 inches. The driv- 
ing pulley is 12 inches in diameter. The deceased at the 
time of his death was 16 years and about 11 months of 
age. He was a boy of ordinary intelligence, and inclined, 
perhaps, to be careless; a hard working, industrious boy, 
of good habits and well developed for his age. He was 
employed by the defendant, and had exclusive charge of 
the engine room and engine, and owing to the fact that 
the engine, after being started, required little or no at- 
tention, he attended to the loading of cars. This duty 
required the shoveling of grain away from the spout by 
means of which the grain was conducted from the eleva- 
tor into the car, and the chanying of the spout from one 
end of the car to the other. This service it was necessary 
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to perform in order to prevent the spout from becoming 
clogged and interfering with the operation of the ma- 
chinery in the elevator. He had been employed in and 
about the elevator, during the busy seasons, for about 3 
years, during which time the elevator had changed hands 
2 or 3 times, and was so employed at the time the de- 
fendant acquired and took possession of the elevator, and 
had been repeatedly warned by former employers to be 
cautious, to be careful, and not get mixed up with the 
machinery. 

On the day of his death he was first at the elevator ; 
he was seen to go there at about 7 o’clock in ‘the morning, 
and soon afterwards the machinery was heard in motion. 
Later the defendant’s manager, while on his way to the 
elevator, heard what he described as a screeching noise. 
He ran to the elevator, went into the driveway. between 
the engine room and the main building, and saw that the 
elevator was stopped. He then opened the door of the 
engine room, and found the engine in operation, and the 
deceased lying dead on the floor in the space between the 
east fly wheel and the east wall, with his head, the entire 
top of which had been crushed off, very near to the fly 
wheel. No one saw the accident, and no one has under- 
taken to explain it, except ‘by detailing the circumstances 
and conditions under which the body was found. It is 
manifest from the evidence that he went to the elevator, 
started the engine and commenced loading a car of grain. 
One end of the car had been filled and the spout changed 
to the other end, when he returned to the engine room, for 
some purpose not known. The grain had filled into the 
car around the spout, and because of the fact that no one 
was there to shovel it away the spout had filled up until 
the elevating machinery was clogged, and the pressure 
had loosened the set-screw fastening the pulley to the 
elevator shaft, so that the pulley revolved on the shaft 
without turning the machinery, thus causing the screech- 
ing noise heard by the manager. The engine was in per- 
fect repair and there is no pretense of defective machinery. 
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The theory upon which the plaintiff justifies the recovery 
is that the space between the pulley on the ehgine operat- 
ing the belt and the shelves on the east wall was so narrow 
that it was unsafe for a person to pass through while 
the engine was in motion, the danger being that the per- 
son passing through would be liable to have his clothing 
caught between the belt and the pulley, and that the 
deceased was required to go into this space, by reason of 
his employment, for tools lying on or hung over the upper 
shelf, or for oil with which to oil the machinery, and that 
he did, in fact, meet death in that manner. The oil was 
contained in cans on the floor beneath the lower shelf. 
None of the tools were displaced or found lying on the 
floor, and the oil cans had not been disturbed. Nothing 
was found on the floor to indicate that the deceased had 
anything in his hands at the time the accident occurred. 
_ It is insisted that the defendant is liable because of 
its failure to warn the deceased of the hazards attending 
the business in which he was engaged. Whether it is in- 
cumbent upon a master to so warn a servant must be 
determined from the facts and circumstances shown to 
exist. Jt appears in this case, without controversy, that 
at the time the defendant took charge of the elevator the , 
deceased was in the employ of its grantor, engaged in the 
performance of the same duty which he afterwards per- 
formed for the defendant, and that he was continued in 
that service; and the rule is that a servant, who from the 
length or character of previous service or experience may 
be presumed to know the ordinary hazards attending the 
proper conduct of a certain buisness, is not entitled, as 
an absolute right, to the same or similar notice of dan- 
gers incident to the employment as if he were ignorant or 
inexperienced in the particular work. Omaha Bottling 
Co. v. Theiler, 59 Neb. 257. We think it a fair inference 
that the deceased was as familiar with the danger incident 
to his employment, and the liability of injury on account 
of contact with rapidly moving machinery, as was the 
defendant. This, in connection with the fact that he had 


Vor. 75] SEPTEMBER TERM, 1905. 253 


Central Granaries Co. y. Ault, 


been warned in his early employment by former managers 
of the elevator, leaves nothing to the claim of negligence. 
on account of the failure of the defendant to warn the 
deceased, and does not bring the case within the rule that 
a master is liable to an infant who has been injured in 
his service in consequence of being exposed to a danger, 
which on account of his youth and want of experience he 
' did not fully understand and appreciate. Infants, like 
adults, assume the ordinary risks of the service in which 
they engage. 

The existence of negligence in providing a place for 
the deceased to perform the labor required of him was a 
question of fact for the jury, but it must be established 
by competent evidence and according to certain fixed 
rules of liahility. What is required of a master is that he 
use such machinery and appliances as are in common 
and general use. Cudahy Packing Co. v. Roy, 71 Neb. ° 
600; Weed v. Chicago, St. P., M. & O. R. Co., 5 Neb. 
(Unof.) 623. Measured by the same rule, he would be 
required to furnish such facilities for the use and opera- 
tion of the machinery by his employees as are in common 
and general use, and, where the lack of such machinery 
and appliances or facilities for the use of the same is 
relied upon as a cause of action, the burden of proving 
such failure is upon the party seeking to maintain the 
action. Does the proof in this case fall within that rule? 
We think not. It is true that several witnesses testified 
that they did not regard the passageway between the 
pulley and the shelves on the east side of the room as 
being safe when the engine was in motion, but the wit- 
nesses who so testified were substantially all of them with- 
out experience in the use of that or similar machinery, 
while witnesses on behalf of the defendant, some of them at 
least familiar with the use of such machinery and accus- 
tomed to the operation thereof, testified that they re- 
garded the passageway as safe, with the exercise of rea- 
sonable caution. The operation of such machinery is, of 
course, dangerous, but the employer is not liable for the 
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consequences of danger; his liability is to be determined 
by the existence of negligence. The question of whether 
a space of 23 inches between moving machinery on the 
one side and a fixed object on the other provides sufficient 
room for the body of a man to pass through, and whether 
a space of 19 inches between such machinery and a fixed 
object affords ample space for a man’s lower limbs, is one 
to be determined by experience, and whether that is the 
common and ordinary space provided as a passageway 
around such machinery is a~question of fact to be de 
_ termined by competent evidence. The record in this case 
discloses an absolute want of evidence bearing upon that 
question. 

There is considerable force in the contention of the 
plaintiff in error that, even though the passageway was 
found to have been negligently constructed, the evidence 
falls short of establishing that the narrowness of such 
passageway was the proximate cause of Nelson’s death. 
The mere fact that his body was found in the passageway 
does not raise the presumption that he came to his death 
through the negligence of the defendant. Spears v. Chi- 
cago, B. & Q. R. Co., 43 Neb. 720. The evidence discloses 
that the floor in the passageway was covered with oil and 
slippery, a fact which would readily explain the falling of 
a person passing there. That fact, however, is not alleged 
as a ground of negligence. There is nothing in the evi- 
dence to indicate that the clothing of the deceased was 
caught in the machinery, and, even if there were, that 
fact might readily be explained by the inference that it 
was so caught when the deceased was examining the en- 
gine with a view of ascertaining whether it required oiling 
or not. Such an examination would necessitate the inspec- 
tion of oil cups by means of which it was shown that the 
engine was oiled and in that case the narrowness of the 
passageway would not contribute to his proximity to the 
machinery. 

An eye witness is not always necessary to establish the 
cause of death or injury, but the authorities cited by de 
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fendant in error in support of that proposition are easily 
distinguishable from the case at bar. In Union Stock 
Yards Co. v. Conoyer, 41 Neb. 617, the deceased was fore- 
man of an engine crew. THis dead body was found between 
the rails of a track owned by his employer, under a train 
then being operated by the crew of which the deceased 
was foreman. The forward truck of the car upon which 
the deceased was supposed to be riding had become de- 
railed because of an accumulation of cinders and other 
rubbish on the track, and the only reasonable inference 
was that the deceased was thrown from the car by the 
jolting caused from the derailinent. The cases of Lill- 
strom v. Northern P. R. Co., 53 Minn. 464, 55 N. W. 624; 
Soeder v. St. Louis, I. M. & 8. R. Co., 100 Mo. 673, and 
Galvin v. Mayor, 112 N. Y, 228, 19 N. E. 675, are parallel 
cases with the one just cited. 

Upon a consideration of the entire evidence, we con- 
clude that it does not sustain the verdict of the jury, and 
we recommend that the judgment of the district court be 
reversed and the cause remanded. 


DUFFIE, C., concurs. 


ALBERT, C. 


I concur, but in yielding to the rule stated in the second 
headnote, merely acknowledge the binding force of prece- 
dent. : 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed 
and the cause remanded. 

REVERSED. 


The following opinion on motion for rehearing was 
filed June 8, 1906. Former opinion modified. Rehearing 
denied: 


DvuFFInA, C. 


In an exhaustive and instructive brief, filed by the de- 
fendant in error in support of his motion for a rehearing, 
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exceptions are taken to the following extract from the 
opinion of Mr. Commissioner JACKSON, ate, p. 249: 

“The existence of negligence in providing a place for 
the deceased to perform the labor required of him was a 
question of fact for the jury, but it must be established 
by competent evidence and according to certain fixed rules 
of liability. What is required of a master is that he use 
such machinery and appliances as are in common and gen- 
eral usc. * * * Measured by the same rule, he would 
be required to furnish such facilities for the use and oper- 
ation of the machinery by his employees as are in common 
and general use, and, where the lack of such machinery 
and appliances or facilities for the use of the saine is relied 
upon as a cause of action, the burden of proving such fail- 
ure is upon the party secking to maintain the action. 
Does the proof in this case fall within that rule? We 
think not.” : 

We are satisfied the above quotation does not contain 
a correct exposition of the law and that the opinion in 
that respect should be modified. The rule undoubtedly is 
that the master is not liable for furnishing dangerous ma- 
chinery and appliances for the use of his servant, for all 
machinery is more or less dangerous. Employers are not 
insurers. They are liable for consequences, not of danger, 
but of negligence, and the unbending test of negligence in 
methods, machinery and appliances is the ordinary usage 
of the business. Weed v. Chicago, St. P., M. & O. R. Co., 
5 Neb. (Unof.) 623. The rule that the unbending test of 
negligence in methods, machinery and appliances is the 
ordinary usage of the business, means that it is the test to 
disprove negligence, and not to prove it. The party 
charged with negligence disproves it by showing that the 
tools he employed were those in general use in the busi- 
ness, but the converse does not follow. The party charg- 
ing negligence does not show it by showing that the ma- 
chinery was not in common use. If it should be so held, 
the use of the newest and best machinery, if not yet gen- 
erally adopted, could be adduced as negligence. Such evi: 
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dence should not generally, in the first instance, be ad- 
mitted on behalf of the plaintiff, unless it tends to show 
that the method pursued was not only unusual, but more 
dangerous -in itself than the ordinary one. Cunningham 
v. Fort Pitt Bridge Works, 197 Pa. St. 625. We think, on 
reexamination of the question, that this is the true rule, 
and that the opinion should be modified to that extent and, 
as thus modified, should be allowed to stand. 

The other matters discussed in the brief for a rehearing 
have, we think, been fully inct in the original opinion. 
We recommend that the opinion be modified as above set 
forth and the motion for a rehearing overruled. 


By the Court: For the foregoing reasons, the opinion is 
modified as above set forth and the motion for a rehearing 


OVERRULED. 


Secuniry Muruan Lirk INsurANcH COMPANY Vv. ABRA- 
HAM L. MILLER, ADMINISTRATOR. 


FILED DECEMBER 6, 1905. No. 14,021. 


1. Insurance Policy: Vauinity. A life insurance policy issued on the 
life of a person but fourteen years of age, which policy had 
attached thereto a memorandum to the effect that the company 
issuing the policy would not assume any risk on account of the 
death of the insured until the insured had arrived at the age 
of fifteen years and is examined by an examiner of said com- 
pany, and the examination approved by the medical director, 
is not void. 


: Waiver. In the case stated, where the company issuing 
the policy received and retained the second premium from the 
insured after he had arrived at the age of fifteen years, without 
requiring the medical examination as stated in the memorandum 
and provided for by its articles of incorporation, held, in the 
absence of fraud, that the medical examination was waived. 


Error to the district court for Gage county: WILLIAM 
H. KELLIGAR, JuNGE. Affirmed, 
20 
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N. Z. Snell, for plaintiff in eri or. 
A. D. McCandless aud W. H. Ashby, contra, 


JACKSON, ©, 


The plaintiff in the trial court, as administrator of the 
estate of Samuel Karl Miller, deceased, recovered judg- 
ment against the defendant on a life insurance policy 
issued by the defendant to the deceased, and the case is 
brought to this court by a proceeding in error instituted 
by the defendant below. 

The facts involved in the inquiry are that on the 31st 
day of May, 1901, the defendant issued and delivered to 
Samuel Earl] Miller a policy of insurance in consideration 
of a note for the sum of $40.96, and the annual payment 
on the 31st day of May of each following year, for 19 years, 
of the sum of $40.96 as premiums. The policy provided 
for an indemnity in the sum of $2,000 in the event of the 
death of the insured, and contained the further provis- 
ion that, in the event of total and permanent disability as 
a result of accident, the insured may elect to receive one- 
half of the face amount of the policy upon a surrender of 
the policy and a discharge from all further liability. At 
that time the insured was but 14 years of age, his fifteenth 
birthday occurred on the 8th day of May, 1902, and the 
application for the policy, which was in writing, correctly 
stated the age of the applicant: Attached to the policy 
at the time of its delivery was the following memoran- 
dum: “It is understood that the Security Mutual Life 
Insurance Company will not assume any risk on account 
of the death of the insured under this policy, until the 
insured arrives at the age of 15 years, and is examined by 
an examiner of said company, and the examination ap- 
proved by the medical director of said company.” By the 
articles of incorporation of the defendant it is provided: 
“The plan by which the business of this company shall be 
conducted is as follows: The application for membership 
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and for insurance or accident indemnity must be made in 
writing upon such forms as shall be prescribed by the 
board of directors, which application shall be passed upon 
by the board of directors or at least a majority of a com- 
mittee appointed by them for that purpose. Each and 
every applicant shall submit to examination by the medi- 
cal examiner, which must be passed on in writing by the 
medical director or his deputy.” Below the signature of 
the insured upon the application for the policy is written: 
“We waive death risk until after examination at age of 
15 years.” 

The insured died intestate on the 4th day of March, 
1903, and had never taken the medical examination. At 
the trial it was admitted by the defendant that on the 
Sth day of May, 1902, and from that time to and including 
the 31st day of May, 1902, the insured was in good health, 
sound, well and strong, and that no demand was made 
upon him for a medical examination during that time, or 
at any other time, except as in the application and the slip 
or rider attached to the policy. Prior to the maturity of 
the premium due May 31, 1902, the defendant notified the 
insured of the date of the maturity of that premium. 
Upon receipt of the notice the insured transmitted to the 
defendant the following letter: “Oketo, Kans., April 19, 
1902. W. A. Lindly, Sec. of Sec. Mut. L. Ins. Co.: Your 
notice received for policy No. 2462 on 8. E. Miller. I 
don’t think I will ever pay any more on it. J didn’t like 
the way you done business come & take a policy before I 
had any chance to inquire of you & go & sell my note at 
once just as though it wouldn’t be paid You must be hard 
up for money to do that kind of business, I havent tried 
to find ont what you ar but I have always fealt they way 
you done you hant much of a Co. not very lasting so I 
think I better give you the one payment & quit before I 
get stuck for more I want in a Co I feel safe in. S. E. 
Miller, by A. L. Miller.” 

Upon receipt of this communication the defendant com- 
pany wrote the insured as follows: “Lincoln, Nebr., April 
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23, 1902. Mr. A. L. Miller, Oketo, Kas. Dear Sir: We 
have your favor of the 19th and note what you say. It is 
our rule as well as the rule of all other companies to ac- 
cept nothing but cash from agents in payment of the first 
premium on policies. Sometimes the agents take notes, 
and they cither carry them themselves or dispose of them. 
If they are not able to carry them, it is necessary for them 
to sell them in order to pay the company. The object of 
this rule is to prevent agents from writing up a whole 
raft of people who are not responsible and sending the 
notes to the company that cannot be collected. There is 
no trouble in writing policies on people when they do not 
have to pay for them, and if we would accept any kind of 
a note, we would find ourselves doing a very large busi- 
ness, but we would also find that it was worthless. This 
policy of yours was written just before we increased our 
rates. We would charge you now for the same policy 
$50 a year. Still our rates are somewhat lower than most 
eastern conipanies. The policy which you hold is a saving 
to you of $9.04 a year, which in twenty years amounts to 
about $181, saying nothing about interest. This, taken 
into consideration with the fact that the death rate in this 
country is only sixty per cent. of the average death rate 
of the United States, should be a great inducement to keep 
this policy in force. In addition to the normal death rate, 
you have the advantage of a young company, made up 
mainly of young policy-holders, consequently, there will be 
naturally a low death rate for the next fifteen or twenty 
years. We can see no reason why this policy will not be 
very much more profitable to you than a policy in a large 
eastern company. If you desire any particulars of any 
kind, in regard to the business, we will be pleased to fur- 
nish them. We can assure you that the business is on a 
legitimate basis, and we are doing everything that we can 
to keep our expenses low. We are also very careful with 
our risks. Our aim is to have only first class risks on our 
books. Very truly yours, W. A. Lindley, Secretary.” 

This latter communication seems to have assured the 
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policy-holder. At any rate the premium maturing May 
31, 1902, was paid, and the receipt of that premium is ac- 
knowledged by the defendant. 

Upon this state of facts, it is contended by the plaintiff 
in error: First, that the policy was void from its incep- 
tion; and, second, that, if not void, it was never in force 
as a death risk by reason of the failure of the insured to 
take the medical examination. The first contention in- 
volves a construction of the statute governing life insur- 
ance companies organized under the laws of this state, and’ 
of the contract itself as affected by that statute. The stat- 
ute provides as follows: “No corporation or association 
organized or operating under this act shall issue any cer- 
tificate of membership or policy to any person under the 
age of fifteen years and over the age of sixty-five years, nor 
unless the beneficiary under said certificate shall be the 
husband, wife, relative, legal representative, heir or lega- 
tee of such insured member, nor shall any such certificate 
be assigned, and any certificate issued or assignment made 
in violation of this section shall be void.” Comp. St., ch. 
43, sec. 76. The writing of life insurance is not by this act 
made unlawful, the purpose of the law being to regulate 
and not prohibit. The parties to the contract in suit con- 
tracted with reference to the statutc, and by agreement 
postponed the operation of the policy until the assured 
should have arrived at the age of 15 years, when the statu- 
tory inhibition would not apply. We think it was entirely. 
competent for the parties to enter into such an agreement, 
and hold that the policy was not void under the statute. 
The delivery of the policy by the insurance company: to 
the deceased was conditional that it should not go into 
effect until the assured had arrived at the age of 15 years 
and submitted to the physical examination required by 
the company’s rules, and, waiving for the present the ques- 
tion of the physical examination, the policy would become 
operative and in full force when the insured did arrive at 
the age of 15. ; 

. This brings us to the question of the effect upon the con- 


262 NEBRASKA REPORTS. [Von 75 


Security Mutual Life Ins. Co. v. Miller. 


tract of the failure to have the physical examination made 
as contemplated by the parties at the time the contract 
was entered into. When the insured arrived at the age of 
15 years, the defendant company had a right to insist, un- 
der the terms of its original agreement, that the insured 
should submit to an examination by their medical ex- 
aminer as a condition precedent to the policy going into: 
effect. In that respect it would seem that the case must 
stand or fall as though the insured at that time made ap- 
plication for the policy. There is no serious contention 
but that under such circumstances the company might 
waive the provision of its charter requiring the applicant 
to submit to the medical examination, and if the applica- 
tion had been made at that time, accompanied by the pay- 
ment of the premium, and the policy unconditionally 
delivered to the assured without requiring the medical ex- 
amination, such delivery on the part of the company 
would amount to a waiver. It appears from the facts dis- 
closed at the trial that the deceased contemplated drop- 
ping the policy in suit before making the second payment, 
which would mature 23 days after he arrived at the age 
of 15 years, and so informed the company. Their letter 
to him of April 23 urgently soliciting him to continue the 
policy in force, and offering substantial reasons why he 
should do so, doubtless induced the payment of the second 
premium. When the second premium matured and was 
paid, the defendant company still had the right to insist 
upon medical examination. The acceptance of the pre- 
mium at that time by the company, without requiring the 
assured to submit to an examination, in our judgment, 
amounted to a waiver of their right to do so, as much so 
as if the contract had been originally entered into at that 
date, especially in view of the fact that the premium was 
retained and no offer ever made to return the same to the 
assured during his lifetime. 

There is no question of fraud involved; it is rather one 
of the legal effect of the acts of the parties performed in 
the utmost good faith. The failure of the defendant to 
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demand and of the insured to submit to the medical ex- 
amination may have been an oversight of both parties. 
However, under the admitted facts, but one result could 
have followed from the examination. The condition of 
the health of the insured at that time was such as to have 
secured the approval of the defendant’s medical examiner, 
and the company was in nowise prejudiced by the failure 
to have the examination made. 

We recommend that the judgment of the district court 
be affirmed. 


DUFFIE and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


CLARENCE A, SWEET V. STATE OF NEBRASKA. 
Fitep DeceMBer 20,1905. No. 14,087. 


1. Criminal Law: CHANGE of VENUE. A motion for a change of venué 
in a criminal prosecution is addressed to the sound discretion 
of the trial court, and, unless there has been an abuse thereof, 
its ruling on the motion cannot be disturbed. Goldsberry v. 
State, 66 Neb. 312. 


la. 


Tf from the showing made in support ‘of and 
against the motion for a change of venue in a criminal case 
there is no reasonable ground shown on which to found a belief 
that the accused cannot have a fair and impartial trial in the 
county where the offense is alleged to have been committed, it 
is not error to deny such motion. Goldsberry v. State, 66 Neb. 
312. : 


2. Objections to Evidence. An objection to.a question on the grourid 
that it is leading and calling for a conclusion of the witness 
does not properly raise the question of the competency of the 
evidence sought to be elicited by such question. 


9a. Harmless Error. The admission of incompetent evidence may be 
error without prejudice, where the fact to which such evidence 
relates is otherwise established by competent evidence. 
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3. Instruction: EvIpENcE oF CHARACTER. It is not error to refuse an 
instruction coneerning evidence of the previous good character 
of the accused, when the instruction calls attention especially 
to such evidence and to no other, and tells the jury that it may 
“be relied on to raise a doubt of the guilt of the accused sufficient 
to acquit him, which, without gueh proof, would not have existed. 


3a, Evidence of good character is always admissible as a circum- 
stance favorable to the accused, to be considered by the jury in 
connection with the other evidence bearing upon the question of 
guilt or innocence, and given such weight as the jury believe it 
fairly entitled to, and when so considered it may be sufficient to 
create a reasonable doubt, when, without it, none would exist; 
_ but the conclusion of the jury is to be drawn from the whole 
of the evidence, and when, after giving evidence of good charac- 
ter due weight, the proof still shows the accused to be guilty 
beyond a reasonable doubt, such evidence of good character is 
unavailing. 


‘3b. Noninstruction alone on the question of evidence of good char- 
acter, in the absence of a proffered instruction correctly stating 
the law, is not reversible error. 


4, Instructions: Harmirss Error. Certain requested instructions 
examined, and the refusal to give the same held not prejudicial 
error. 


§. Error: Waltver. Errors assigned but not argued will be considered 
as waived. 


Error to the district court for Holt county: Jamus J. 
HARRINGTON, JUDGE. A ffir'med. 


J. O. Cook, W. 8S. Cook and F. Dolezal, for plaintiff in 
error. 


Norris Brown, Attorney General, and W. T. Thompson, 
contra. 


. Houcome, ©. J. 


The defendant was tried and convicted of the crime of 
an assault upon a female child five years old with the in- 
tent to commit a rape, and by error proceeding brings the 
record of his trial here for review. . 

1. His counsel complain of the action of the trial court 
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in overruling his application for a change of venue. We 
are satisfied from an examination of the record that no 
error was committed in this regard. There is no showing 
of any considerable strength that the people of Holt 
county, outside of the immediate locality where the crime 
was alleged to have been committed, were unusually ex- 
cited, or that the public feeling was greatly aroused, or 
that there existed a deep seated prejudice against the ac- 
cused. The showing of bias and prejudice was limited to 
but a few, and then only to those who by reason of rela- 
tionship or acquaintanceship with the alleged victim 
would naturally be expected to be incensed, and exhibit 
strong feeling against the accused. Some newspaper arti- 
cles published in local papers of a somewhat inflamma- 
tory character were introduced in support of the applica- 
tion. A counter showing of equal or greater weight was 
made, tending to prove that a fair and impartial trial 
could be had by a jury wholly free from bias or prejudice 
against the defendant. Holt county is one of the large 
counties of the state, and has from 3,300 to 3,500 voters, a 
large percentage of whom are possessed of the qualifica- 
tions of jurors. The county is not densely populated. The 
circulation of the local newspapers was limited, and we 
can find no sufficient basis in the record for holding that 
there existed reasonable grounds on which to found a be 
lief that the accused could not have a fair and impartial 
trial in that county. On the authority of Goldsberry v. 
State, 66 Neb. 312, this alleged erroneous ruling is held to 
- be not well taken. 

2. During the examination of the mother of the child on 
whom the alleged assault was committed, she was asked: 
“Now then, you need not state what your child said to 
you, but you may state the fact, whether at that time, on 
the 14th day of May, your daughter Maudie complained to 
you that she had been assaulted, indecently assaulted by 
the defendant here.” The record shows: “Counsel for de- 
fendant objects as leading and calling for a conclusion of 
the witness. Objection overruled. Defendant excepts.” 


‘ 
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The witness answered: “She did.” Error is sought to be 
predicated on the above ruling. While the question may 
be answered yes or no, it is not for that reason alone lead- 
ing. The question was preliminary, and for that reason 
permissible in the form asked. The trial court possessed 
a large discretion in permitting questions of a leading 
character to be propounded and answered, and we perceive 
no prejudicial error in its ruling in that regard in the case 
at bar. The question does not call for a conclusion of the 
witness. Whether complaint was made of an indecent 
assault is a fact rather than a conclusion. It does not 
appear that prejudicial error was committed in permitting 
the question to be answered notwithstanding this objec- 
tion. The competency of the evidence sought to be elicited 
is argued in brief of counsel, but we do not regard the ob- 
jection interposed as covering this question, or that such 
question is properly raised and presented for review by 
the objections interposed. The question propounded, we 
think, was objectionable in the form it was put. It, in 
substance, called for a statement made by the child and 
connected the defendant with the alleged statement. This, 
of course, if proper objections had been made and excep- 
tions preserved, might have resulted in prejudicial error. 
We are of the opinion, however, waiving for the time being 
the form of the objection, that no serious consequences to 
the prejudice of the defendant resulted. But a few mo- 
ments before this question was asked, this same witness, 
in an answer to a proper question, stated something the 
child had said, and it was moved by defendant’s counsel 
to strike out what the child said, as incompetent. The 
state consented to its being stricken out and the court sus- 
tained the motion. The jury were thus clearly advised 
that statements made by the child were not to be coasid- 
ered; and the question objected to especially disclaimed 
intention to have the witness testify to anything the child 
said to her. There is also in the record undisputed testi- 
mony of a credible character of admissions made by the. 
defendant concerning his relations with the child, which 
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proved much more than was implied in the objectionable 
question, or that possibly could be inferred therefrom 
when answered in the affirmative. Upon full considera- 
tion of the matter, we are disposed to the view that the 
judgment ought not to be reversed because of this alleged 
erroneous ruling of the trial court. See in this connection 
State v. Crawford, 96 Minn. 95. 

3. Evidence of the previous good character of the ac- 
cused was submitted to the jury for its consideration, and 
the court was requested to instruct the jury on this point, 
as follows: “The jury are instructed that the accused has 
called witnesses to prove his good character for morality 
and virtue; the same is before you pertinent and proper. 
And the evidence that the defendant possessed a good 
character for yirtue may be relied on to raise a doubt of 
his guilt sufficient to acquit him, which, without such 
proof, would not have existed.” The requested instruc- 
tion was refused and an exception duly taken. This ruling 
is assigned as error. As an abstract proposition of law 
there is, perhaps, nothing unsound in the statement con- 
tained in the instruction. It is not to be doubted that evi- 
dence of good character weighs in favor of the accused, 
and may be sufficient to turn the scales in his behalf, when 
all else has failed. It may be sufficient to generate a rea- - 
sonable doubt in the minds of the jury, which would not 
have arisen were it not for such evidence. The same, how- 
ever, may be said of most of the evidence introduced in 
behalf of a defendant accused of crime, but this would 
hardly justify the trial court in selecting certain parts of 
the evidence, calling attention of the jury especially to 
the portion or portions thus selected, and say to them that 
such evidence may be relied upon to raise a doubt of the 
defendant’s guilt sufficient to acquit him, which, without 
such proof, would not have existed. But it is said that 
this instruction has been by this court approved in the 
case of Garrison v. People, G Neb. 274, in the very lan- 
guage as now drafted. That case hardly supports the con- 
tention of counsel that it would be error to the prejudice 
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of the defendant to refuse to give such an instruction when 
requested in his behalf. It is true the instruction was 
given in that case worded as is the one under considera- 
tion. It is equally true that, if the court erred in giving 
the instruction in the case cited, the error was favorable 
to the defendant, and for the giving of the instruction he 
had no cause to complain. It was the defendant in that 
case complaining of the giving of the instruction, and not 
of the court’s refusal to give it, as in the case at bar. The 
question therefore now being considered is an altogether 
different one than was the question determined in the au- 
thority relied upon. A study of that opinion will reveal 
that the court did not approve the giving of the instruc- 
tion as a correct statement of the law for the guidance of 
the jury. It was expressly held that, “where evidence of 
good character is before the jury, it is their duty to give it 
such weight as they think it is entitled to.” “It is,” say 
the court, “the province of the jury to weigh the evidence 
and determine the facts, and they should be left as free 
and untrammeled to give such weight to the evidence of 
good character as they are in relation to other facts.” In 
Latimer v. State, 55 Neb. 609, 620, it is said: “In the case 
at bar there was before the jury evidence of the prisoner’s 
good character, and it was the province of the jury to con- 
sider this. evidence, as all the other evidence in the case, 
and to give it such weight as they deemed it entitled, and 
they should have been left free and untrammeled in this 
respect.” In Johnson v. State, 34 Neb. 257, it is held: 
“Previous good character of the accused in a criminal 
prosecution is a fact which he is entitled to have submit- 
ted for the consideration of the jury precisely as any other 
circumstance favorable to him, without any disparage- 
ment by the court.” It must at once become obvious that, 
if to disparage evidence of good character is a vice, it is 
equally erroneous to single out in the court’s instructions 
a particular fact or facts, and to give special prominence 
and emphasis to its value as evidence or the weight to 
be given by the jury to such proof. Rising v. Nash, 48 
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Neb. 597, and First Nat. Bank v. Lowrey Bros., 36 Neb. 
290. 

The instruction under consideration tells the jury that 
evidence of good character may be relied upon to raise a 
doubt of the defendant’s guilt sufficient to acquit him, 
which, without such proof, would not have existed. The 
fault of the instruction is in segregating this particular 
item of evidence, and giving it such prominence as to its 
weight and sufficiency, and instructing the jury that it 
could be relied on to raise a reasonable doubt which other- 
wise would not be entertained. It separated this prvof of 
good character from the other evidence in the case, and 
gave to it a degree of importance it was not entitled to. 
Charges that good character, if proved, may sometimes 
have the effect to generate such a doubt as would authorize 
an acquittal, even when the jury would otherwise have en- 
tertained no doubt, and that a defendant may offer evi- 
dence of his previous good character, not only where a 
doubt exists on the other proof, but even to generate a 
doubt of his guilt, were properly refused, as tending to 
give undue prominence to evidence of the good character 
of the defendant. Goldsmith v. State, 105 Ala. 8. See 
also Lillie v. State, T2 Neb. 228. The true rule, we think, 
is that evidence of good character is always admissible as 
a circumstance favorable to the accused, to be considered 
by the jury in connection with the other evidence bearing 
upon the question of guilt or innocence, and given such 
weight as the jury believe it fairly entitled to, and when 
so considered it may be sufficient to create a reasonable 
doubt, when, without it, none would exist; but the con- 
clusion of the jury to be drawn from the whole of the evi- 
dence, and when, after giving evidence of good character 
due weight, the proof still shows the accused to be guilty 
beyond a reasonable doubt, such evidence of good char- 
acter is unavailing. 12 Cyc. 620, and authorities cited. 4 
Elliott, Evidence, sec. 2721. We are of the opinion that 
the mere failure of the court to give an instruction rela- 
tive to the question of the evidence introduced to prove 
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good character cannot operate to work a reversal of the 
judgment, and we find no coniplaint in the motion for a 
new trial regarding such alleged error. The evidence con- 
cerning previous good character was admitted for the con- 
sideration of the jury, and they were instructed generally 
that the question of the guilt or innocence of the accused 
was to be determined from an impartial consideration of 
the whole of the evidence before them. While the giving 
of an instruction respecting evidence of good character 
may have been proper, noninstruction alone on that point, 
in the absence of a proffered instruction correctly stating 
the law, is not prejudicial error. 

4. The defense requested of the court the giving of three 
certain instructions, which were each refused, and excep- 
tions to the ruling as to each instruction duly taken and 
preserved. It is argued that these several instructions 
were responsive to the theory of the defense, as presented 
by his plea of not guilty and the evidence introduced in 
the case, and that prejudicial error was committed by the 
court in refusing to give such requested instructions. The 
substance of these instructions is that, before the accused 
could be found guilty of the charge of assault with intent 
to commit rape, it must be made to appear to the jury by 
the evidence beyond reasonable doubt that the defendant 
was infected with a gonorrheal disease, and that he com- 
municated such disease to the person he was charged with 
assaulting by connection or touching of the sexual organs. 
The state, in making its case, offered evidence tending to 
prove that the accused was infected with the disease men- 
tioned, and that the little girl he was charged with as- 
saulting became infected with the same disease at or about 
the time of the alleged assault, as a circumstance tending 
to establish the charge contained in the information. 
There was evidence tending to prove that the disease might 
be transmitted and conimunicated to others by means other 
than by contact of the sexual organs. The theory of the 
accused, if we understand counsel aright, is that under 
the evidence the jury might very reasonably have enter- 
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tained a doubt as to whether the disease was communi- 
cated by the coming in contact of the sexual organs of the 
accused and his alleged victim, and, if so, he could not be 
found guilty of the crime charged, and the instructions 
requested should therefore have been given, as presenting 
his theory as to the communication of the disease in a way 
that was consistent with his innocence. The court, we are 
of the opinion, committed no prejudicial error in its ruling 
on these requested instructions. Had the charge been 
rape, instead of an assault to commit a rape, the instruc- 
tion would have been more pertinent and proper. They 
do not correctly define the law as to what constitutes an 
assault with intent to commit a rape, nor do they state a 
correct rule when applied to the evidence in the case at 
bar. The jury could find under the evidence the defendant 
guilty, without finding from the evidence beyond a rea- 
sonable doubt that the disease was transmitted to the per- 
son assaulted by connection or contact of the sexual or- 
gans. The evidence would not, in our judgment, justify a 
conviction, unless the jury believed beyond a reasonable 
doubt that the disease was communicated by the accused 
to the person assaulted at the time of the assault and as a 
part of the transaction constituting the crime charged, but 
to say that its communication must be restricted to con- 
nection or contact of the sexual organs of both the parties 
is placing a too narrow construction on the evidence. The 
crime charged may have been committed without the 
touching of these organs, and the disease, according to the 
defendant’s own theory, may also have been transmitted 
without actual connection or contact of the organs of gen- 
eration. The court gave several instructions to the jury, 
at the request of the defendant, directing the jury that 
they could only find the defendant guilty of the crime 
charged, and that they were not to be moved by any other 
consideration, and must from an impartial consideration 
of all the evidence be satisfied of his guilt beyond a reason- 
able doubt. Under the evidence the disease with which the 
accused was infected could have been transmitted to his 
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alleged victim only by his being indecently familiar with 
her or by the assault charged. While the disease may be 
transmitted from one to another in various ways, accord- 
ing to the evidence, there was no evidence by which the 
girl may have become infected with it, save in the manner 
stated, and the jury would not be permitted to conjecture 
and speculate regarding possibilities to support which 
there was no evidence in the record. The jury were not 
only directed that the crime charged must be proved be- 
yond a reasonable doubt, and that the evidence alone must 
be looked to on which to base a verdict of guilty, and that 
the defendant was entitled to the benefit of all reason- 
able doubt on every essential clement necessary to consti- 
tute the crime, but also, at the request of the accused, that 
evidence of indecent familiarity alone would not be suffi- 
cient to establish guilt of an assault with intent to com- 
mit a rape. They were aiso directed that, if a reasonable 
doubt was entertained as to his guilt of the higher crime 
charged, he should be acquitted of that charge and found 
guilty of simple assault, if satisfied from the evidence be- 
yond a reasonable doubt that an unlawful assault was 
committed; and, if not, to return a verdict of not guilty. 
The requested instructions but stated in another form 
what the jury had already been charged, and- with the 
given requested instructions it is not perceived that the 
substantial rights of the defendant have been violated by 
the refusal of the court to give those we have been consid- 
ering, of which complaint is made. 

5. Other alleged errors are assigned, but as they are 
not argued in briefs, nor in the oral arguments, they will 
be considered as waived. Madsen v. State, 44 Neb. 631. 

Finding no error in the record working prejudice to the 
substantial rights of the accused, the judgment is accord- 
ingly 

AFFIRMED,. 
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J.C, CLELAND ET AL. V. GEORGE F. ANDERSON ET AL 
Firep DECEMBER 20, 1905. No. 12,160. 


Bankruptcy: ASsETs. The right of action given by section 11, chap- 
ter 9le, Compiled Statutes 1903, is for injury to “business, em- 
ployment or property,” and under the national bankruptcy act 
passes to the assignee in bankruptcy. 


Error to the district court for Dawson county: HoMErR 
M. SULLIVAN, JupGE. Reversed. 


Kennedy & Learned, Stinson & Martin and E, A. Cook, 
for plaintiffs in error. 


H. D. Rhea, H. M. Sinclair and Warrington & Stewart, 
contra. 


SEDGWICK, J. 


In the opinion last filed in this case, 66 Neb. 276, the 
former judgment of this court was vacated, and the judg- 
ment of the district court affirmed. It appears that at 
least two important errors in that opinion led the court to 
a wrong conclusion. These errors did not arise from any 
neglect of counsel. There were at least a dozen bricfs filed 
in the case, which ably and exhaustively discuss the vari- 
ous questions involved. One of these briefs, which seems 
to present a vital question with unanswerable logic, was 
entirely overlooked by the writer of that opinion. 

1. By the conclusion there reached the judgment of the 
district court: was affirmed against all defendants, whereas 
the action as against the defendant Nebraska Retail Lum- 
ber Dealers Association had already been dismissed for 
satisfactory reason thoroughly discussed by Mr. Commis- 
sioner PoUND in the first opinion. 66 Neb. 252. It was not 
intended to vacate the judgment as to this defendant, 
which was entered pursuant to the first opinion. 

2. By the 6th paragraph of subdivision @ of the section 

21 


274 NEBRASKA REPORTS. [Vo. 75 


Cleland v. Anderson. 


of the national bankruptcy act (3 U. 8. Comp. St. p. 3451, 
sec. 70) referred to in the last opinion, “rights of action 
arising upon contracts or from the unlawful taking or de- 
tention of, or injury to, his property” passed to the trustee 
in bankruptcy. In the last opinion it was said that the 
damages involved in this action did not arise upon con- 
tract, nor from the unlawful taking or detention of or in- 
jury to the bankrupt’s property. This seems to be an er- 
ror, as is plainly pointed out in the brief which was then 
overlooked. This action was based on chapter 91a, Com- 
piled Statutes, 1903, entitled “trusts.” Section 1 (Ann. 
St. 11500) of that act defines “trusts,” and section 11 
(Ann. St. 11510) gives the right of action. “Any person 
who shall be injured in his business, employment or prop: 
erty * * * may have his right of action * * * 
and he shall recover the damages by him sustained.” The 
action pending in Lincoln county when the plaintiff be- 
came a bankrupt was likewise based upon this statute, and 
like this action was brought to recover damages for injury 
in his business, employment and property. It was a mis- 
take to suppose that the injury complained of was per- 
sonal to the plaintiff in the same sense that an action for 
loss of limb or other physical disability would be. No ac- 
tion for damages for physical disability could be main- 
tained under the statute in question, ‘and, as far as the 
petition attempted, if it did attempt, to recover for injury 
to plaintiff’s business reputation, it failed to state a cause 
of action under that statute. If this reasoning is correct, 
‘ as it scems to us to be, the plaintiff’s action for damage in 
Lincoln county was for injury to his business, employ- 
ment and property, and so would be within the 6th subdi- 
vision of the section of the federal statute referred to, and 
would pass to the assignee in bankruptcy. This claim, 
haying been satisfied and released as against some of the 
parties liable, would be satisfied as to all, as pointed out 
in the first opinion. 

The judgment entered herein is therefore vacated, and 
the judgment of the district court is reversed, and the 
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cause dismissed as to defendant the Nebraska Retail Lum- 
ber Dealers Association, and remanded for a new trial as 
to the defendants Cleland and Carroll. 


JUDGMENT ACCORDINGLY. 


STATE OF NEBRASKA V. STATE JOURNAL COMPANY.* 
Firep DecemBEr 20, 1905. No. 18,833. 


1. The unauthorized use of the literary production of another fur- 
hishes no ground for the recovery of damages except through 
the federal copyright laws. All persons are at liberty to print, 
publish and sell the literary productions of others, unless they 
are protected by a compliance with the act of congress for that 
purpose. 


2. Trust: CREATION. Merely reposing confidence in another does not 
of itself create a trust, nor make a trustee of one in whom con- 
fidence has been reposed. To create a fiduciary relation by 
contract it is necessary that the consent of the trustee to assume 
that relation be expressed in the contract, or be derived there- 
from by necessary implication. 


3. The measure of damages for the unauthorized use of the property 
of another by a bailee thereof is not the value that may be 
produced by the labor and investment of the bailee, combined 
with such use of the property, but is the value of the use itself 
and any damage that may be done to the property in so using 
it, or, if the use amounts to a conversion, then the measure of 
damages wil] be the value of the property. 


4, Manuscript, Unauthorized Use of: INJUNCTION: AcCOUNTING. If 
the defendant printed and manufactured to sell for its own 
benefit volumes of the reports of the supreme court of the state, 
containing matter prepared by the state and not protected by 
copyright, and in so doing unlawfully used manuscripts and 
other property entrusted to the care of the defendant to enable 
it to perform its contracts to manufacture specified volumes for 
the state, this would not give the state title to books so unlaw- 
fully produced, so as to enable it, by injunction, to prevent the 
defendant from disposing of the books, or entitle the state to 
an accounting of the proceeds of such sales. 


* Opinion on rehearing filed Dec. 21, 1906. Judgment adhered to. 
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ORIGINAL action for damages for breach of contract. 
Defendant demurred. Demurrer sustaincd and aetion dis- 
missed. 


F.N. Prout, Attorney General, Norris Brown and Wil- 
liam T. Thompson, for plaintiff. 


Hall & Marlay, contra. 


SEDGWICK, J. 


This defendant, which is a printing and publishing 
company, has, under various contracts with the state, pub- 
lished the reports of this court from volume 4 to volume 
64 inclusive. In this case the state seeks to recover dam- 
ages for alleged breaches of the printing contracts and 
abuse of the relation of trust and confidence assumed 
by the defendant as publisher. A general demurrer to 
the original petition was sustained, the plaintiff filed an 
amended petition, and the case is now submitted upon a 
general demurrer to this amended petition. 

From the amended petition it appears that the state, 
from time to time, entered into successive contracts with 
the defendant, by which the defendant agreed to “print, 
stereotype, bind and deliver to said party of the first part 
1,000 copies each” of a certain number of volumes of 
the reports mentioned in each respective contract, and also 
agreed that “all the supreme court reports printed under 
this contract shall be printed from stereotype plates, and 
that such plates shall belong to, and remain the property 
of the state of Nebraska, and that at the completion and 
delivery of each of said volumes, the stereotype plates from 
which the same was printed shall be delivered free of 
charge at the vault in the basement of the capitol building 
and there stored under the direction of the clerk or re- 
porter of the supreme court. The contract also contained 
provisions as to the character of the work, the manner of 
performing it, and as to the payments to be made therefor. 
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.The amended petition also alleges that the reporters of 
the supreme court prepared the opinions of the court for 
publication, “and when sufficient material accumulated 
for a volume of said reports (caused) one thousand copies 
of said volume to be stereotyped, printed, bound and de- 
livered, with the stereotype plates thereof, to the proper 
officer of the state.” These duties were required by the 
statute, and the law also required the state librarian to 
dispose of some of the copies of each volume by delivering 
them to the judges of the courts and other officers, and to 
sell the remainder at a price fixed by the statute for the 
benefit of the state, and when the 1,000 copies were ex- 
hausted to cause 500 additional copies of each volume to 
be printed, to be also sold for the state. It is alleged 
that the reporters did cause 1,000 copies of each volume 
to be printed, and an additional 500 copies of each of 
several of the volumes also to be printed and delivered 
to the librarian for sale on behalf of the state. It is in 
the petition alleged in full how many copies of each 
volume were so contracted for and printed and furnished 
to the state by the defendant, and how many of such 
copies have been sold, and how many of them still remain 
in the hands of the librarian for sale. It is also alleged 
that, after the defendant had printed the respective 
volumes, the stereotype plates were delivered to the state 
officer as the law and contracts provide. 

It is further alleged that from the nature of the busi- 
ness it was necessary that the plaintiff should “entrust 
its said stereotype plates to the custody of defendant 
during the time necessarily required for printing the num- 
ber of copies authorized by law; and in contracting for 
the publication of said official supreme court reports in 
the manner hereinbefore alleged, plaintiff reposed con- 
fidence in defendant and employed defendant as an agent 
and servant in a fiduciary capacity, believing that de- 
fendant would be honest and faithful in discharging all 
the duties imposed by law, by contract and by the rela- 
tion of trust and confidence, and defendant entered into 
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said printing contracts in a fiduciary capacity in the rela- 
tion of trust and confidence, and in that capacity pldin- 
tiff entrusted defendant with the making and custody of 
its stereotype plates for the sole purpose of carrying out — 
the said publishing enterprise authorized by law and by 
said contracts; and plaintiff, believing that defendant had 
honestly and faithfully performed its duties in the 
premises, paid defendant, at the stipulated times and 
places, the several amounts agreed upon for an honest 
and faithful discharge of the duties and obligations im- 
posed upon defendant by said contracts and the said rela- 
tion of trust and confidence, and defendant received all 
of said payments; but defendant, in disregard of its said 
duty to plaintiff, and in violation and betrayal of its 
said relation of trust and confidence, and contrary to 
said printing contracts, and intending to cheat plaintiff 
and its said library fund, did unlawfully, secretly and 
clandestinely use, appropriate and convert to its own use 
said stereotype plates belonging to plaintiff, and did un- 
lawfully, secretly and clandestinely for tts own use and 
benefit print and reproduce from said stereotype plates, 
and bind, and sell for its own use and benefit, in addition - 
to the said copies delivered to plaintiff, a large number of 
copies of each of said supreme court reports from volume 
4 to 64, both inclusive, and did receive and retain for its 
own use and benefit $2.50 for each of said copies so un- 
lawfully, secretly and clandestinely printed, bound and 
sold; * * * that the defendant: has sold at least 700 
copies of said volumes from 4 to 64 inclusive, making in 
all 42,700 copies, for which defendant received $2.50 a 
copy or $106,750, and made a net profit in unlawfully re- 
producing and selling said reports of $2 on each copy, or 
$85,400 on all. * * * Every unlawful sale by defend- 
ant of any copy of any of said reports deprived plaintiff 
of an opportunity to sell from its stock on hand a copy of 
the same report to defendant’s purchaser, and the unlawful 
conduct and sales of which complaint is herein made pre- 
vented plaintiff from selling the copies it now has on hand, 
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and made it unnecessary for plaintiff to use its said stereo- 
type plates for the reproduction of copies, except in the 
few instances hereinbefore alleged, to the damage of plain- 
tiff and its library fund in the sum of $85,400. 

“The principal item of cost in making said reports 
consisted in preparing and editing manuscript copy, com- 
position, proofreading, indexing and stereotyping, all of 
which was borne solely by plaintiff; and in clandestinely 
using said stereotype plates, and in surreptitiously print- 
ing, binding and selling additional copies as hereinbefore 
alleged, defendant wrongfully and unlawfully used, ap- 
propriated and converted to its own use the said property 
of plaintiff. * * * Plaintiff is ignorant of and is un- 
able to ascertain the condition of the account of the un- 
lawful profits made by defendant out of plaintiff’s said 
publishing enterprise in violation and betrayal of the rela- 
tion of trust and confidence assumed b; defendant under 
said printing contracts.” It is alleged that a demand by 
the plaintiff that the defendant account for the profits 
has been refused; and “that the defendant has now on 
hand a large number of copies of said supreme court re- 
ports which were unlawfully, secretly and clandestinely 
reproduced from plaintiff’s stereotype plates, and that de- 
fendant will continue to sell the same surreptitiously on 
its own account and for its own benefit, unless prevented 
by the interposition of this court.” The prayer of the 
petition is: “1. That defendant may be perpetually en- 
joined from selling any official copies of said supreme 
court reports, except those lawfully purchased from the 
said reporter or from some other person with lawful au- 
thority to sell such reports. (2) That defendant may be 
required to deliver to the proper officer of the state of Ne- 
braska, upon such terms as equity may require, all copies 
of said official supreme court reports in possession or con- 
trol of defendant, except those lawfully purchased from 
said reporter or from some other person with lawful au- 
thority to sell such reports. (8) That an accounting may 
be taken of the profits wrongfully made by defendant out 
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of plaintiff’s said publishing enterprise, and to that end 
that defendant’s books of account may be subjected to the 
examination and scrutiny of plaintiff and this court, 
and that plaintiff may have judgment for the amount of 
said profits, or for $85,400, together with interest from 
March 1, 1905, and for costs of suit,’ with a general 
prayer for equitable relicf. 

1. The first ground of the plaintiff’s complaint against 
the defendant is that one of the objects of the law and 
the provisions of the contract between the plaintiff and 
the defendant was to secure to the state the stereotype 
plates from which the reports were printed, so that the 
state could reproduce “copies of said reports indefinitely 
at nominal cost, and for the further purpose of pre- 
venting the clandestine use of its said stereotype plates 
to the detriment of the state and its library fund.” It will 
be noticed that there is no alleeation in the petition that 
these reports were copyrighted, or that any steps were 
taken on the part of the state, either through the action 
of the legislature or its contracts with the defendant, 
to protect the state in its right of authorship of the mat- 
ter contained in the reports. If the object of the state 
was to prevent other parties from publishing the reports 
and selling them to the public, that object does not ap- 
pear from any positive enactment of the legislature, nor 
from any provision of the contracts into which the state 
entered with the defendant. 

2. The federal constitution authorizes congress to se- 
cure to authors and inventors for limited times the ex- 
elusive right to their respective writings and discoveries, 
and, pursuant to such authority, congress has provided 
that any citizen who shall be “the author, inventor, de- 
signer or proprietor of any book * * * shall (upon 
certain conditions) have the sole liberty of printing, re- 
printing, publishing, completing, copying, executing, fin- 
ishing, and vending the same.” It is only through these 
provisions of the law that the writings of authors can be 
protected as their individual property. No such right 
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existed at the common law. In Banks v. Manchester, 128 
U.S. 244, 9 Sup. Ct. Rep. 36, the court said: 

“A copyright cannot be sustained as a right existing at 
common law; but, as it exists in the United States, it 
depends wholly on the legislation of congress.” 

In that case the reporter of the supreme court of Ohio 
attempted to obtain a copyright of the reports of the 
opinions of the supreme court of that state for the benefit 
of the state, and it was held that the reporter was not the 
author, inventor, designer, or proprietor of the syllabus, 
the statement of the case or the decision or opinion 
of the court. The action was to prevent the publication of 
the opinions of the supreme court in the American Law 
Journal. Several other questions are discussed, which 
are interesting in view of the circumstances of the case 
at bar, but the importance of the case to this discus- 
sion is in the principle that no property right can. be 
asserted in literary work that has been made public, ex- 
cept under the provision of the federal constitution and 
the legislation of congress pursuant thereto. It is not 
alleged in the petition in this case that any attempt was 
made on the part of the state, or any one for it, to re- 
serve to the state the exclusive use of the literary mat- 
ter constituting the volumes of the reports in question. 

3. It will also be noticed that there is no allegation 
in the petition that this defendant has violated any of 
the provisions of its contracts with the state, nor that it 
has violated any of the express requirements of the statute. 
It is alleged that the law and the contracts of the par- 
ties created a fiduciary relation between the state and the 
defendant. Upon this proposition it must be observed 
that the statutes do not forbid the printing and publish- 
ing of these reports by any person or persons who may 
desire to do so, and do not require the officers of the 
state to prescribe any limitations of that kind in the con- 
tracts that may be made for printing reports. The con- 
tracts with the defendant were made upon public com- 
petition, as the law required, and no attempt was made 
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therein to limit the right of the defendant to print and 
sell such copies of the reports as it might see fit. These 
were ordinary contracts, upon the one part to perform cer- 
tain services, and upon the other to pay a certain price 
therefor. The parties contracted in the manner of equals. 
Neither was in any degree under the influence or control 
of the other in entering into the contracts, or in the per- 
formance thereof. Merely reposing confidence in a party 
does not of itself create a trust, nor make a trustee of one 
in whom confidence has been reposed. If the relation 
of trust is created by a contract, and in view of that rela- 
tion a confidence is reposed, a fiduciary relation may be 
said to exist. In most contracts of hire a special con- 
fidence is reposed in each other by the parties, but more 
than this is required to establish fiduciary relations. The 
consent, either expressed or implied, of the trustee to as- 
sume that relation is necessary in all cases in order to 
raise a fiduciary relation from contracts entered into by 
him. Patten v. Warner, 11 App. D. C. 149. Neither the 
law nor the contracts themselves raised any fiduciary rela- 
tions between the parties. 

4, It was, however, necessary under the contracts that 
the state entrust to the care of the defendant the manu- 
scripts which had been prepared by the officers of the 
state, and it is claimed by the state that the stereotype 
plates that were, under the law and these contracts, to be 
the property of the state became so as soon as they were 
manufactured, and even while being manufactured, so that 
it was also necessary that these plates, as the property of 
the state, be entrusted to the care of the defendant. It is, 
of course, true that this required such confidence on the 
part of the state as is implied when one party entrusts 
its property to the care of another, and it would seem 
to follow that the defendant would not be justifiable in 
using, for its own private purposes, those things that were 
' entrusted to its care to enable it to carry out its contract 
with the state, without the consent, express or implied, 
of the state. In so far as it has done so, it may be said 
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that it has violated the confidence of its employer, and 
has made an unwarranted and unlawful use of the prop- 
erty of the state. It is manifest that there is nothing 
in the law, nor in the contracts of the defendant, that 
would have prevented the defendant from using the lit- 
erary matter contained in these volumes, as any other 
citizen of the state might use it. The right of any citizen 
to print and sell literary matter that is not copyrighted 
is undoubted. If under the law the state could have 
reserved to itself or its officers the sole right to publish 
the literary production contained in these reports, and 
had exercised that right, either by obtaining copyrights 
thereon, or by apt provision for that purpose in its con- 
tracts with the defendant, a different question would be 
presented from the one presented here. It did not, as far 
as the allegations of this petition go, attempt to do either, 
If we consider that the manuscripts furnished by the state 
might have been of intrinsic or pecuniary value, exclusive 
of the right of authorship in the literary production, the 
violation of the confidence reposed in the defendant con- 
sisted, not in the use of the matter contained in the manu- 
scripts, but in the use of the manuscripts themselves, 
property belonging to the state. It is doubtful whether 
the stereotype plates became the property of the state 
before their delivery to the state. All provisions of the 
contract upon that point appear in the above quotations. 
That they should “remain the property of the state” was, 
necessary under the law, which intended that the state 
should not dispose of these plates, and this expression in 
the contract is of no assistance to us in determining from 
what time they should become the property of the state. 
The provision that they “shall be delivered free of charge” 
makes it the duty of the defendant to transport them at 
its own expense, and would ordinarily fix the time of the 
change of title in the property so delivered; and, in the 
absence of any other provision as to when the title in 
these plates should vest in the state, would seem to be 
controlling. If, at any time before the delivery, the 
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plates had been destroyed, without fault of either party 
to the contract, it would seem that the duty would de- 
volve upon the defendant to restore them and deliver them 
according to the contract, and this is the ordinary test 
of ownership; so that, in the absence of any other pro- 

_ Vision in the contract, it would seem*that the title of the 
state in the plates would begin upon the delivery of the 
plates. If, however, we suppose that the defendant was 
manufacturing the plates for the state, and that, as soon 
as the defendant selected the material from which they 
were to be manufactured and commenced the manufacture 
of the same, the plates became the property of the state, 
and if there was no consent in the contract, expressed or im- 
plied, that the defendant might use these plates for its 
own purposes, then such use of the plates by the defend- 
ant would be unwarranted, and it would become liable 
to the state therefor. Undoubtedly, one who uses the 
property, or property rights, of another is liable for dam- 
ages. There is, however, no allegation in the petition 
as to the value of this use of the manuscripts or of the 
plates. The measure of damages for such unwarranted 
use of the property of another by a bailee is not the 
value that mav be preduced by the labcr and investment 
of the wrongdoer, combined with such use of the prop- 
‘tery, but is the value of the use itself, and any damage 
that may be done to the property in so using it, or, if 
, the use amounts to a conversion, then the measure of 
damages will be the value of the property itself. But 
this petition is not framed with a view to recover such 
damages, and no such damage is alleged. 

5. The allegation that the sale of these reports by the 
defendant has deprived the plaintiff of an opportunity 
to sell them is, for another reason, wholly insufficient to 
support an action for damages against the defendant. 
There is an allegation that the plaintiff has been damaged 
thereby in the sum of $85,400, but there is no allegation of 
fact from which it is made to appear that any such dam- 
age could have arisen. It is not alleged that the plaintiff 
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would or could have realized any profit upon the sales 
that it might have made, if not prevented by the defend- 
ant; so that the statement that the defendant has been 
damaged would amount to an unwarranted conclusion. 
Nor is there any allegation of fact from which it could 
be determined that the plaintiff was or could have been 
prevented from making sales by the fact that the defend- 
ant sold copies of these reports. 

6. From the foregoing considerations it may also be 
seen that there is no basis in the petition for the relief 
asked for by injunction. The plaintiff has no such prop- 
erty rights, either legal or equitable, in any volumes of 
reports printed by the defendant, and now in its hands, 
as would entitle the plaintiff to prevent the defendant 
from disposing of such volumes, or that would entitle the 
plaintiff to demand such reports from the defendant as 
the property of the state. It follows that the facts al- 
leged in this amended petition are neither sufficient to 
enable the plaintiff to recover damages from the defend- 
ant, nor to entitle it to any relief in equity. It was 
understood upon the argument .that the plaintiff would 
not attempt to plead further. 

The demurrer to the amended petition is therefore sus- 
tained and the cause 

DISMISSED. 


KNIGHTS OF THE MACCABEES OF THE WORLD, APPELLEE, V. 
EDWIN M. SEARLE, JR., APPELLANT, ET AL. 


Fitep DecemsBer 20, 1905. No. 14,292. 


1. Beneficial Associations: ProTecTION or NAME. Under section 110, 
chapter 43, Compiled Statutes 1903, the auditor Is not authorized 
to issue a certificate of organization to a society whose name or 
title so resembles a title already in use in the state as to have a 
tendency to mislead the public. 


2. 


. If a name or title of a beneficiary insurance com- 
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pany contains a descriptive word by which the society is gen- 
erally known to the public, to incorporate that word as the 
characteristic word in the name of a proposed new company 
must be held to have a tendency to mislead the public. 


APPEAL from the district court for Lancaster county: 
ALBERT J. CORNISH, JUDGE. A/ffirmed. 


Norris Brown, Attorney General, William T. Thompson, 
W. H. Thompson and J. C. Hartigan, for appellant. 


Hainer & Smith, contra. 


SHDGWICK, J. 


The district court enjoined the auditor “from issuing 
a permit (to plaintiff) to use the word ‘Maccabees’ in 
the formation of its corporate name, and enjoined all 
other defendants from using the word ‘Maccabees’ in the 
formation of the corporate name of the new or proposed 
society for which they have been designated as officers.” 
The plaintiff is a Michigan corporation, and is authorized 
to do business in this state as a fraternal beneficial asso- 
ciation. Its corporate name is “The Knights of the Mac- 
cabees of the World.” It has been doing business under 
that name for more than 20 years, and was doing busi- 
ness in this state before the adoption of the present law 
regulating beneficiary associations, and has continued 
under the operation of that law. The auditor, at the re- 
quest of the other defendants, was about to issue certi- 
ficate of organization to a fraternal beneficial association 
which was being organized by the other defendants under 
the name of the “Western Maccabees.” The question was 
presented by a general demurrer to the petition for injunc- 
tion, which was overruled, and this is the ruling com- 
. plained of. The correctness of this ruling depends mainly 
upon two questions. First: Can the action of the auditor 
in issuing or refusing this certificate be controlled by the 
courts under any circumstances? Second: Is the name 
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which has been adopied by the other defendants seeking 
this license the same name as the name of this plaintiff, 
or does it so nearly resemble the plaintiff’s title as to 
have a tendency to mislead the public? 

1. This court has frequently approved the general doc- 
trine in 2 High, Injunction (4th ed.), sec. 1,249: “No 
principal of equity jurisprudence is better established 
than that courts of equity will not sit in review of the 
proceedings of subordinate political or municipal tribu- 
nals and that where matters are Jeft to the discretion of 
such bodies, the exercise of that discretion in good faith 
is conclusive, and will not, in the absence of fraud, be 
disturbed.” The rule is stated by Mr. Chicf Justice Ful- 
ler, as follows: 

“The writ of mandamus cannot issue in a case where 
its effect is to direct or control the head of an executive 
department in the discharge of an executive duty, involv- 
ing the exercise of judgment or discretion.” United States 
v. Blaine, 189 U. S. 306, 11 Sup. Ct. Rep. 607. 

In State v. Searle, 74 Neb. 486, which involved a con- 
struction of the provisions of section 100, chapter 48, Com- 
piled Statutes 1903 (Ann. St. 6492), it was held that, 
in the matter of granting the annual license provided for 
in that section, the auditor, while clothed with a large 
discretion, was not given unlimited and arbitrary power 
to refuse a license. This was thought to be the policy 
of our statute, plainly derived from a consideration of all 
of its provisions. The same reasoning’ seems to apply 
here. The scction under consideration (Comp. St. 1903, 
ch. 43, sec. 110, Ann. St. 6502), provides that, if the audi- 
tor shall find (among other things) “that the name or 
title is not the same, or does not so nearly resemble a 
title in use as to have a tendency to mislead the public, 
he shall approve the same, and forthwith issue a certificate 
of organization to such society.” If the name adopted by 
the society asking for the certificate of organization re- 
sembles a title in use by a company of a similar nature, 
so as to have a tendency to mislead the public, the audi- 
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tor is not authorized under this statute to issue the cer- 
tificate. 

2. Did the name or title of this company so nearly re- 
semble a title in use as to have a tendency to mislead 
the public? The petition demurred to alleges that the 
word “Maccabees” is the principal part of the corporate 
name of the plaintiff, and has been so established by the 
plaintiff at great expense of time and money; “that the 
plaintiff is commonly known and designated by the public 
by the name of ‘Maccabees.’ That the defendants, who 
are promotors of said proposed association, were here- 
tofore members of plaintiff association; that they and 
each of them, without just cause therefor, became dis- 
contented and dissatisfied with some of the requirements 
of plaintiff, the exact nature of which plaintiff is unable 
to state; that said defendants last referred to, with the 
intent to gain an undue advantage over plaintiff by caus- 
ing the public to believe that the new society by them 
proposed to be incorporated was or had some connection 
with plaintiff, did insert as the principal part of its pro- 
posed corporate name for said new society the word ‘Mac- 
cabees,’ so as to mislead the public and bring about con- 
fusion as to the identity of the societies, and thereby 
enable it to obtain membership by causing persons to 
believe that the plans of operation were the same, and the 
new society only a branch or component part of plaintiff 
association.” If the word “Maccabees” is a descriptive 
. word in the name of plaintiff, and the public are in the 
habit of designating the plaintiff society by that name, 
and the society is commonly so known to the public, it 
would seem that there could be no doubt that the title 
“Western Maccabees” so nearly resembles the name of 
the plaintiff as to have a tendency to mislead the pub- 
lic. Suitable names for societies of this nature are not 
so rare as to make it necessary to borrow charactcristic 
words from the name of another association. It was not 
necessary for the plaintiff to allege and prove that the 
public would be misled by the use of a part of plaintiff’s 
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name in the way proposed. It was sufficient to allege 
and prove that there would be a tendency to so mislead 
the public. The statute requires that such tendency be 
avoided, and does not allow a society to be organized hav- 
ing a nanie or title so borrowed from a name already in 
use. 

The demurrer to the petition was properly overruled, 
and the judgmeut of the district court is therefore 


AFEIRMED. 


FRANK BARKER V. STATE OF NEBRASKA, 
Fitep JuNE 15, 1905. No. 14,323. 


Error to the district court for Lancaster county: Ep- 
warp P. WoumEs, Jupcr. Reversed. 


Francis G. Hamer, for plaintiff in error. 


Norris Brown, Attor ency General, and W. 7’. Thompson, 
contra. 


Per CURIAM. 


Error found in the record. Order of dismissal of the 
district court reversed and cause remanded for further 
proceedings. Application for suspension of sentence over- 
ruled for the reason that jurisdiction of that matter rests 
with the district court from which these proceedings come. 
Mandate to issue instanter. 


The following opinion was filed December 20, 1905 


1. Criminal Law: INSANITY: VENUE. Under the law prior to the act 
of 1901, the district court of the county of the conviction and 
sentence of death of a person charged with a capital offense had 
jurisdiction, independent of statute, to investigate the ‘question 
of the sanity of such convict; but that jurisdiction has by the 
statute been transferred to the judge of the district court for the 
county in which the penitentiary is situated, 


22 
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2. Convict: INsaAnITY: Procepure. Under section 6 of chapter 105, 
laws 1901, it is the duty of the warden, if a convict confined in 
the penitentiary under sentence of death appears to be insane, 
to give notice thereof to a judge of the district court for the 
county in which the penitentiary is situated, and if such notice 
is given a jury must be summoned “to inquire into such in- 
sanity.” 


JURISDICTION: Duty or Jupax. The jurisdiction 
of tie judge of the district court for Lancaster county to inquire 
as to the sanity of a convict confined in the penitentiary under 
sentence of death does not depend upon the giving of the notice 
by the warden. If it is alleged in a proper application to the 
judge, under oath, that the convict is insane, and that the 
warden unjustifiably refuses to give the statutory notice, it is 
the duty of the judge to make such investigation as will satisfy 
him whether there are such appearances of. insanity as will 
justify summoning a jury to try the question. 


4, Dismissal of Application. If the judge, upon such investigation, 
is satisfied that the warden was justified in his refusal to give 
the ‘notice, and that there are no substantial appearances of 
insanity, the application will be dismissed. 


5. Trial by Jury. If upon investigation of the application, the judge 
finds that the convict appears to be insane, a jury should be 
impaneled to try the question of insanity. 


SEDGWICK, J. 


The plaintiff in error was convicted in the district court 
for Webster county of the crime of murder in the first 
degree, and sentenced to be executed by hanging. A fter- 
wards, upon proceedings in error brought in this court, the 
judgment of the district court was affirmed, and the date 
of the execution was fixed for the 16th day of June, 
1905. A few days before the day fixed for the execution 
the defendant, by his attorney, applied to one of the 
judges of the district court for Lancaster county for an 
examination as to the sanity of the defendant. It was al- 
leged in the application that the defendant appeared to 
be and was insane, with the other necessary allegations of 
the application, except that the application alleged that 
the warden of the penitentiary refused to notify the judge 
of the district court for Lancaster county that the defend- 
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ant appeared to be insane, and that therefore the applica- 
tion was made by the defendant’s attorney. The application 
was denied upon the sole ground that the court was with- 
out jurisdiction to entertain it because of the want of sych 
notice by the warden. This court held that the failure 
of the warden to give notice to the judge of the district 
court did not deprive the district court of jurisdiction to 
investigate the matter, and the order of the district court 
was reversed. It is necessary that the reasons for this 
holding should be stated. 

In 1901 there was an act of the legislature entitled: 
“An act for the carrying into effect of the death penalty, 
and to repeal (certain sections) of the criminal code.” 
The principal object of this act was to provide for execu- 
tions at the penitentiary instead of in the respective coun- 
ties as the law before provided. Sections 553 and 554 of 
the criminal code were substantially reenacted as sections 
6 and 7 of the new act and, as reenacted, are as follows: 

Section 6. “If any convict under sentence of death shall 
appear to be insane, the warden shall forthwith give no- 
tice thereof to a judge of the district court of the county 
in which the penitentiary is sitnated, and shall summon 
a jury of twelve impartial electors of the county, to in- 
_ quire into such insanity at a time and place to be fixed 
by the judge, and shall give immediate notice thereof to 
the attorney general of the state and the county attorney 
of the county in which the conviction was had.” 

Section 7. “The judge, clerk of the court, and attorney 
general or his deputy, shall attend the inquir Y> witnesses 
may be produced and examined before the jury. The 
findings shall be in writing and signed by the jury. If 
it be found that the convict is insane, the judge shall sus- 
pend the execution of the convict until the warden shall 
receive a warrant from the governor of the state direct- 
ing such execution. The finding of the jury and order 
of the judge, certified by the judge and clerk, shall be 
transmitted to the clerk of the district court of the county 
in which the conviction was had, and shall be by such 
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clerk entered upon the journal of the court.” Laws 1901, 
ch. 105. 

To hold that the warden, by refusing to give the notice 
mentioned in section 6, could prevent the judge of the 
. district court from investigating as to the sanity of the 
person under sentence of death, would be to give an ar- 
bitrary power to the.warden that the statute never in- 
tended to give. The convict is under the care of the 
warden, and if there are appearances of insanity the fact 
must necessarily come to the attention of the warden. 
The statute makes it his duty, when there are such ap- 
pearances, to notify the judge of the district court of that 
fact. This is to avoid the possible danger that a convict 
might be executed, while insane, without the fact coming 
to the notice of the proper judicial authorities, and the 
requirement is not for the purpose of giving the warden 
the power of life and death of an insane convict. The 
matter is left to the discretion of the judge, but he must 
exercise that discretion, and, when it is brought to his 
attention by affidavit that there are appearances of in- 
sanity, he must take measures to ascertain the reality of 
those appearances. This jurisdiction and practice is much 
older than the statutes of our state. In 1 Chitty, Crim- 
inal Law, p. *761, it is said: “It has from the earliest 
periods, been a rule, that though a man be in the full 
possession of his senses when he commits a capital offense, 
if he become non compos after it, he shall not be in- 
dicted; if, after indictment, he shall not be convicted; if, 
after conviction, he shall not receive judgment; if, after 
judgment, he shall not be ordered for execution. And 
this opinion is confirmed by the fact, that a statute was 
passed in the reign of Henry the Eighth, to allow of exe- 
cution of persons convicted of high treason, though in- 
sane, which was always thought cruel and inhuman, and 
was repealed in the reign of Philip and Mary. The true 
reason of this lenity is not that a man, who has be 
come insane, is not a fit object of example, though this 

might be urged in his favor, but that he is incapable of 
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saying anything in bar of execution, or assigning any 
error in the judgment. The judge may, if he pleases, 
swear a jury to inquire, ex officio, whether the prisoner 
is really insane, or merely counterfeits; and, if they find 
the former, he is bound to reprieve him till the ensuing 
session.” It was not the purpose of our statute to do 
away with this beneficent principle of the common law, 
and there can be no doubt that, in the absence of a stat- 
ute, and under the old practice, where the convict, after 
sentence, was confined in the county jail of the county 
of his conviction, it would be the duty of the judge of 
the court in which he was convicted, upon a formal repre- 
sentation to him under oath that the convict appeared to 
be insane, to make investigation of the matter. The pres- 
ent statute requires that the convict, after sentence, be 
transferred to the penitentiary, and it also transfers the 
jurisdiction from the county of the conviction to the judge 
of the court for the county in which the penitentiary is 
situated. The warden is an officer of the state, and his 
position and authority are such that, if, in his judgment, 
the convict appears to be insane, the district judge can- 
not refuse to call a jury to investigate the matter, but, 
if the warden neglects to notify the judge that the con- 
vict appears to be insane, the judge should, upon proper 
information of that fact, and a prima facie showing that 
the convict is insane, investigate the matter for himself 
so far as to determine whether the convict appears to be 
insane, and, if he finds that he does so appear, then it 
would be his duty to impanel a jury to try the question of 
insanity. If, in the absence of the notice by the warden, 
the judge, upon investigation, does not find such appear- 
ances of insanity in the convict, he would not be required 
to call a jury to investigate the matter, but would dismiss 
the application. He cannot, however, refuse to make any 
investigation of a proper allegation of insanity solely upon 
the ground that the warden has not notified him that 
such investigation is necessary. See also authorities cited, 
12 Cyc. p. 772, and note 33. 
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For these reasons, the order of the district court was 


REVERSED. 


WILLIAM KRENS Y. STATE OF NEBRASKA. 
Firep DecemsBer 20, 1905. No. 14,040. 


1. Criminal Law: (Coprerenpants: Review. Where two persons 
charged jointly with a criminal offense demand and are accorded 
separate trials, an order of the court refusing the request of the 
one on trial for the presence of his codefendant in the court room 
will not be reviewed by the appellate court, in the absence of 
any showing of prejudice resulting to the rights of the accused 
by the refusal of such request. 


2. Evidence of identification of shoes taken from the defendants 
examined, and held sufficient. 


3. Evidence: CopEFENDANTS. One of two persons jointly charged with 
the commission of a crime cannot, by being accorded a separate 
trial, prevent the state from introducing evidence, otherwise 
competent, to prove his guilt, because such evidence also tends 
to establish the guilt of his codefendant. 


4, Evidence describing comparisons made between the shoes worn by 
the accused and footprints found near the place where the crime 
was committed, without the opinions of the witnesses, is proper 
and competent as tending to connect the accused with the com- 
mission of the offense. 


Error to the district court for Custer county: BRUNO 
O. Hostetter, JuDeE. Affirmed. 


Aaron Wall, O. L. Gutterson and N. 7. Gadd, for plain- 
tiff in error. 


F. N. Prout, Attorney General, and Norris Brown, 
contra. 


BARNES, J. 


The plaintiff in error, William Krens, together with his 
brother Joseph, were jointly charged with the crime of 
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burning a certain stack of oats, of the value of $35 and 
upwards, belonging to one Albert J. Read, on the 10th day 
of September, 1904, in Custer county, Nebraska. When 
the case came on for hearing in the district court for that 
county, both defendants demanded separate trials. The 
court, in compliance with their demands, ordered a sever- 
ance; and the plaintiff, who will hereafter be called the 
accused, was placed upon his trial, which resulted in his 
conviction. He was thereupon sentenced to serve a term 
of two years in the state penitentiary. To reverse that 
judgment he brings error to this court, and relies for a 
reversal upon four assignments. 

1. He contends that the court erred in refusing to per- 
mit his codefendant, Joseph Krens, to remain in the court- 
room during his trial. 

It is a sufficient answer to this contention to say that 
the matter complained of is one resting in the sound dis- 
cretion of the trial court. There is no showing of an 
abuse of such discretion, or that the accused was in any 
way prejudiced in his substantial rights by the refusal to 
allow his codefendant to be present at the trial. The order 
complained of was the result of the severance which the 
accused demanded, and he is not in a position to complain 
of a situation which resulted from his own action. 

2. Complaint is also made of the action of the trial 
court in admitting in evidence state’s exhibits “A” and 
“B”? the former being the shoes of the accused, and the 
latter those of his codefendant, Joseph, because of lack 
of proper identification. It appears from the evidence 
that on the 10th day of September, 1904, Albert J. Read 
had a party of the name of Howard threshing for him 
with a steam thresher. Howard had recently come into 
the neighborhood from a distance, bringing with him his 
threshing outfit, and this was his first work in that neigh- 
borhood. That night, after Mr. Read had retired, he was 
awakened by a neighbor, who informed him that a fire was 
destroying his grain stack and other property. Read and 
Howard went immediately to the scene of the fire, where 
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they found the grain, straw, wagons, racks and separator 
were either burned up, or were then burning. It was dis- 
covered that certain parts or attachments of the engine, 
which stood some distance from the fire, had been broken 
off and thrown into the burning stack. It appears that 
the accused and his codefendant were, during that season, 
and had been for several seasons prior thereto, engaged 
in running a threshing machine in that vicinity. Previous 
to the fire the accused stated to one Herman DBurrows that 
“if any other machine would pull onto his run he would 
fix them.” He also made substantially the same state 
ment to one William Hanna. At daylight, the next 
morning after the fire, Read and Howard found the tracks 
of two persons only a short distance from the burned grain 
stack leading away from it and in the direction of the resi- 
dence of the accused. They followed the tracks across two 
pieces of plowed ground, some stubble, through a corn 
field, across another stubble field, and to within a couple 
of rods of the house where the accused lived and was stay- 
ing at the time of the fire. The tracks were subsequently 
followed by Charles Hussie, George Luce and William 
Haney. The accused and his codefendant were arrested 
by the sheriff of Custer county on the afternoon following 
the fire, and their shoes were taken from them by the 
officer, who testified that exhibit “A” was the pair of shoes 
he took from the accused, and exhibit “B” was the pair 
taken from his codefendant, Joseph. According to the 
testimony of the sheriff, exhibit “A” was a pair of pegged 
shoes, one of them having a defective heel; and exhibit 
“BR” was a pair of box-toed sewed shoes. While the offi- 
cer was Somewhat uncertain in his explanation as to how 
he knew that the shoes, exhibit “A,” belonged to the ac- 
cused, and exhibit “B” to his codefendant, yet his testi- 
mony was positive that he took the shoes, exhibit “A,” 
from the accused; that they were worn by him at the time 
he was arrested, and that exhibit “B” was the pair worn by 
Joseph. So we are satisfied that the identification was 
sufficient, and the trial court did not err in permitting the 
shoes to be introduced in evidence. 
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3. The accused further contends that the trial court 
erred in admitting in evidence the facts and circumstances 
which tended to show the presence of his codefendant at 
the place where the fire occured. Counsel’s line of argu- 
ment in support of this contention seems to be that the 
accused should not be burdened with the facts which con- 
cerned his codefendant; “that it is not contended that 
more than onc pair of the shoes belonged to him, yet the 
state introduced in evidence, over his objection, not only 
the shoes claimed to have been taken from him, but like- 
wise the shoes purported to have been taken from the 
person of Joseph; that the evidence from beginning to end 
involves one pair of shoes as much as it does the other; 
that one reading the record would be impressed from the 
evidence that two persons were being tried for the offense 
instead of one.” No authorities are cited in support of 
this contention, and it would seem a sufficient answer to 
it to say that the accused and his brother, Joseph, were in- 
formed against jointly for the commission of the crime 
for which the accused was on trial; that it would be prac- 
tically impossible for the state to prove that the offense 
was committed by the accused, without the introduction of 
proof tending to show the guilt of his codefendant, Joseph. 
‘Any competent evidence which tended to show that both 
of the accused persons were present at the time and place 
where the fire occurred, and probably committed the 
offense, should be received upon the trial of either of 
them. Persons jointly charged with the commission of a 
crime cannot, by demanding separate trials, deprive the 
state of the right to introduce competent evidence to prove 
the guilt of the one on trial, because such evidence also 
tends to connect the other with the commission of the 
offense charged. So, where two persons are charged 
jointly with a criminal offense, it is proper to prove, on 
the trial of one of them, that they were both present and 
participated in its commission. 

We are therefore of opinion that the district court did 
not err in receiving the evidence complained of, 
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4. Lastly, it is contended that the court erred in ad- 
mitting the state’s evidence describing the tracks and the 
comparisons made between them, and the shoes, exhibits 
“A” and “B.” From an examination of the evidence it 
appears that the persons who made these comparisons tes- 
tified to what they did, and the things they saw; how the 
shoes were taken from the accused and his codefendant 
and fitted into the tracks which led from the fire to a point 
near their residence, leaving the jury to draw their own 
conclusions from the facts thus related. The witnesses 
were not allowed to testify as to their conclusions, but 
were permitted to state what they did, and how they made 
the comparisons, and what such comparisons showed. 
This evidence was proper and competent, because it tended 
to connect the accused with the commission of the crime 
charged against him. People v. McCurdy, 68 Cal. 576; 
Commonwealth v. Pope, 103 Mass. 440; Clark v. State, 28 
Tex. App. 189. As counsel for the accused has not directed 
our attention to any authorities supporting his contention, 
we conclude that the trial court properly received the evi- 
dence complained of. 

An examination of the record convinces us that the 
accused was accorded a fair trial, and that the evidence 
is sufficient to sustain the verdict and judgment. We are 
satisfied that the record contained no reversible error, and 
the judgment of the district court is therefore 


AFFIRMED. 


In RE Esrare OF CHARLES NELSON, DECEASED. 
JOHN LARSON v. MARTIN THORSON ET AL. 


Frep DecemBer 20, 1905. No. 13,915. 


1. Wills: Comrrrency. Where a testator, though aged and infirm, 
understands the nature of the act he is performing, knows and 
can retain in mind the amount and character of his property, 
and who are or naturally should be the objects of his bounty, 
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and has a full understanding of the persons or institutions to 
whom and the purposes for which his devises and bequests are 
made, he is competent to make a will. 


2. Harmless Error. Where a verdict and judgment is the only one 
that could be supported under the evidence, errors in the rul- 
ings of the court are without prejudice and will not be con- 
sidered. 


Error to the district court for Saunders county: BrEn- 
JAMIN I’. Goon, Jupep. Affirmed. 


Simpson & Good, for plaintiff in error. 


V. L. Hawthorne, J. L. Sundean and 8. H. Sornberger, 
contra, 


Lerron, C. 


On July 25, 1903, Charles Nelson, who was an old 
Swedish farmer, residing in Saunders county, made a will 
whereby he left all of his property, consisting of an 80 
acre farm and some personal property, to certain chari- 
table and educational institutions connected with the 
Swedish Lutheran church. On October 2 of the same 
year Nelson died. The will was filed for probate with 
the county judge of Saunders county, when objections 
were filed to the probate and allowance of the same by 
Nelson’s widow and by John Larson, a brother of Nelson, 
who resided in California. The objections made to the 
probate of the will denied the execution of the same and 
the testamentary capacity of Nelson, and also alleged that 
it was procured by the fraud and undue influence of one 
J. E. Swanbom. Upon a hearing the will was admitted to 
probate, from which order John Larson appealed to the | 
district court. From a judgment and verdict in that court 
sustaining the will, John Larson prosecutes error to this 
court. 

At the time of his death Charles Nelson was in his 
78th year. He had been a resident of Saunders county 
and had lived upon the farm from the time that he first 
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homesteaded it, a period of more than 30 years. Twenty- 
two years ago, and before he was married, a part of his 
brother’s family lived with him for some time upon the 
land, but he had not seen his brother for many years, 
nor had the families been intimate for a long period, 
though Larson and his family had lived in Omaha up 
to four years before this time. Nelson was a member of 
the Swedish Lutheran church at Mead, Nebraska. For 
three or four years prior to his death he had been ailing 
more or less, his debility increasing with his years, and 
for some time prior to the date of the execution of the 
will, while he was able to be up and around the place, 
he was not strong enough to do any work except a few 
chores, and for some years he had rented his farm, though 
caring for his stock himself most of the time. It ap- 
pears that he relied upon a neighbor and friend to ad- 
vise him with reference to the marketing of his grain 
and stock, to sell the same for him, and to deposit the 
money received in the bank. On July 238, 1903, he 
wrote to J. E. Swanbom, the pastor in charge of the 
church at Mead to which he belonged, asking him to come 
to see him. Swanbom went to the farm the next day, 
when Nelson told him that he wanted him to draw up a 
will for him. Swanbom objected, saying he was not well 
fitted for this, suggesting that Mr. Sundean, a lawyer at 
Wahoo, could talk Swedish with him and was better 
qualified to draw up a will. Nelson asked him to call 
up Sundean by telephone and ask him to come out. In 
the same conversation he told Swanbom he intended to 
make a will of his property to some benevolent institu- 
tions and asked him which were most in need of sup- 
port. In response to this Swanbom named the institu- 
tions which benefit by the will. The next day Swan- 
bom and Sundean went to Nelson’s house, and Sundean 
drew up a will in accordance with Nelson’s directions. 
At that time he told Sundean who his relatives were, 
stated that he had no children, that he did not want to 
leave any of his relatives any property, and both Nelson 
and his wife said that they wanted the will made so 
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their relatives would get nothing. Sundean suggested 
that he make. no bequest for his wife, but provide for her 
maintenance and support, and that the institutions should 
get nothing until after his wife’s death, and the will 
was drawn up in accordance with these suggestions. Nel- 
son was able to be up and about, and was sitting in the 
room with his clothes on. Swanbom testifies that a year 
before this time Nelson had told him he had no children, 
said that his heirs did not care for hifm and that he in- 
tended to leave the property to a benevolent institution. 
The day before the will was made, Nelson told Swanbom 
that Mr. Henning, a neighbor, wanted him to make a will 
giving the property to his brother, John Larson. Sun- 
dean testifies that during the conversation with reference 
to the provisions of the will Nelson talked connectedly 
and intelligently, that he spoke slowly, but that there was 
no incoherency in his conversation; that in writing the 
will he wrote Mr. Nelson’s name as “Charles N. Nelson,” 
and that when he read the will to him Nelson said that 
he had no middle initial, and the name was changed ac- 
cordingly; that there was some discussion with reference 
to the manner in which the Luther Academy, one of the 
beneficiaries, should use the money, and also whether 
that left for mission purposes should be for foreign mis- 
sions or missions of the synod, and also with reference 
to the manner of employment of the bequest to the Augus- 
tana College and to the Orphans Home. Sundean’s tes- 
timony in substance is that Nelson acted in an intelli- 
gent manner throughout the whole transaction and was 
apparently competent to transact business. 

On the part of the contestants there was testimony by 
one Bergren, a neighbor, to the effect that five years before 
his death Nelson had rented his farm land to him; that Ber- 
gren usually advised him as to when he ought to sell his 
crop and stock, and marketed it for him; that the year 
before his death he seemed a little childish, and remarked 
on the rapidity with which Bergren had put up his hay, 
when in fact the usual time had been employed; that 
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he attempted to pay $20 for this work, when half of this 
amount was enough; that at that time Nelson was weak, 
and walked with a cane; that in April, 1903, the witness 
was assessor in that precinct, and Nelson told him, when 
assessing, he had about 30 head of cattle, when in fact he 
only had 9 calves; that when asked how much money he 
had he said he did not know, that the bookkeeper at the 
bank could tell him; that in May, 1903, Nelson told him 
that he would go*over to Mead and have a will made out, 
that he was going to give his property to his brother, 
Larson, that he had a sister, but he did not want her 
to have any of it. This witness further testifies that he 
did not think Nelson capable of doing business the last . 
year of his life, but on cross-examination he testified that 
he talked to him for an hour the last of May, 1903, as 
to making a will, and that he seemed to understand what 
he wanted, and why he wanted it, and that at this time 
he seemed to know what he wanted to do with his prop- 
erty, the nature of his property, and who he wanted to 
have it, and that in respect to making his will he was 
sane enough. One Henning testifies that on June 23, 
1903, Nelson talked to him about his will; that he told 
him that Swanbom wanted the property for churches 
and charity; that he would not give it to him, and that 
his brother should have the land, and his wife should have 
the personal property. He further testifies that in May 
and June, 1903, he did not think Nelson was in sound 
mind at all times; that he was unsound sometimes and 
sometimes sound. Ifenning’s testimony is corroborated by 
that of his wife and son with relation to Nelson’s physical 
and mental condition, and on cross-examination Mrs. Hen- 
ning testifies that in June he spoke about making his will; 
about leaving his property to his brother; that he said 
he would not leave it to charitable institutions; that his 
wife was to have her support as long as she lived; that 
he had helped his sister all he wanted to; that Larson 
had helped him, and that for that he was going to have it; 
that he seemed to understand his obligation to his brother, 
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and to understand that he was not under obligations to 
his sister nor to these charitable institutions. Mrs. Nel- 
son testifies that the Sunday before the will was made 
Nelson brought in two axes, put one in his bed and one 
in the kitchen; that he took a stick or club and drove 
nails in one end so as to project; that he brought it in and 
said he was going to have it to protect them. 

The testimony as a whole shows testamentary capacity 
on the part of Nelson, and just as plainly fails to show 
the exercise of any undue influence. It shows a condi- 
tion of mind and body of the testator at the time the will 
was made such as is not uncommon in men or women 
of such advanced age who have pursued a life of toil. 
Physical and mental decay had evidently begun, but Nel- 
son was still able to be about the house, and, while subject 
to an occasional vagary or lapse of memory, his mental 
grasp of the facts with reference to his property, his 
duties so far as his wife and his brother and his sister 
were concerned, and his intention as to the use to be 
made of his property, was amply sufficient to make him 
competent to dispose of his estate. Neither is there suf- 
ficient evidence to show undue influence. A year before 
he had expressed the idea of leaving his property for be- 
nevolent purposes. A month after the will was made he 
was told there was still time and opportunity to change 
it, if he so desired, but he refused to alter it. The con- 
yersations which have been narrated by the witnesses 
wherein Nelson spoke of making his will, whether to his 
brother, John Larson, or to the charitable institutions 
to which his property was eventually left, seem to have 
been carried on by him with a clear understanding of 
what his property consisted of, to whom he desired to 
leave it, and their relations to him. The fact that at times 
. he expressed an intention of leaving his real estate to his 
brother, his personal property to his wife, and depriving 
his sister of any share of his bounty, affords of itself no 
ground for believing that when he changed his mind he 
was unduly influenced to do so. If the testamentary dis- 
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position of property may be set aside because the testator 
made a different will from that which he at some former 
time had expressed an intention to make, but few instru- 
ments of this nature would ever be admitted to probate. 
IF'rom the whole evidence we are satisfied that Nelson pos- 
sessed testamentary capacity at the time the will was 
made and that no undue influence was exercised. 

The plaintiff in error has called our attention to certain 
alleged errors in regard to the admission of opinion evi- 
dence as to the capacity of Nelson to make a will, and also 
has complained of certain instructions given by the trial 
court. We deem it unnecessary to consider these asssign- 
ments for the reason that, if a verdict and judgment had 
been returned for the contestants in this case, we would 
have found it our duty under the evidence to have set. it 
aside as against the clear weight of evidence. No other 
judgment than that which has been rendered would be 
proper under the testinony in this case. Tor this reason, 
the errors, if any, which are complained of were without 
prejudice and need not be considered. 

We recommend that the judginent of the district court 
be affirmed. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 
AFFIRMED. 


Henry E. Hunt v. JOHN M. VAN Bera. 
Firep December 20, 1905. No. 13,987. 


1. Trial: Strpunation: Evipence. Where a case is tried upon an 
agreed stipulation of facts and oral and written evidence, it is 
proper for the jury to consider all the evidence, even though part 
of it may be inconsistent with the statement of facts. 

2, Action: DereNsr or Fraup: Evivence. In an action by a bona fide 
purchaser of a negotiable instrument for value before maturity, 
without notice, where the defense is fraud in the procurement of 
the paper, evidence of similar frauds committed by the agent of 
the payee about the same time is inadmissible. Monitor Plow 
Works v. Born, 33 Neb, 747. 
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Error to the district court for Lancaster county: Lin- 
COLN Frost, Jupce. Affirmed. 


‘A. G. Greenlee, for plaintiff in error. 
Billingsley & Greene, contra. 


LETton, C. 


This was an action to recover upon a promissory note in 
the hands of an innocent purchaser for value before ma- 
turity. The defense was, in substance, that the obligation 
was executed under the following circumstances and was 
not enforceable. 

In September, 1898, one Sullivan came to the residence 
of the defendant, who was a farmer residing near Panama, 
in Lancaster county, and claimed to be the agent of 
Pierce’s Cooperative Medical Dispensary of Chicago; that 
the defendant made a contract with this medical dispen- 
sary to treat him for six months, or until completely cured, 
and that he was to pay nothing unless cured. Sullivan 
executed and delivered to the defendant a written contract 
to that effect, and informed the defendant that he wanted 
a duplicate of the contract. Sullivan then filled out what 
appeared to be a duplicate of this contract, and presented 
it to him for signature. He read over the paper, and it 
was an exact duplicate of the contract, and was not a 
promissory note; that, believing this, the defendant signed 
the paper, and that this was the only paper he signed; 
that he did not intend to execute, nor did he execute, a 
promissory note, but that he cannot tell the nature of the 
fraud or artifice which was practiced upon him. The case 
was tried upon oral evidence and upon an agreed stipula- 
‘ tion of facts. The jury found for the plaintiff, and the 
defendant prosecutes error. Four crrors are assigned in 
the brief: That the verdict is not supported by the evi- 
dence; that the court erred in refusing defendant’s request 
for a iat daa instruction; that it erred in refusing an- 
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instruction defining negligence, and erred in excluding 
from the jury a portion of the agreed statement of facts. 

1. It is urged that there was error in leaving to the jury 
the question whether the defendant was negligent in sign- 
ing his name as he did, because upon the stipulated facts 
they could not so find. Defendant concedes that the court 
correctly instructed the jury that the only question for 
them to consider was whether the defendant was negli- 
gent in affixing his signature to the note sued on, but it is 
argued that under the facts stipulated the defendant 
cleared himself from any charge of negligence. If the de- 
fendant had rested content with the evidence furnished 
by the agreed stipulation of facts, possibly there might be 
some ground for this argument, but the defendant him- 
self went upon the stand and testified in relation to the 
transaction with Sullivan. It was shown that at a former 
trial he had testified to the placing of a revenue stamp 
upon the instrument, and that he canceled the same by 
writing his initials thereupon, while at this trial he first 
denied this, but upon cross-examination admitted that he 
did so. The original contract signed by Pierce’s Coopera- 
tive Medical Dispensary was in evidence also, and so 
likewise was the instrument sued upon. The defendant’s 
testimony as to his former evidence was contradicted by 
other witnesses. The jury had the right to consider and 
weigh the oral evidence of the witnesses, as well as the 
appearance of the written papers, in connection with the 
agreed stipulation of facts. Neither was entitled to prece- 
dence over the other. The whole question of the credi- 
bility and weight of the testimony was for the jury, and 
we are of the opinion that the evidence is sufficient to sup- 
port the verdict. This disposes of the first and second 
errors complained of. 

2. As to the third error assigned, the court in the second 
instruction gave upon its own motion the substance of the 
instruction requested and refused. 

3. The next complaint is that the court erred in not 
admitting in evidence a part of the stipulation, which was 
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to the effect that Sullivan, as agent of the medical dis- 
pensary, had made agreements with other persons in the 
neighborhood in which the defendant lived, similar to the 
agreement with the defendant, and that he procured in a 
similar manner what appeared to be a duplicate of the 
contract to be signed by different persons, and that the 
papers thus signed afterwards appeared to be promissory 
notes. In cases of fraud, where intent is material, evi- 
dence of similar fraudulent acts has been admitted by some 
courts as tending to show the intention of the party 
charged with being the fraudulent actor. In this state, 
however, the tendency has been against the admission of 
such testimony. Monitor Plow Works v. Born, 33 Neb. 
747, was an action upon a promissory note. The theory of 
the defense was that the note in suit was forged by C. 
Neidig, who was the payee and indorser of the note, and 
as tending to establish that fact, evidence was admitted 
to the effect that about the same time other notes in favor 
of Neidig had been repudiated and alleged to be forged 
by the apparent makers thereof. This was held to be 
error, the court saying: 

“Tt is not atall certain that the notes referred to by the 
witness Stuart were forged, only that the purported mak- 
ers claimed they did not sign them. But conceding that 
the notes mentioned by Stuart in his testimony were not 
genuine, the proof of such fact could not, in any manner, 
tend to show that Born’s name to the note in controversy 
was forged by Neidig. In other words, it was not compe- 
tent to prove that, at another time and place, Neidig had 
committed the crime of forgery. Smith v. State, 17 Neb. 
358; Cowan v. State, 22 Neb. 519; Berghoff v. State, 25 
Neb. 213.” 

This case was followed in Johnson v. Gulick, 46 Neb. 
817, and in Patterson v. First Nat. Bank, 73 Neb. 384. The 
plaintiff in this case is a bona fide purchaser for value, be- 
fore maturity, in the ordinary course of business, and tes- 
timony to show that Sullivan had procured similar instru- 
ments, in like manner, from other persons, would in 
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nowise throw any light upon the question of whether or 
not the defendant was guilty of negligence in signing the 
paper which was presented to hin. This portion of the 
stipulation was preperly excluded. 

It is now urged by defendant that no evidence should 
have been received which tended to vary or contradict the 
agreed stipulation of facts, and therefore this court should 
consider the stipulated facts as absolutely true, and his 
attorney has furnished us with a brief and argument to 
the effect that evideuce should not be received to contra- 
dict a stipulation. But the defendant’s testimony was 
offered by himself, part of it over the objection of the 
plaintiff that it was covered by the pleadings and by the 
stipulation of facts, and it was evidently upon doubts 
raised by the examination and cross-examination of the 
defendant himself as to the truth of some of the evidence 
set forth in the stipulation that the jury found as they did. 
If the court erred, it did it at his instance and request, 
and against the protest of the opposite party. Having 
insisted upon introducing testimony, the defendant is in 
no position at this time to urge that the stipulation of 
facts alone should have been considered, or that the jury or 
this court should disregard all evidence except the facts 
recited therein. The case seems to have been fairly tried, 
and was submitted to the jury upon instructions not un- 
favorable to the defendant. 

We recommend that the judgment of the district court 
be affirmed. 


AMES and OLDHAM, CC., concur. ~ 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED. 


VoL. 75] SEPTEMBER TERM, 1905. 309 


Goble vy. Brenneman, 


A. GOBLE, APPELLANT, V. M. V. BRENNEMAN ET AL., 
APPELLEES, 


Firep December 20, 1905. No. 14,030. 


1. Homestead: Liens. Where a mortgage lien exists upon a tract of 
land claimed as a homestead, and the mortgage debt is paid by 
the proceeds arising from a Joan secured by a new mortgage on 
the same land, the interest of the claimant being at all times less 
than $2,000 in value, and the homestead is sold to a third person 
while thus incumbered, the transcript of a judgment filed while 
the first mortgage was in force does not become a lien upon the 
premises. France v. Hohnbaum, 73 Neb. 70, 74, followed. 


2. Process: RETURN: IMPEACHMENT. The return of an officer as to 
service of process may be impeached by extrinsic evidence. 


APPEAL from the district court for Adams county: Ep 
L, ADAMS, JUDGE. Affirmed. 


J. W. James, for appellant. 
John M. Ragan, contra. 


LErTon, C. 


Two judgments were rendered in justice’s court in 
Adams county, in January, 1896, against M. V. Brenne- 
man and Ida Brenneman, his wife, transcripts of which 
were at once filed in the office of the clerk of the dis- 
trict court for that county for the purpose of procuring 
‘a lien upon the real estate of the defendants. Executions 
were issued soon after the rendition of the judgments 
and filing of the transcripts and returned nulla bona. The 
defendants occupied certain real estate as a homestead, 
which was of the value of $3,100, and was incumbered by 
a mortgage to the Eastern Banking Company in the sum 
of $1,400. On the first day of April, 1899, the Brenne- 
mans borrowed from the Nebraska Loan and Trust Com- 
pany the sum of $1,550 for the purpose. of paying the 
debt to the Eastern Banking Company, which was done, 
and the first mortgage released on the 10th of April, 1899. 
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On the same day the property was sold to the defendant, 
Mike Flessner, who has ever since occupied the same as 
his homestead. On April 23, 1899, executions were again 
issued upon the judgments and were levied upon the real 
estate. This action was then begun by the judgment 
creditor for the purpose of declaring the judgments to be 
a lien upon the real estate, subject only to a homestead 
right of $2,000 in value. The answer sets up that the 
premises were the homestead of the Brennemans and of 
less value than $2,000 at the time of the sale to Flessner, 
and consequently were and are exempt. Mrs. Brenne- 
man further alleges that the real estate was her own 
separate property and homestead until she sold the same 
to Flessner. She denies that she ever executed the notes 
sued upon, avers that no summons was ever served upon 
her in the actions on the notes, and denies that she was 
ever indebted to plaintiff, or that he has or ever had a 
judgment against her. By way of cross-petition, she al- 
leges the same facts and asks that the cloud created by 
the transcripts upon her real estate be removed. The 
court found that the judgments are not liens upon the 
real estate, and are void as to the defendant Ida Brenne- 
man. 

1. Upon the question of the homestead character of 
the real estate, and whether or not the judgments are 
liens upon the same, this case is governed by the case of 
France v. Hohnbaum, 73 Neb. 70, 74. Under the doctrine 
of this case, the property was exempt. 

2. As to the defense of Ida Brenneman against the 
judgments, Brenneman testifies that her name was written 
upon the notes by him when she was not present, and with- 
out authorization. He also testifies that the summonses 
for his wife in the two cases were served upon him by 
John Patterson, the constable; that at that time he was in 
the country near his house, and his wife was in Hastings; 
that the constable gave both summonses to him and told 
him to give them to his wife; that he did not give them to 
her, nor tell her anything about it, and that his wife knew 
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nothing about his having given the notes, or the suit hav- 
ing been brought. Mrs. Brenneman testified that she 
never signed the notes, never saw either summons and 
never knew of the suit before the justice. The deposi- 
tion of the constable is in the record. He testifies that he 
left the summonses for Mrs. Brenneman with her husband, 
who said he would give them to her, as she’ was not at 
home; that he did not see Mrs. Brenneman nor leave a 
copy for her at her place of residence, and never gave her 
any copies of the summonses at any time or place. The 
return on the summonses is to the effect that he made 
service “by delivering to each of said defendants a ‘cer- 
tified copy of this summons, and of the indorsements 
thereon, at their residence.” The justice’s docket shows 
that at the trial the defendant M. V. Brenneman was 
present, but that Ida Brenneman made default. The evi- 
dence is clear that Mrs. Brenneman never signed the 
notes, was never served with a copy of a summons and 
had no notice or knowledge of the actions. It is the rule 
in this state that the return of an officer as to service ofi 
process may be impeached by extrinsic evidence. Walker 
v. Lutz, 14 Neb. 274; Wilson v. Shipman, 34 Neb. 573; 
Campbell Printing Press & Mfg. Co. v. Marder Luse & Co., 
50 Neb. 283. 

The evidence in this case is strong enough to do so suc- 
cessfully, and the judgment of the district court should be 
affirmed. 


AMES and OLDHAM, CO., concur. 


By the Court: For the reasons given in the foregoing. 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED. 
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HARRY SCHICKEDANTZ V. F. W. RINCKER. 
Frrep DECEMBER 20, 1905. No. 14,033. 


1. Landlord and Tenant: Parot Lease. A parol agreement between a 
landlord and a tenant, whose term was about to expire, that the 
tenant should remain in possession for four months longer, fol- 
lowed by the tenant retaining possession after his first term had 
ended and the four months’ term begun, even though the amount 
of rent to be paid was not agreed upon, is a valid lease for four 
months, and the law implies an agreement to pay a reasonable 
rent for the use and occupation of the premises. 


2. Parol Lease: ANNULMENT. A ‘Notice served by the landlord after 
the making of such agreement notifying the tenant that, if he 
held over his first term, he would be taken as occupying for an- 
other year at an increased rent, held inoperative to set aside such 
parol tease. 


Error to the district court for Howard county: JOHN 
R. Hanna, Jupen. Reversed. 


F. J. Taylor and A. A. Kendall, for plaintiff in error. 
T. 1. Bell, contra. 


LETToN, C. 


This was an action to recover rent. The petition al- 
leges, in substance, that the defendant prior to January 
1, 1903, was in possession of a brick building as a tenant 
under lease with the then owner, which lease by its terms 
expired on January 1, 1903. On the 22d day of Decem- 
ber, 1902, the plaintiff served the following notice upon 
defendant: 

“NOTICH. 
“To Harry Schickedantz, St. Paul, Nebraska. 

“The undersigned, I’. W. Rincker, hereby notifies you 
that he owns lot number 2, in block 83, St. Paul, Ne- 
braska, except the east 8 feet of the south 36 feet thereof, 
now occupied by you and used by you as a tenant; that 
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he cannot lease said property to you after your lease ex- 
pires, to wit, January 1, 1903, for less than $900 for the 
basement and first floor per annum, and that in case you 
remain in possession of said property, or any part thereof, 
after the expiration of your present lease, to wit, January 
1, 1908, the undersigned will consider the said property 
as taken by you for the term of one year, to wit, from Jan- 
uary 1, 1903, to January 1, 1904, at the rent of $900 per 
annum for the basement and first floor, payable $75 per 
month in advance, on the first day of each and every month 
during said year, without demand. 

“Dated this 22d day of December, 1902. 

“RW, W. RINCKER, 
“By T. T. BELL, 
“His Attorney.” 

The defendant did not vacate the premises on January 
1, and refused to pay $75 on that date as rent for the 
month of January. On January 12, 1903, the plaintiff 
began this action for $75 as rent for the month of Jan- 
uary. The defendant filed an answer, admitting the ex- 
piration of his lease on January 1, 1903, the serving of 
the notice, and his failure to vacate or to pay rent. He 
pleads that under the lease he was to pay for the whole 
of the brick building $23 a month, payable in advance, 
$17 of which was for the lower story, and $6 a month for 
the upper story; that the building is in poor repair, and 
together with the lot upon which it stands is reasonably 
worth $2,000, and no more; that the reasonable rental 
value of the building is $23; that on the 18th day of De- 
cember, 1902, defendant advised the plaintiff that he in- 
tended building, and that he would vacate the property 
about the 1st of May, 1903, and move into his own building, 
and would pay plaintiff $23 a month in advance for rent, as 
before; that plaintiff consented that he might occupy 
the premises for four months, but desired him to pay a 
greater monthly rental, no particular amount being agreed 
upon, and defendant objecting to pay more than the regu- 
lar rent; that thereafter the plaintiff served a notice, de- 


. 
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manding $75 a month for a full year for the use of the 
lower story only; that this amount is exorbitant, unjust 
and oppressive; that defendant’s stock of goods consisted 
of farm machinery, buggies, carriages, farm implements, 
seeds and grains in bulk, and to move said stock out of 
the building would have required another building, or to 
have placed the same in the street, subject to the elements; 
that defendant had no place or building to move to, and his 
failure to remove was not intended as an acceptance of 
plaintiff’s demand; that on the 1st of January, 1903, he 
tendered plaintiff the sum of $23 as rent for the month of 
January, which plaintiff refused. A demurrer to this an- 
swer was sustained by the district court, and, defendant 
electing to stand upon his demurrer, judgment was ren- 
dered against him for $75, as rent for the month of Jan- 
uary, 1903, from which judgment defendant prosecutes 
error. 

Defendant complains of the striking out of a portion 
of the answer, which set forth that he had purchased cer- 
tain lots; that he intended to build upon them in the early 
spring and to then move from the plaintiff’s building, and 
that on the 30th day of November, 1902, he so advised T. T. 
Bell, attorney for plaintiff. We see no error in this ruling. 
The facts, even if proved, would be immaterial. 

The main question is whether the answer sets up a de- 
fense. The defendant’s term ended on January 1, 1903. 
He alleges that prior to this time the plaintiff agreed with 
him orally that he might remain in possession until May, 
1903, but that no definite agreement was made as to rent. 
It is elementary that, if the defendant had continued, 
after the expiration of his lease, to hold possession of the 
premises, the landlord had his election either to give him 
notice to quit and eject him, or to treat him as a tenant for 
another year, under the terms and conditions of the orig- 
inal lease. Montgomery v. Willis, 45 Neb. 434; Bradley v. 
Slater, 50 Neb. 682. Since the landlord continued to 
recognize the defendant’s tenancy, in the absence of a new 
contract or agreement between the parties, the law pre- 
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sumes a continuation of the original tenancy, and the 
amount of rent recoverable would be $23 a month, as 
specified in the original lease. The plaintiff, however, 
relies upon the doctrine that, where a tenant under a lease 
from year to year is notified by his landlord before the 
expiration of his term that, if he occupies the premises 
thereafter, he must pay a certain increase in the rent, and 
the tenant, without making any objection or protest as to 
the amount of rent demanded, continues to occupy the 
premises after the expiration of his term, such occupation 
will be construed as an acceptance of the conditions im- 
posed by the landlord, and the premises will be held upon 
the terms specified in the notice; citing Despard v. Wal- 
bridge, 15 N. Y. 374; Higgins v. Halligan, 46 Ill. 178; 
Prickett v. Ritter, 16 Il. 96; McKinney v. Peck, 28 TU. 
174; Griffin v. Knisely, 75 Ill. 411; Reitham v. Branden- 
burg, 7 Colo. 480, 4 Pac. 788. There is no doubt that this 
rule has been adopted by numerous courts in this country. 
See 18 Am. & Eng. Ency. Law (2d ed.), note 3, p. 308. 
In our view of the allegations of the answer, however, it is 
unnecessary at this time for us to say whether or not this 
rule should be adopted in this state. It may in many cases 
operate with harshness and injustice, and as is pointed out 
in Atkinson v. Cole, 16 Colo. 83, 26 Pac, 815, in some cases 
rests upon statutory provisions. * 

The answer is unskillfully drawn and contains much 
matter which is utterly immaterial. It seems, however, to 
set forth matter of defense. If, as alleged, prior to. the 
service of the notice the plaintiff and the defendant had 
agreed that the defendant should remain in possession 
until the ist of May, even though no definite agreement 
as to the amount of rent that should be paid had been 
entered into, yet the law would imply a promise upon the 
part of the tenant to pay a reasonable rent, and this parol 
agreement would constitute a defense to the action, so far 
as the right to recover more than a reasonable rent for the 
use and occupation of the premises. Skinner v. Skinner, 
38 Neb. 756. Rent is not essential to a valid lease of land. 
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Folden v. State, 18 Neb. 328. A parol agreement that a 
person inay occupy as a tenant and pay rent to an amount 
not fixed at that time, if followed by possession, is an ex- 
ecuted contract, and the mere service of a notice, such as 
served by the plaintiff, would not set aside the former 
agreement. An oral contract of lease for the term of four 
months, beginning January 1, 1903, is set forth in the 
answer, and the tenant is in possession claiming to hold 
thereunder. This agreement was entered into prior to the 
service of the notice relied upon as constituting the basis 
of an implied contract by the defendant to pay $75 a 
month, and, if proved, is a proper and sufficient defense 
to the action for rent under the implied contract alleged. 

For these reasons, we think the demurrer should have 
been overruled, and recommend, that the judgment of the 
district court be reversed. 


AMES and OLpHAM, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, it is ordered that the judgment of the district - 
court be 

REVERSED. 


GerorcE H. Lewis, TRUSTER, APPELLEE, Vv. EDWARD F. Mo- 
REARTY, APPELLANT. 


Friep DECEMBER 20, 1905. No. 14,053. 


Objections to the appraisal of property sold at a judicial sale should 
be filed before the sale, except where fraud in the appraisement is 
charged 


APPEAL from the district court for Douglas county: 
IrvING F, BAXTER, JUDGE. Affirmed. 


Edward F. Morearty, for appellant. 


H.W. Pennock, contra. 
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Lerron, C. 


This is an appeal from a confirmation of sale of certain 
real estate in the city of Omaha, sold under foreclosure 
proceedings. The property was appraised at $5,000. No 
objections were filed to the appraisement before the sale. 
‘Before confirmation, a motion was filed to set aside the 
sale on the grounds of irregularity on the part of the ap- 
praisers; that the appraisers were incompetent persons 
to appraise the property, because the appraisement was 
unreasonable and unjust to defendants, and because said 
sale was fraudulently brought about and fraudulently 
made. The only evidence in support of these allegations 
is the affidavit of onc of the defendants to the effect that 
the appraisers did not view the inside of the house; that 
the interior of the house is of the finest material and 
handsomely finished; that the improvements, when made, 
cost, aS affiant is informed, the sum of $5,000; and that 
one of the appraisers is not, as affiant is informed, a free- 
holder of Douglas county. This affidavit was not con- 
tradicted. 

It willbe observed that there are only two allegations 
of fact in the affidavit: First, that the appraisers did not 
view the inside of the house; cecond, that the interior 
of the house is of the finest material and handsomely fin- 
ished. 'The other allegations are merely testified to on 
information. This evidence is not sufficient to overcome 
the positive allegations of the sheriff’s return that the ap- 
praisers are freeholders, and that they did, upon actual 
view, appraise the property at its real money value. 
While the motion which was filed by the defendant was a 
motion to set aside the sale of the property, it constitutes 
in fact objections to the appraisement. We have re- 
peatedly held that objections to an appraisement, except 
for fraud, must be made prior toa sale. Burkett v. Clark, 
46 Neb. 466; Overall v. McShane, 49 Neb. 64; AlcMurtry v. 
Columbia Nat. Bank, 53 Neb. 22; Best v. Zutavern, 53 
Neb. 619; Jarrett v. Hoover, 54 Neb. 65; Mills v. Hamer, 
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55 Neb. 445; Smith Brothers L. & T. Co. v. Weiss, 56 Neb. 
210; Scottish-American Mortgage Co. v. Nye, 58 Neb. 661. 
There is no proof as to any fraud upon the part of the ap- 
praisers. 


The judgment of the district court was correct and 
should be affirmed. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


G. Sam Rogers vy. Crry or OMAHA. 
Frrep DrecemBeR 20, 1905. No. 14,034. 


Cities: Eminent DomAIN: AWARD oF DAMAGES: LIMITATIONS. Under 
the Omaha charter of 1893, a cause of action upon an award of 
damages to one whose property was taken for a public street, did 
not accrue until the lapse of a time reasonably sufficient for the 
creation of a special fund for the payment of such damages. 


Error to the district court for Douglas county: Ep- 
MUND M. Bartiett, JupGn. Reversed. 


W. A. Saunders and Fawcett & Abboit, for plaintiff in 
error. 


John P. Breen, W. H. Herdman and A. G. Ellick, 
contra. 


AMES, C. 


In August, 1893, the city of Omaha began proceedings 
in the exercise of the power of eminent domain for the 
appropriation of certain lands to the use of the public for 
a street. It is agreed that these proceedings were in all 
respects regular and according to law down to and in- 
cluding an order of the mayor and council, made in No- 
vember, 1893, approving and confirming an award of a 
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commission of freeholders appraising damages and deter- 
mining the sums to be paid to the several property owners 
for the lands so appropriated. This order confirmed to 
Fannie M. Croft four several sums of money for as many 
separate tracts of land belonging to her, which were in- 
cluded in the aforesaid proceedings. Nothing further ap- 
pears upon the record to have been done about the matter 
until the 8th day of June of the following year, 1894, 
when the mayor and council attempted to enact an ordi- 
nance levying special assessments upon abutting property 
and creating thereby a fund for the payment of the awards 
of damages. This ordinance is admitted to have been void 
for irregularities in or preceding its passage. But the 
mayor and council, apparently acting in good faith, passed 
an ordinance purporting to appropriate the fund, contem- 
plated to be raised by this supposed levy, to the payment 
of the several sums awarded to the property owners as 
damages, and directing warrants payable out of such fund 
to be drawn upon the city treasurer.and issued to the sev- 
eral persons to whom awards had been made. This latter 
ordinance was approved by the mayor on the 16th day of 
June, 1894, and on the 23d of July four warrants drawn 
pursuant to it were issued to Fannie M. Croft, who on the 
same day caused them to be presented and registered for 
payment at the office of the city treasurer. When the city 
took actual possession of the lands for street purposes 
does not distinctly appear from the record. The petition 
alleges that it did so on or about July 1, 1894, but the 
answer fixes the date at or about November 4, 1893, the 
date of the confirmation of the award of damages, and 
there is an entire absence of evidence on the subject. But 
the city charter in force at that time, and governing the 
proceeding in question, enacted that “the damages, so as- 
sessed, shall be paid to the owners of such property, or de- 
posited with the city treasurer subject to the orders of 
such owners, respectively, after which such property may 
at any time be taken for the use of the city,” and this lan- 
guage is plainly an implied prohibition of such taking 
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until after the making of such payment or deposit. The 
mayor and council appear to have acted throughout in 
good faith and without intent to do any violent or illegal 
act, and we think that, in the absence of evidence, the fair 
inference is that they did not take actual possession motil 
the proceeding was supposed to be substantially completed 
by the creation and appropriation ,of the fund, and the ae- 
ceptance of warrants thereon by the property owners, such 
acceptance being regarded, perhaps, as a waiver of the 
actual payinent or deposit of the sums awarded, The 
warrants and the claim for compensation have come by 
purchase and assigninent to the plaintiff, who brought this 
action on the 7th day of June, 1899. The sole defense is 
that of the statute of limitations, which the trial court 
upheld, and the plaintiff prosecutes error. 

The arguinent of the defendant in error, in brief, is this: 
That all the procecdings subsequent to the order con- 
firming the award of damages, incInding the attempted 
levy, the appropriation ordinance and the warrants, were 
and are wholly void, and are incompetent, singly or col- 
lectively, to constitute a cause of action; and that the con- 
firmation of the award of damages, which this court has 
held, in City of Omaha v. Clarke, 66 Neb. 38, constituted 
a cause of action, was made more than five years before 
the beginning of the suit, and is the only cause of action 
the property owner ever had, and is barred, the void 
proceedings being insufficient as acknowledgments or 
promises to toll the statute. But we think the decision 
in City of Omaha v. Clarke is distinguishable from the 
case at bar. In that case it was contended that the cause 
of action accrued at some earlier date than that of the 
order confirming the award, and apparently it was also 
contended that the order did not constitute an obligation 
in writing. The court overruled both these contentions, 
but they did not determine, and seemingly their minds 
did not advert to the question, when does a cause of action 
upon the award arise? Jt may not be necessary definitely 
to decide that question now. It is clear that a cause of 
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action does not arise upon it until it is due and demand- 
able, and it is equally clear that it does not necessarily 
become so immediately upon the making of the order of 
confirmation. For the satisfaction of claims of this kind, 
cities are required to create a special fund, and such fund 
is in most cases derived wholly or in greater part from 
assessments levied in proportion to benefits upon adja- 
cent property, which are limited in two respects: First, 
that they shall not exceed in any instance the amount of 
benefits conferred, nor in the ageregate the total cost of 
the improvement. As a condition precedent to the crea- 
tion of the fund, therefore, these two elements must be 
ascertained, with as close approximation as possible, in 
some manner provided for by law, and the prescribed pro- 
cedure must consume considerable time, and the mayor 
and council, or other municipal authority charged with 
the duty, cannot properly be regarded as in default while 
engaged in good faith in the prosecution of the requisite 
proceedings. What degree of wilful delinquency or delay, 
if any, in this respect, would amount to a default of pay- 
ment entitling a property owner to sue on the award, is 
not now necessary to be determined, because it does not 
appear that any such occurred until well within the five 
year period of limitations. Nor is it necessary to deter- 
mine what was the effect, if any, upon the operation of the 
statute of limitations of the taking possession of the land 
by the city without having in fact provided a fund for 
the payment of damages, because the burden of proof on 
this issue is upon the defendant, and it has not informed 
us When such possession was taken. .We are disposed to 
think, however, that such unwarranted invasion of the 
rights of a property owner furnished him with an addi- 
tional cause of action, but did not in any way affect or 
accelerate his right of action on the award, except that - 
it might well be held to have fixed irrevocably its obliga- 
tion thereon. What is clear is that, for nearly, but not 
quite, five years next before the beginning of the action, 


the defendant had been unlawfully in the occupancy of 
24 
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the property in question, and during nearly the whole 
of that time it has not made or attempted any effectual 
effort to provide the compensation to which plaintiff is 
entitled both by the statute and by the constitution. But 
we are not prcpared to hold, in the light of this record, 
that the delay from November 4, 1893, to June 14, 1894, 
during a considerable part of which time proceedings 
were in progress, was So unreasonable as to start the 
statute running upon the award before the latter date. 

For these reasons, we reconnuend that the judgment of 
the district court be reversed and a new trial granted. 


LETTON and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and a new trial granted. 


REVERSED. 


D. W. Buruer v. E. E. Bruce & COMPANY ET AL. 
Firep DECEMBER 20, 1905. No. 14,038. 


1. Contract: Assuming Depr: AcTION. When a vendee of personal 
property assumes and agrees to pay as the purchase price, or a 
part of it, an indebtedness of the vendor to a third person, the 
creditor may enforce the obligation by a suit at law against both 
parties to the agreement. 


2. Appeal: Jupament. A judgment for the plaintiff rendered in the dis- 

"trict court on appeal is not erroneous because it includes interest 

upon the claim sued upon during the time of the pendency of 

the action in that court,although the judgment is thereby made 

to exceed in amount the jurisdiction of the court from which the 
appeal was taken. 


Error to the district court for Box Butte county: WIL- 
LIAM H. WESTOVER, JUDGE. Affirmed. 
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B. F. Gilman, R. C. Noleman, D. W. Butler and J. B. 
Strode, for plaintiff in error. 


_W. G. Simonson and Hamilton & Maxwell, contra. 


AMES, C. 


Tillotson was a retail merchant owning a considerable 
stock of goods and book accounts, and was considerably 
indebted to divers parties, among the latter of whom were 
the defendants in error, E. E. Bruce & Company. He 
sold and transferred the property mentioned to the plain- 
tiff in error, Butler, by a written contract, in which the 
latter agreed “to settle with the wholesale houses on 
such terms as may be agreed on between said Butler and - 
said wholesale houses, * * * a copy of said obliga- 
tions to said wholesale houses is hereby attached and made 
a part of this contract, and the settlement of the aforesaid 
obligations is to be made in such manner as to save said 
Tillotson harmless on said obligations.” It is the set- 
tled law of this state that, when a vendee of mortgaged 
real estate assumes in his deed and agrees therein to pay 
the mortgage debt, as a part of the purchase price, the 
vendor is not thereby released from his obligation, but, as 
between himself and the vendee the latter becomes the 
principal debtor and the former his surety, and the obliga- 
tion thus assumed by the vendee the mortgagee may en- 
force in a joint action against both the parties to it. Mer 
riam v. Milcs, 54 Neb. 569; Graves v. Macfarland, 58 
Neb. 802; Lincoln University v. Polk, 1 Neb. (Unof.) 403. 

By such a transaction there is no novation or substitu: 
tion of one debtor for another and no release of the mort 
gagor from his indebtedness, but the vendee, as between 
himself and the vendor, makes himself a party to the ob: 
ligation as principal debtor, and the creditor becomes en- 
titled to recognize and affirm the relation, and advantage 
by it, if he chooses so to do, and it has even been held 
that in equity the mortgagor may compel him so to do. 
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By such a transaction the vendee becomes something dif- 
ferent from, and something more than, a guarantor of 
the obligation of the original debtor, although he has en- 
tered into no direct contract relation with the creditor. 
Although this doctrine originated in equity, it was recog- 
nized and enforced, and we think correctly so, as a legal 
obligation in an action at law in the case last above 
cited, and we can see no reason why it is not equally ap- 
plicable when the subject of the transfer and the consid- 
eration for the assumption of the debt is personal prop- 
erty. It is true that in Lincoln Unirersity v. Polk, supra, 
the original debtor was not made a party, so that the pre- 
cise question here discussed was not decided, but no reason 
is suggested why, if the equitable rule is adopted in part 
by the courts of law, it should not be accepted by them 
in its whole scope and meaning. 

One of the obligations referred to in the agreement and 
contained in the schedule thereto annexed was the in- 
debtedness to E. E. Bruce & Company, for $915.16, for 
the recovery of which the defendant in error begun this 
action against both Tillotson and Butler in the county 
court. In that court there was a general demurrer to the 
petition by Butler, which was sustained, and the action 
was dismissed as to him, and at the same time a judg- 
ment was recovered against Tillotson, who failed to ap- 
pear. From both these judgments the plaintiff appealed 
to the district court, where, after a general demurrer by 
Butler to his original petition had been sustained, he 
filed an amended petition, to which the latter filed an 
answer, in which he attempted to incorporate an objec- 
tion for misjoinder of defendants and of causes of action. 
If this objection had been good, the grounds of it would 
have appeared upon the face of the petition, and it would 
have been waived by the general demurrers in both courts, 
so that it would not have been available by answer, but 
we have already given our reasons for thinking it not good. 

The facts above recited were well pleaded in the petition 
and were admitted by the answer, and the court, on mo- 
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tion, rendered a judgment for the plaintiff upon the plead- 
- ings, which Butler seeks to reverse in this proceeding. 

There was included in the judgment an item of $114.69 
for interest. This item is objected to for the reason that 
the amended petition merely prays for interest, without 
fixing any date from which it was computable, but the 
computation was made from the date of the filing of the 
original petition in the district court to the date of the 
judgment, that is, for the time during which the action 
was pending in that court. The amended petition related 
back at least to the date of the filing of the pleading 
of which it was an amendment, and there was therefore 
no error in the respect complained of (AfeKcighan v. Hop- 
kins, 19 Neb. 33), although the judgment was thereby made 
to exceed in amount the jurisdiction of the court from 
which the appeal was taken. 

Tor these reasons, we recommend that the judgment of 
the district court be affirmed. 


LETTON and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED, 


JULIA A, STEVENS, APPELLED, V. JOSEPH W. NAYLOR ET AL., 
IMPLEADED WITH MARGUERITE RAND, APPELLANT, 


Fitep DECEMBER 20, 1905. No. 14,045. 


A notice of a judicial sale of lands must be published for at least 
thirty days next preceding the date of sale and must appear in 
all the regular issues of the paper during that period. 


APPEAL from the district court for Custer county: 
Bruno O. Hostetter, Jupee. Reversed. 
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C. L. Gutterson, for appellant. 
R. A. Moore and James Ledwich, contra. 


Amxs, C, 


This is an appeal from an order of confirmation of a sale 
under a decree of mortgage foreclosure. The objection 
is with reference to the publication of the notice of sale. 
It was published four times consecutively in a weekly 
newspaper, the first insertion being on the 7th day of 
May, and the fourth on the 4th day of June, but the date 
specified in the notice for the sale and on which the latter 
took place was the 13th day of June, so that between the 
last publication and the date of the sale there was a regu- 
lar issue of the paper, to wit, on the 11th day of June, 
which did not contain a copy of the notice. We think the 
case is ruled by Lawson v. Gibson, 18 Neb. 137. That case 
holds, in effect, that the notice must be published for at 
least 80 days preceding the date of sale and must appear 
in aJl the regular issues of the paper during that period. 
State v. Cherry County, 58 Neb. 734. 

We recommend that the order appealed from be re- 
versed and the cause remanded for further proceedings, 


LeTron and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the order of the district court 
be reversed and the cause remanded for further proceed- 
ings. 

REVERSED. 


SIMON B. CLARK V. TUKBY LAND COMPANY, 
Firep DecemsBer 20, 1905. No. 13,978. 


1. Forcible Entry and Detainer: Jurispicrton. A purely specious claim 
of ownership will not oust the jurisdiction of a justice of the 
peace in an action of forcible entry and detainer. 
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2. Tenancy at Sufferance: How TerMinatep. When a tenant from 
month to month makes default in the payment of the rent re- 
served and holds over after such default, his occupancy is that of 
tenant at sufferance, and such tenancy may be terminated by the 
landlord by service of the statutory notice of three days to quit 
the possession. 


3. The statute of limitations against an action of forcible entry and 
detainer against a tenant holding at sufferance begins to run 
against the landlord on the termination of the tenancy. 


4. Case Distinguished. Weatherford v. Union P. R. Co., 74 Neb. 229, 
examined and distinguished. 


Error to the district court for Douglas county: WIL- 
LIAM A, REDICK, JUDGE. Affirmed. 


J. 8. Miller, for plaintiff in error. 


Charles A. Goss, contra. 


OLDHAM, C. 


This was an action in forcible entry and detainer, orig- 
inally instituted before a justice of the peace of Douglas 
county, Nebraska, and removed by appeal to the district 
court for said county, where a jury was waived, trial had 
to the court, and judgment entered for the plaintiff. To 
reverse this judgment defendant brings eror to this court. 

Three reasons are alleged for reversal of this judgment. 
The first one is that the defendant in the court below 
occupied the premises under a contract of purchase, and 
not as a tenant of the plaintiff, and therefore the action 
of unlawful detainer would not lie. The second reason 
urged is that, if the defendant below was a tenant from 
month to month, his rent had been in arrears for more 
than a year before any notice to quit was served, and, 
consequently, the action was barred by the statute of limi- 
tations. The third reason alleged is that, if defendant 
below was a tenant of the plaintiff, he was a tenant from 
year to year, and not from month to month, and, conse- 
quently, his tenancy could only be terminated by a six 
months’ notice, which was not given, 
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With reference to the first defense, it is sufficient to say 
that, under the testimony in the record, defendant’s claim 
of ownership is plainly and purely specious. Plaintiff 
below was the record owner of the property, and the de- 
fendant had been paying rent for the property at the 
rate of $5 a month for a long time before the action was 
instituted. The trial court was therefore fully justified 
in holding that defendant below was in possession of the 
premises as a tenant, and not under any bona fide claim of 
ownership. 

The claim that the action is barred by the statute of 
limitations is based on the proposition that a tenancy 
from month to month is terminated as soon as a tenant 
refuses or neglects to pay the rent reserved cach month of 
the tenancy. The tronble with this contention is that, 
when a tenancy from month to month is terminated for 
default in the payment of the rent reserved, the tenant 
may still occupy the premises by permission of the land- 
lord as a tenant by sufferance until the formal statutory 
notice of three days to quit possession has been served 
upon him. And where the tenant remains in possession 
of the premises under such permissive snfferance, the 
statute of limitations against an action of forcible entry 
and detainer docs not begin to run until such formal 
notice to quit has been served by the landlord. At com- 
mon law a tenant at sufferance was not entitled to a notice 
to quit, but under our statute the formal notice of three 
days must be served as part of the procedure in an action 
of forcible entry and detainer. Moran v. Moran, 54 Kan. 
270. What is liere said in nowise conflicts with the recent 
decision of this court in Weatherford v. Union P. R. Co., 
74 Neb. 229. In this latter case the relation of landlord 
and tenant never existed between the parties to the action, 
but, on the contrary, the holding had been adverse to 
plaintiff and its grantors from the time of the entry. 

With reference to the third contention that defendant 
below was a tenant from year to year, and not from month 
to month, it is sufficient to say that there is neither a 
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fact nor a circumstance shown by the record from which 
such a tenancy could be inferred. 

We therefore recommend that the judgment of the dis- 
trict court be affirmed. 


AMES and LETTon, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


WILLIAM HOPPER V. DOUGLAS COUNTY. 


FILED DECEMBER 20, 1905. No. 14,017, 

1. Counties: DIVERSION or SurRrace Water: Liapitity. A county is not 
liable in damages to an individual landholder for the negligent 
diversion of surface water in the improvement and construction 
of its public highways. : 


2. : NEGLIGENCE of OFFicerRS. A county is not liable in damages 


for the negligent acts of its officers, unless made so by legislative 
enactment. 


Error to the district court for Douglas county: WiLLis 
G, SEARS, JUDGE. Affirmed. 


Jefferis, Howell & Shotwell, for plaintiff in erron. 


James P. Finglish, W. W. Slabaugh and Charles BE. 
Foster, contra. 


OLDHAM, C. 


This was an action instituted by the plaintiff in error, 
a landowner in Douglas county, against the county for 
damages for the diversion of surface water by the negli- 
gent construction of a fill, or embankment, on a public 
road in said county adjacent to plaintiff’s land. The peti- 
tion alleges that, by reason of the raising of the embank- 
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ment without sufficient ditches and culverts, surface water, 
which otherwise would have flowed without obstruction 
from the land of the plaintiff, was dammed up and 
caused to remain and flow back upon the said lands to 
the plaintiff’s damage in the amount sued for in the peti- 
tion. Defendant county demurred to plaintiff’s petition, 
and the demurrer was sustained by the trial court. The 
plaintiff refused to further plead, and his petition was 
dismissed. To reverse the judgment of the district court, 
plaintiff brings error to this court. — 

As stated in the brief of the plaintiff, there is but one 
question involved in this controversy, and that is: “Is a 
county liable in damages to an individual for injuries 
caused him in the construction and maintenance of high- 
ways, and ditches in connection therewith, because of di- 
verted surface water?” It is conceded that this question 
has been specifically answered in the negative in the recent 
case of Stocker v. Nemaha County, 4 Neb. (Unof.) 280, 
but, as the opinion in that case was not officially reported, 
and as we are only bound by the conclusion there reached 
and not by the reasoning of the opinion, we are strongly 
urged not only to disapprove the line of reasoning on 
which the opinion is based, but also to repudiate the con- 
clusion arrived at. The contention is that the conclusion 
reached in that case is in conflict with section 21, article 
I of the constitution. Now, in the case at bar, the peti- 
tion charged negligence in the erection of the embankment 
on a public road, which turned back the surface water 
onto plaintiff’s land by reason of the officers’ failure to 
construct proper culverts through the embankment and 
proper ditches to carry. away the surface water. If. the 
agents of the county were guilty of actionable negligence 
in the construction of the road, they would, no doubt, be 
liable to plaintiff, individually, in an action for damages; 
or, if the agents of the county in the erection of an im- 
provement on a public highway should carelessly obstruct 
the flow of surface water through a natural drainage 
basin, they might be prohibited by injunction from such 
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wrongful act; but a different rule would apply as to the 
liability of the county in an action at law against it. 

It has been uniformly held by this court that a county 
is not liable for the negligent acts of its officers, unless 
made so by legislative enactment. See Wehn v. Gage 
County, 5 Neb. 494; Woods v. Colfax County, 10 Neb. 
552; Hollingsworth v. Saunders County, 36 Neb. 141. 
This rule is grounded on the fact that a county is an arm 
of the sovereign state and cannot, as such, be sued by an 
individual, without express permission. We have no doubt 
that section 21, article I of the constitution, was and is 
self-executing, and that, under this section, it would re- 
quire no legislation to prevent private property from being 
taken or damaged for public use without just compensa- 
tion in the first instance. The only object of this section 
of the constitution is to stay the hand of the sovereign 
from the property of the individual until proper compen- 
sation has been made; and when this has been done, the 
whole object, intent, and purpose of the section has been 
accomplished. Plainly, there is no intention expressed in 
this section of the constitution to make the county lable 
to the individual in damages for the tortious acts of its 
officers; and, if any such right exists, it must be founded 
upon a statutory declaration thereof. And, as clearly 
pointed out in Stocker v. Nemaha County, supra, no such 
statute has ever been enacted. 

We therefore conclude that the learned trial judge was 
fully warranted in sustaining the demurrer to the plain- 
tiff’s petition, and we recommend that the judgment be 
affirmed. 


AMES and Lerron, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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DANIEL HOPPER V. DOUGLAS COUNTY. 
Frrep DecempBer 20, 1905. No. 14,018. 


Error to the district court for Douglas county: WILLIS 
G. Sears, JupGe. Affirmed. 


Jefferis, Howell & Shotwell, for plaintiff in error. 


James P. English, W. W. Slabaugh and Charles E. 
Foster, contra. 


OLDHAM, C. 


This is a companion case to Hopper v. Douglas County, 
ante, p. 329. The two cases involved the same question, 
and by agreement were consolidated and argued together. ° 
Hence, for the reasons given in the opinion in said case, 
we think the trial court was correct in sustaining the de- 
murrer to the plaintiff’s petition, and we recommend that 
the judgment be affirmed. 


Ames and Letron, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


Harry N. VERTREES V. GAGE COUNTY. 
Firep DECEMBER 20, 1905. No. 14,026. 


Burden of Proof. The burden of sustaining the affirmative of an issue 
involved in an action does not shift during the progress of the 
trial, but is upon the party alleging the facts constituting the 
issue, and remains there till the end. Rapp v. Sarpy County, 71 
Neb. 382, 385, followed and approved. 


Error to the district court for Gage county: WILLIAM 
H. Kewtuicar, Jupen. Reversed. 
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EH. O. Kretsinger, for plaintiff in error. 
A. EH. Sackett, Hazlett & Jack and S. D. Killen, contra. 


OLDHAM, C. 


This was an action to recover damages for injuries 
received by plaintiff from the breaking down of a bridge 
over a stream of running water in Gage county, Nebraska, 
while assisting in taking a threshing machine engine across 
the bridge. The negligence relied upon was the action of 
the county in permitting the bridge to remain in a danger- 
ous condition by reason of rotten stringers and piling after 
notice of such defective condition had been given to the 
board of supervisors of the county. The defense mainly 
relied upon by the county was contributory negligence of 
the plaintiff in going upon the bridge with a threshing 
machine engine when he had knowledge of the dangerous 
condition of the bridge. 

An examination of the testimony in the bill of excep- 
tions shows that plaintiff’s evidence, standing alone and 
uncontradicted, tended to show a want of knowledge of 
the dangerous condition of the bridge on the part of the 
plaintiff when he went onto it to assist in taking the 
engine across the bridge. On the contrary, the testimony 
introduced by the county shows facts and circumstances 
connected with the injury, as well as alleged admissions 
of the plaintiff after the injury, that strongly tended to 
support the defense of contributory negligence. All these 
alleged admissions, however, were denied by the plaintiff, 
so that, in view of the entire testimony, the question of 
contributory negligence was one of fact for the determina- 
tion of the jury. This was the view evidently taken by the 
learned trial judge who presided at the hearing of the 
cause in the district court, and, at the close of all the evi- 
dence, submitted the question to the jury. On issues thus 
submitted, the jury returned a verdict for the defendant. 
There was judgment on the verdict, and to reverse this 
judgment plaintiff brings error to this court. 


334 NEBRASKA REPORTS. [VoL. 75 


Vertrees v. Gage County. 


No complaint is urged in the brief of plaintiff in error 
except as to the action of the trial court in giving instruc- 
tions, and we sce but one instruction complained of that 
requires serious notice at our hands. This was the second 
paragraph of instructions given at the request of the de- 
fendant county, which is as follows: “The court in- 
structs the jury that the rule that the burden is upon the ° 
defendant to show By a preponderance of the evidence 
that the plaintiff was guilty of negligence, which con- 
tributed to cause the injury, does not apply where the 
evidence of the plaintiff himself shows that he was guilty 
of any negligence, which contributed to cause the injury, 
and if you believe from the evidence of the plaintiff in the 
case that, in the exercise of reasonable care and prudence, 
and in view of the circumstances known and apparent to 
him, the plaintiff ought to have known and appreciated the 
danger of going upon the bridge, where he was injured, 
with a threshing machine of great weight, then his going 
upon said bridge under such circunistances was contribu- 
tory negligence on this part.” This instruction, in that it 
shifts the burden of proof of the defense of contributory 
negligence from defendant to plaintiff, falls within the ban 
of the rule recently announced in Rapp v. Sarpy County, 
71 Neb. 382, 385. The rule announced by AMEs, C., at the 
first hearing in Rapp v. Sarpy County, supra, is as follows: 

“The burden of sustaining the affirmative of an issue 
involved in an action does not shift during the progress 
of the trial, but is upon the party alleging the facts con- 
stituting the issue, and remains there till the end.” 

On a rehearing, and after mature consideration, this 
rule was adhered to by this commission and a majority of 
the court, and, as we take it, has now become the settled 
rule of law in this jurisdiction. Conscquently, for the 
error committed in giving the second paragraph of instruc- 
‘tions, as above set out, we recommend that the judgment 
of the district court be reversed and the cause remanded 
for further proceedings according to law. 


Ames and Lerron, CC., concur. 
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By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings. 


REVERSED. 


THURSTON County v. H. H. McINtyYRE. 
Fitep DECEMBER 20, 1905. No. 14,043 


Counties: ACTION on Warrant. An action to recover a money judg- 
ment upon a county warrant may be maintained when the money 
for the payment of such warrant has been collected and wrong- 
fully applied by the county authorities to the payment of other 
claims against the county. Ayres v. Thurston County, 63 Neb. 96; 
followed and approved. : 


Error to the district court for Thurston county: Guy T. 
GRAVES, JUDGE. Affirmed. 


Hiram Chase and W. E. Whitcomb, for plaintiff in error. 
R. G. Strong and J. M. Curry, contra. 


OLDHAM, C, 


This was a suit against the county of Thurston to re- 
cover the amount of numerous unpaid warrants which had 
been legally issued by the board of county commissioners 
of said county, and for which, it was alleged, money had 
been collected and wrongfully applied to the payment of 
other claims. The answer of the county admitted that 
each of the warrants alleged upon in the petition had been 
legally issued by the board of county commissioners, and 
that money had been collected by the county for the pay- 
ment thereof, and had been applied to the payment of other 
claims, and that all of the warrants so issued were due and 
unpaid. The answer further alleged that plaintiff had 
mistaken his remedy in bringing an action at law against 
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the county instead of suing the treasurer of said county 
on his official bond. The answer further prayed for an 
injunction permanently restraining plaintiff from further 
prosecuting his action against the defendant county. 
Plaintiff demurred to this answer. The demurrer was 
sustained by the trial court and, defendant refusing to 
further plead, judgment was entered for plaintiff as prayed 
for in his petition. To reverse this judgment defendant 
county brings error to this court. 

The only question involved in this controversy is as to 
the right of the holder of county warrants, legally issued, 
to sue the county for a money judgment on such war- 
rants. This identical question was before this court for 
determination in the recent case of Ayres v. Thurston 
County, 63 Neb. 96, and it was there held: 

“An action to recover a money judgment upon a county 
warrant may be maintained when the money for the pay- 
ment of such warrant has been collected and wrongfully 
applied by the county authorities to the payment of other 
claims against the county.” 

The opinion in the above case was carefully considered, 
and nothing contained in the brief of the plaintiff in error 

suggests any good reason for departing from the rule 
' therein announced. 

We therefore recommend that the judgment of the dis- 
trict court be affirmed. 


AMEs and LETTON, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED, 
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GeEorcE M. WALSH ET AL., ADMINISTRATORS, V. JOHN L. 
LUNNEY. 


Fitep DEcEMBER 20, 1905. No. 14,055. 


1. Contracts: Mercer. Before one contract ig merged in another and 
superseded thereby, the last contract must be between the same 
parties as the first, and must embrace the same subject matter, 
and must have been so intended by the parties. 

2. Evidence examined, and held sufficient to sustain the judgment. 


Error to the district court for York county: ARTHUR 
J. Evans, JupGE. Affirmed. 


Landis & Schick, Halleck F, Rose and France & France, 
for plaintiff in error. 


Mecker & Wray, contra. 


OLDHAM, C. 


This was an action by the administrators of the estate 
of Homan J. Walsh, deceased, upon a promissory note 
made and executed by defendant, John L. Lunney, in the 
year 1895. There were numerous defenses pleaded to 
the note. The material one, however, was that of accord 
and satisfaction, and this was the only defense that was 
submitted to the jury. There was a verdict for the de 
fendant and judgment on the verdict, and to reverse this 
judgment plaintiffs bring error to this court. No objec- 
tions to the admission or exclusion of testimony, or to 
the action of the trial court in giving and refusing instruc- 
tions, are called to our attention in the brief of the plain- 
tiffs in error. It is urged, however, that the evidence is 
not sufficient to sustain the judgment, and to this allega- 
tion alone will our attention be directed. 

In support of the plea of accord and satisfaction, de- 
fendant introduced testimony tending to show that some- 
time after the note in suit was past due, Homan J. Walsh, 
the Sean payce, agreed with the defendant that, if de- 
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fendant would farm an eighty-acre tract of land owned. by 
the deceased for the years 1896 and 1897, and give the de- 
ceased one-third of the crops raised on the land as rent, 
and apply one-half of the remainder of the crops, so raised, 
on the note, and permit the deceased to enter credit on the 
note for a sum agreed upon, which deceased owed de- 
fendant for the care and keeping of a colt, he would sur- 
render the note for such consideration. It clearly ap- 
pears from plaintiff’s testimony that he farmed the eighty 
acres of land during the season of 1896 under this agree- 
ment, and delivered to the deceased two-thirds of the crop 
raised on the land for that year. It appears further from 
the testimony that early in the year 1897 the deceased had 
conveyed the land, which defendant was farming, to his 
brother, George M. Walsh, and that after the land had 
been so conveyed the defendant and George M. Walsh 
entered into a written lease for the farming of the land 
during the season of 1897. This lease contained, among 
others, the following stipulation, by which defendant 
Lunney agreed to pay as rental for the land “one-third of 
all crops raised; also one-half of his two-thirds of crop, 
which I agree to apply on my note payable to Homan J. 
Walsh, and if the one-third which is my portion should ex- 
ceed, at the time of sale, an amount which will over-pay 
amount due Walsh on my note held my him, the excess 
shall be paid to Lunney.” 

The contention of the plaintiff is that this subsequent 
written agreement with George M. Walsh superseded the 
original oral agreement with Homan J. Walsh, and that 
by this subsequent written agreement the value of the 
one-third of the crop raised on the land was to be applied 
on the note as part payment thereon, and not in satisfac- 
tion of the note. Acting on this theory, he indorsed the 
value of one-third of the crop for the years 1896 ani 1897 
as credits on the note, as well as the agreed price for the 
keeping of the colt, and brought this action for the bal- 
ance still due. The court, however, submitted the ques- 
tion as one of fact to the jury to determine whether or. 
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not the stipulation in the written contract with George M. 
Walsh was intended by the parties as a new contract, 
or merely as a supplement to the original oral contract 
entered into between defendant and Homan J. Walsh. 
Evidence was admitted without objection tending to show 
that defendant refused to execute the new contract until 
he was assured by Homan J. Walsh that it would in no- 
wise interfere with the original contract. Now, the rule 
is well settled that, before one contract is merged in an- 
other and superseded thereby, the last contract must be 
between the same r “ties as the first, and must embrace 
the same subject matter, and must have been so intended 
by the parties. In Uhlig v. Barnum, 48 Neb. 584, it is 
said: : 

“A new contract with reference to the subject matter 
of a former one does not supersede the former and destroy 
its obligations, except in so far as the new one is incon- 
sistent therewith, when it is evident from an inspection 
of the contracts and from an examination of the circum- 
stances that the parties did not intend the new con- 
tract to supersede the old, but intended it as supplemen- 
tary thereto.” 

We think that under this rule the intention of the par- 
ties as to the effect of this subsequent written agreement 
on the original oral agreement was properly subinitted 
as a question of fact for the determination of the jury. 
We therefore conclude that there was competent evidence 
in the record to sustain the judgment, and we recommend 
that the judgment of the district court be affirmed. 


AMES and LETTON, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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OMAHA FEED COMPANY Vv. ARTHUR H. RUSHFORTH. 
FiLep DrceMBER 20, 1905. No. 14,036. 


1. Sale: Rescission. If one party to an agreement of sale for the pur- 
pose of obtaining credit makes false representations relating to 
the amount of his assets, or the condition of his financial affiairs, 
and the other party, replying thereon, enters into the agree- 
ment to extend credit on the strength of such representations, 
he may, on discovering the fraud, repudiate the agreement and 
refuse to carry it into effect. 

2. New Contract. Where a party repudiates an agreement to extend 
credit to another because of false and fraudulent representations 
made in obtaining it, and the agreement is then so changed as 
to eliminate the provision for credit and to require cash on de- 
livery, the second agreement is not a mere modification of the 
first but a new and independent agreement, and no new or further 

» consideration is necessary to support it. 

3. Contract: DEFENSE: PLEapING. Where a party to a contract inserts a 
provision exempting him from fulfilling because of a condition 
which may afterwards arise, he must, when sued for a breach 
of the contract, plead in defense the existence of the condition in 
order to have the advantage thereof. 


Error to the district court for Merrick county: JAMES 
G. ReEDER, JupcE. Affirmed. 


W. T. Thompson, for plaintiff in error. 
John C. Martin, contra. 


DUFFIB, C. 


The parties to this action entered into the following 
agreement: “Clarks, Nebraska, September 3, 1903. This 
will certify that I have this day sold to the Omaha [eed 
Company (500) five hundred tons of No. 1 second bot- 
tom hay, reasonably free from weeds, and ‘good color, at 
$7.25, seven dollars and twenty-five cents, F. O. B. Omaha, 
also (200) two hundred tons of No. 2 hay, same to be 
reasonably free from weeds, and good color, but coarse 
hay, at $6.50, six dollars and fifty cents per ton, F. O. B. 
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Omaha. Same to be delivered from one to two car-loads 
per day, provided we are able to get cars and the weather 
permits. Returns for said hay to reach me not later than 
Tuesday of each week for all hay unloaded.” 

Rushforth delivered but two cars of hay to the plaintiff 
under this agreement, and the plaintiff commenced an 
action against him to recover damages alleged to have 
been sustained for failure to deliver the full amount stip- 
ulated in the contract. The answer of the defendant ad- 
mitted the making of the agreement, and denied the other 
allegations of the petition. It contained a counterclaim 
to the effect that the plaintiff, as a means and for the pur- 
pose of procuring from the defendant the credit provision 
in the contract above set out, knowingly, falsely and fraud- 
ulently represented to the defendant that it had a fully 
paid up capital stock of $50,000 while, in fact, its paid up 
capital stock amounted to $1,000 only; that defendant, in 
extending the credit provision of said agreement, relied 
upon this false and fraudulent representation, and would 
not otherwise have consented to extend any credit to the 
plaintiff; that, after the agreement had been executed and 
after defendant had shipped two car-loads of hay, he was 
for the first time advised that the representations of the 
plaintiff were false and that plaintiff did not have a busi- 
ness rating for credit to exceed $500; that, thereupon, he 
complained to the plaintiff that its credit rating was not 
as represented in procuring the agreement, and declined 
to ship to the plaintiff any more hay unless the same was 
paid for on delivery; that, thereupon, the plaintiff agreed 
with him that the original agreement should be modified 
to the extent and effect only that the defendant should 
ship the hay as provided in the contract, and should draw 
through the banks for the value of each car-load, so. 
shipped, with a bill of lading attached for each car; that 
afterwards, and on October 14, 1903, the defendant, in 
compliance with the terms of said agreement, so modified, 
shipped to the plaintiff a car-load of hay of the value of 
$67.70, and attached the bill of lading therefor to a draft 
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given to the First National Bank of Clarks for said sum 
of $67.70 upon the plaintiff at Omaha, Nebraska, payable 
at sight; that the plaintiff refused to accept and pay for 
said draft, and accept and pay for said hay, so shipped, 
and has refused to accept the remainder of the hay men- 
tioned in said memoranda agreement, by reason of which 
he claimed damages in the sum of $339.43. A trial re- 
sulted in a verdict in favor of the defendant on his coun- 
terclaim in the sum of $5, upon which judgment was en- 
tered, and the plaintiff has taken error to this court. 

Among others, the court gave the jury the following 
instruction: “You are instructed in this case that, if you 
believe from a preponderance of the evidence that on or 
about the 4th of October, 1903, the contract set forth in 
plaintiff's petition was by a verbal agreement, then made 
between said plaintiff and defendant, modified, providing 
that the plaintiff should pay for all the hay shipped to 
the plaintiff by the defendant, at Omaha, upon delivery, 
then and in that case the plaintiff cannot recover herein.” 
And the following instruction asked by the plaintiff was 
refused: “The court instructs the jury, as a matter of 
law, that, unless you find that there was some valuable 
consideration to support the modification alleged by de- 
‘ fendant, such modification is null and void, and the de- 
fendant cannot claim advantage under it.” 

The original agreement provides for the shipment of 
from one to two car-loads a day from and after September 
3, 1908. The alleged modification of this agreement was 
made October 4, 1903, at which date two car-loads only 
had been shipped. There had been a breach of the contract 
on the plaintiff’s part therefore prior to the making of 
the second agreement, unless a failure to get cars or the 
condition of the weather prevented daily shipments from 
being made. The two instructions above quoted, the one 
given by the court and the other tendered by the plaintiff 
and refused, fairly, we think, present the question insisted 
on by the plaintiff in error, that no valid modification of a 
contract can be made, after breach thereof, without a new 
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and further consideration passing between the parties. 
This may be conceded as the rule, and still, we think, it 
has no application in this case. It is undoubted law that 
one may refuse to perform an executory contract procured 
from him by false and fraudulent representations, and any 
false representation of a material fact, made with knowl- 
edge of its falsity and with intent that it shall be acted 
upon by another, and which is so acted upon, constitutes 
fraud. In Tallon v. Hilison & Sons, 3 Neb. 68, 74, the 
court uses the following language: 

“The principle is well established, that if a party for 
the purpose of obtaining credit makes false representa- 
tions as to his solvency or of the condition of his financial 
affairs, whereby the other party relying on these state- 
ments is induced to sell his goods or part with his prop- 
erty, it is manifestly a fraud on such party.” 

That the paid up capital stock of a corporation to whom 
a party is to extend credit for a large amount is a material 
matter is not a question for dispute. If, as alleged in the 
defendant’s counterclaim, the plaintiff represented to him 
that it had a paid up capital stock of $50,000 when, in fact, 
its paid up capital amounted to but $1,000, the represen- 
tation was a material one. The defendant was privileged, 
if he saw fit, to refuse to deal with a corporation which 
had but a small paid up capital stock, and if, as alleged, 
he was induced to enter into this agreement by the repre- 
sentation that the paid up capital stock was greatly in 
excess of what he afterwards found it to be, he had a 
right to refuse to make delivery under the contract. While 
the plaintiff in error refers to the second contract as a 
modification of the first, and while the defendant in his 
pleadings so denominates it, we think that the pleadings 
as a whole must be construed as setting up facts which 
show a repudiation of the contract by the defendant, and 
the making of a new contract, providing for a cash pay- 
ment on receipt of the hay, to take its place. It is true 
that the so-called modified contract relates to the same hay 
and the price to be paid is the same, but the allegation is 
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that the defendant refused to deliver any more hay “unless 
the same was paid for on delivery”; in other words, he 
repudiated the contract and refused to be bound by its 
terms. This, we think, ended the contract, and whatever 
agreement was made thereafter was a new and independ- 
ent agreement, although it related to the same subject 
matter. Whether the representation relating to the 
amount of the paid up capital stock of the plaintiff was 
made, and whether the defendant’s refusal to deliver the 
hay arose*from a discovery that such representation was 
false, if such is the case, were questions of fact to be de- 
termined by the jury, and these issues being found in favor 
of the defendant, there was no prejudicial error of which 
the plaintiff can complain either in the instructions given 
by the court or in his refusal of those tendered by the 
plaintiff. 

One other matter, of which complaint is made, should 
be mentioned although not affecting the result. The de- 
fendant offered, and the court received, evidence over the 
plaintiff’s objection tending to show that the condition of 
the weather was such that only the two loads of hay 
delivered could be shipped by the defendant after the mak- 
ing of the original agreement and up to October 4, 1903. 
One of the conditions of the agreement is the following: 
“Same to be delivered from one to two car-loads per day, 
provided we are able to get cars and the weather permits.” 
This was inserted in the agreement for the benefit of the 
defendant. In case he failed to deliver as fast as called 
for by the contract, he might defend against a claimed 
breach for failure to deliver, by showing that such failure 
was in consequence of the condition of the weather or his 
inability to obtain cars. The general rule is that, where a 
party claims a right in derogation of a general law, or 
when his claim is founded upon an exception of any kind, 
he shall set forth such claim or such exception particu- 
larly in his pleading. If the defendant in this case wished 
to excuse himself for a failure to deliver as called for by 
the contract, he should have pleaded the existence of the 
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condition of the contract exempting him from liability; 
and in the absence of such a plea the testimony should 
have been rejected. The plaintiff was not required to 
negative an exception made for the defendant’s benefit, 
and of matters particularly within his own knowledge. 

We recommend an affirmance of the judgment upon the 
grounds first discussed. 


ALBERT and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is 


AFFIRMED. 


CLARISSA J. AUSTIN, APPELLANT, V. MARY E. BROWN ET AL., 
APPELLEES, 


FILep DEecemBER 20, 1905. No. 14,058. 


Deed: REForMATION. Ags between the parties thereto, or where pur- 
chasers without notice are not affected, a deed of conveyance 
will be corrected to cover the premises intended to be conveyed. 


APPEAL from the district court for Dakota county: Guy 
T. GRAVES, JUDGE. Reversed with directions. 


R. H. Evans, for appellant 
Edwin J. Stason, contra. 


DuFrm, C. 


Section 19, township 29 of range 9, Dakota county, Ne 
braska, originally contained but 8.8 acres of land. The 
Missouri river by its changes has added accretions which, 
by a decree of the district court for that county, were 
assigned to the different tracts bordering upon that por- 
tion of the river affected, the part falling to section 19 
being 44.5 acres. This accretion belonging to section 19 
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is in the form of a strip 525 feet wide running in a north- 
westerly direction to the present bank of the river. Prior 
to May 12, 1894, Mrs. Allithear Scott was the owner of 
section 19 and the accretion thereto, and she contracted to 
sell to one Mary Swinson ten acres of this accretion. The 
husbands of these respective parties were authorized to 
make the contract and to mark out the land to be conveyed. 
Not being able to obtain a surveyor, they ran off the land 
themselves, using a rope two chains in length for that 
purpose. In this manner the ten-acre tract was located, 
and a deed, supposed, to describe the same, was prepared 
by @ person in Sioux City, and the land, as located, has 
been occupied by some one of the defendants since about 
the date of the sale. There was supposed to be about 24 
acres of accretion land lying south of this ten-acre tract, 
which Mrs. Scott afterwards conveyed to one Dorn, and 
by subsequent conveyances the title became vested in the 
defendant Mary E. Brown. The description contained in 
the deed from Mrs. Scott to Mrs. Swinson is as follows: 
“Commencing at a point on the east line of the accretion 
belonging to section 19, township 29, range 9 east of the 
5th P. M., at a distance of 30 chains from the northeast 
corner of said section 19; running thence north 23 degrees 
west 14.90 chains; thence west to the west line of accre- 
tion belonging to said section 19; thence south and east 
along said west line of said accretion 14.90 chains; thence 
east to the place of beginning. Also a private right of 
way 16 feet in width along the east line of said accretion 
from the northeast corner of said section 19 to a point on 
said east line 14.90 chains north of said corner, and re- 
serving a private right of way 16 feet wide along the east 
side of the tract herein conveyed.” When Mrs. Scott con- 
veyed to Dorn the south tract, supposed to contain 24 
acres, he went upon the premises, and was shown the 
line claimed by the plaintiff as her south line, and sup- 
posed that that was the north line of the tract which 
he was buying, but at the same time understood that 
the tract contained 24 acres of accretion land; and all sub- 
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sequent purchasers of that tract, including the defendant 
Mrs. Brown, purchased under the same circumstances and 
with like information. The descriptions in the deeds con- 
veying the south tract are as follows: “Lot No. 1 of the N. 
E. 4, section 19, in township 29 north of range 9 east of the 
6th P. M., containing 8.8 acres: Also the accretion lands 
belonging to said fractional section 19, described as fol- 
lows, to wit: Commencing at meander corner between sec- 
tions 19 and 20; then north 28 degrees west 30 chains; 
thence due west to the west line of the accretion to said 
fractional section 19, township 29, range 9 east; thence 
south 20 degrees 45 minutes east 30 chains to the meander 
corner between fractional section 19, township 29, range 9 
east and fractional section 31, township 89, range 47 west 
of the 5th P. M., containing 24 acres, more or less, except a 
private right .of way 16 feet in width along the east line 
of said accretion.” It will be noticed that the southeast 
corner of plaintiff’s land as described in her deed, is 30 
chains north of the northeast corner of fractional section 
19, and that in describing the accretion land now owned 
by Mrs. Brown the description places the northeast corner 
the same distance north of the northeast corner of frac- 
tional section 19. There is therefore no conflict between 
the description in the two deeds; but in 1902 Mrs. Brown 
had her land surveyed, and the description in her deed 
located the northeast corner of her land six rods north of 
the line claimed by the plaintiff. She immediately made 
claim to the south six rods of the land claimed and oc- 
cupied by the plaintiff, and the plaintiff has brought this 
action to correct the description in the deeds in such 
manner as to cover the land claimed and occupied by her. . 
Neither the old line, as claimed by the plaintiff, nor the 
new line, as established by the survey, will give the de- 
fendant, Mrs, Brown, 24 acres of accretion land. If the 
old line is adopted, she will have but a little over 21 acres. 
If the new or last survey line is adopted, she will have 
an excess of nearly two acres. The district court found 
for the defendants and dismissed the plaintiff’s petition, 
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and we are asked to examine the evidence and to reverse 
that finding and decree. 

We think the entire case depends upon the effect to be 
given to the testimony of Mr. Scott and Mr. Swinson, 
the parties who marked off the ten-acre tract claimed by 
the plaintiff, and who have more perfect knowledge of 
what was done and intended than any others. Scott tes- 
tified {that he intended to reserve 24 acres of accretion 
land south of the tract sold to Mrs. Swinson; but Swinson 
claims that he informed Scott at the time that he would 
not take any of the lowland bordering the river bank, and 
that a point some three feet distant from a tree was agreed. 
upon between them as the northeast corner of the tract 
(his evidence is undisputed in this regard), and that Scott 
himself drove a stake at that point. It is undisputed that 
Mrs. Swinson and her grantee have occupied and culti- 
vated the land up to the point now claimed by her as her 
south line; that Scott and his grantees recognized that 
as the south line of her tract; that Scott’s grantees pur- 
chased their land believing that it was their north bound- 
ary, and that no dispute ever arose concerning the same 
until after the survey made in 1902. It is not disputed 
that each of the grantees of this south tract had notice 
of the plaintifi’s claim prior to their purchase. One can- 
not read the evidence without coming to the conclusion 
that it was the intention of Scott to convey to Mrs. Swin- 
son the land now claimed by the plaintiff, and there was 
an evident mistake in drawing her deed and placing her 
south boundary line six rods north of the point actually ~ 
fixed upon and designated by the parties at the time. We 
recommend a reversal of the judgment and that the cause 
be remanded, with directions to enter a decree in accord- 
ance with the prayer of plaintiffs petition. 


ALBERT and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment is reversed and the cause remanded, 
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with directions to enter a decree in accordance with the 
prayer of plaintiff’s petition. 
REVERSED. 


JOSEPH BECKWITH V. DIERKS LUMBER & CoAL COMPANY. 
Frep DEcEMBER 20, 1905. No. 14,059. 


1. Review: REcorp. A judgment will not be reversed for error of law 
occurring at the trial unless it is alleged in the petition in error 
and shown by the record that the court erred in overruling the 
motion for a new trial. James v. Higginbotham, 60 Neb. 203. 


2. Instruction: Onpyecrion. A party who fails to object to an instruc- 
tion is conclusively presumed to be satisfied with it as given. 


3. Judgment: JurRispicrion. One claiming title to personal property 
through a sale under attachment proceedings in a justice’s court 
must show legal notice to the defendants of the pendency of the 
action and that the property claimed was attached therein. 


Error to the district court for Custer county: Bruno 
QO. HOSTETLER, JUDGE. Affirmed. 


C. W. Beal and H. J. Shinn, for plaintiff in error. 


J. 8. Kirkpatrick, 0. H. Holcomb, G. E. Hager and Mit- 
ton Schwind, contra. 


DUFFIE, C. 


The Dierks Lumber & Coal Company is the owner of a 
lot and building in the city of Broken Bow, Nebraska. A 
tenant erected a shed addition to this building and put 
a counter and some shelving therein. He afterwards sold 
all his right in the premises to Warner Brothers. Robin- 
son, another tenant, occupied the building until some time 
in May, 1901, when he vacated, and the Dierks company 
then rented the same to one Dischous. In the meantime 
Beckwith, the plaintiff in error, commenced an action aided 
by attachment in a justice’s court against Arthur and 
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Joseph Warner and A. Wallace, obtained judgment, and 
had the shed, counter and shelving sold, himself becom- 
ing the purchaser. The Dierks company refusing to recog- 
nize his ownership, this action was brought for the value 
of the property and for rents. After the plaintiff had: 
introduced his evidence, the court directed a verdict for the 
defendant, overruled a motion for a new trial, and entered 
judgment for costs against the plaintiff. 

The judgment must be affirmed for several reasons. The 
petition fails to allege error in overruling the motion 
for a new trial. If the court did not err in overruling 
the plaintiff’s motion for a new trial, it is evident that the 
judgment appealed from is the only one that could have 
been entered, and errors of law occurring at the trial, if 
any, were not prejudicial to the plaintiff. Again, no ex- 
ception was taken to the action of the trial court in direct- 
ing a verdict for the defendant, and the conclusive pre- 
sumption arises that plaintiff was satisfied with this 
instruction. Scofield v. Brown, 7 Neb. 221; Billings v. 
Filley, 21 Neb. 511; Gravely v. State, 45 Neb. 878. This 
rule is as applicable to peremptory instructions as to any 
other. Starizer v. Clarke, 1 Neb. (Unof.) 91. 

We think, also, on the merits the judgment should be 
affirmed. While the plaintiff claims title to the property 
under an attachment proceeding in a justice’s court, there 
is no showing in the record that this particular property 
was attached as the property of the defendants in that 
proceeding. Service against the defendants in that action 
was had by publication, without any showing that they 
could not be served in the county. It is true the affidavit 
for publication shows that the defendants were nonresi- 
dents, but it does not negative the fact, which may have 
existed, that they were present in Custer county at the 
‘time the affidavit was made. 

We recommend an affirmance of the judgment. 


ALBERT and JACKSON, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


‘THOMAS LUCAS, APPELLEE, V. COUNTY RECORDER OF CASS 
COUNTY ET AL., APPELLANTS. 


Fitep DeceMBER 20, 1905. No. 14,051. 


1. Evidence examined, and held to warrant the decree of the trial court. 


2. A sale is a transmutation of property or a right from one person 
to another, in consideration of a sum of money, as opposed to 
barters, exchanges and gifts. 


8. Contract for Sale. A written contract between the owner of real 
estate and a real estate broker for the “sale” of property does 
not contemplate an exchange thereof for other property. 


4. Statute of Frauds: Executep Contract. A subsequent oral contract, 
superseding or modifying one which the statute of frauds requires 
to be in writing, will be upheld, if executed. 


5. Evidence: AMOUNT oF Recovery. Under the evidence, held, that a 
real estate broker has no just cause for complaint of an allow- 
ance to him of $300 as commission for services in the exchange 
of properties. 


APPEAL from the district court for Cass county: PAUL 
JESSEN, JUDGE. Affirmed. 


O. A. Williams, for appellants. 
Byron Clark, contra. 


ALBERT, C. 


This is a suit to restrain the recording of a certain deed 
or its return to the defendant Allison, and that said de- 
fendant be required to deliver the same to the plaintiff. 
It is alleged in the petition that at the date of the deed 
the defendant Allison was the plaintiff’s agent for the sale 
of certain real estate in the village of Wabash, in Cass 
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county, and that said defendant falsely and fraudulently, 
and for the purpose of obtaining plaintiff’s title to said 
real estate, represented to the plaintiff that he had a pur- 
chaser for the property, and that if the plaintiff would 
sign and acknowledge the same, leaving the name of the 
grantee blank, said defendant would take the deed to 
plaintiff’s wife, who at the time was in a distant county, 
for her to sign it, and would give her the purchase money, 
which would become due the plaintiff on the consumma- 
tion of the sale, but that if a sale was not made the deed 
should be canceled and returned to the plaintiff; that the 
plaintiff, relying upon said representations, signed and 
acknowledged a deed to said property, leaving a blank 
space therein for the insertion of the.grantee’s name, and 
orally authorized said defendant to fill in the name of the 
grantee, upon payment of the purchase price to plaintiff’s 
wife,. after she had joined in the execution of the deed; 
that the deed was presented to the plaintiff’s wife, who, 
- not understanding the agreement, refused to sign it, and 
the said defendant retained the possession thereof. It is 
further alleged that said defendant has presented the deed 
to the defendant county recorder, requesting that it be 
placed on the records of Cass county; that said recorder 
threatens to return the deed to the defendant Allison, and 
refuses to deliver it to the plaintiff, although the same be- 
longs to him, and should be canceled and destroyed. It 
is further alleged that, although no sale of the property 
has been made, the defendant Allison threatens and in- 
tends, if he obtains possession of said deed, to insert the 
name of a grantee therein, and that, by reason of the 
filing of said deed and the said acts and threats of the 
defendant Allison, plaintiff’s title to said real estate is 
rendered precarious and clouded. 

The defendant county recorder made default. The de- 
' fendant Allison’s answer contains a general denial, and 
certain allegations touching the relation of the other de- 
fendant to the case. In addition thereto he filed a cross- 
petition against the plaintiff and his wife, wherein he al- 
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leges, in substance, that on the 29th day of April, 1903, the 
plaintiff and himself entered into a written contract 
which is as follows: 
“April 29, 1903. 

“Know all men by these presents, that for and in con- 
sideration of the sum of one dollar and other valuable 
cousiderations to Thomas Lucas cash in hand paid, receipt 
of which is hereby acknowledged, said Thomas Lucas is to 
give into the hands of C. J. Allison for exclusive handling 
as to sale for the term of eight months from date the fol- 
lowing lands: The south half of the northeast quarter and 
the north haif of the southeast quarter of section 17, town- 
ship 26, range 6 west of the sixth P. M. This land is: 
hereby from this date placed in the hands of C. J. Allison 
for sale for the eight months, as aforesaid, at the price net 
to Mr. Lucas of $1,600. All the proceeds of the sale of 
this land over $1,600 is to be C. J. Allison’s conmission 
for the sale of this land. 

“In testimony of which, witness our hands the day and 
year first above written. THOMAS LUCAS. 

“Witness: CLYDE MCGINITIE. C. J. ALLISON.” 


That on or about the 25th day of October, 1903, he 
found a purchaser for said premises at a consideration of 
$3,200, and the plaintiff conveyed the same to said pur- 
chaser; that at the same time, as agent for the plaintiff, 
he sold certain residence property in Neligh, and a quavter 
section of land in Holt county, of the aggregate value of 
$4,700, incumbered to the amount of $1,500, the plaintiff 
receiving as the consideration for the several properties, 
including that described in said written contract, a stock 
of goods, and certain real estate in the village of Wabash, 
and that the property thus received was of the aggregate 
value of $6,400; that the reasonable compensation for the 
sale of the residence property in Neligh and the farm in 
Holt county is 5 per cent. on the first $1,000 of the con- 
sideration, and 25 per cent. on the remainder aggregating 
$142.50, and the commission due this defendant under the 

26 
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written contract above set forth is $1,600, and that the 
commission for his services amount in the aggregate to 
$1,742.50; that at the time the negotiations for the sales 
mentioned were in progress, and before they were closed, 
it was agreed between himsclf and the plaintiff that the* 
cominission of the defendant should be paid in kind from 
the real estate or merchandise which formed the considera- 
tion for the proposed transfers, and that a portion of such 
real estate should become his property; that, in order not 
to arouse the suspicions of the purchaser, the title should 
all be taken in the plaintiff, and the plaintiff should hold 
his (Allison’s) share until the prospective trade was con- 
summated ; that after the negotiations were closed and the 
transfers made the plaintiff signed and acknowledged the 
deed described in his petition, but that his wife refused to 
sign or acknowledge the same, and that by reason of this 
refusal the property therein described is incumbered by her 
dower interest, whereby this defendant is damaged in the 
sum of $500. The relief prayed in the cross-petition is 
that plaintiff's action may be dismissed, and that the de- 
fendant’s title to the premises described in the deed in ques- 
tion, which are a part of the consideration taken by the 
plaintiff in exchange for his said properties, be quicted in 
him as against the plaintiff and his said wife, and for cer- 
tain other relief not necessary to set forth. 

The wife of the plaintiff was brought in, and denied 
generally all the allegations of the cross-petition. The 
plaintiff filed an answer to the cross-petition, admitting 
the execution of the contract above set forth, but alleging 
that the property therein described, at the time of the 
transfer thereof, was incumbered, and that it was under- 
stood at the time of the contract that the sale was to be 
for cash, and that the plaintiff was to reccive $1,600, free 
and clear of all liens and incumbrances and charges for 
commission. This answer to the cross-petition, in effect, 
denies all the other allegations of the cross-petition save 
such as are impliedly admitted by the closing paragraph 
of the answer, which is as follows: “Further replying, this 
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plaintiff alleges that he placed the following properties 
with the defendant C. J. Allison for trade or sale, to wit: 
160 acres at O’Neill, of the value of $4,000; 160 acres at 
Neligh., Neb., of the value of $2,400; residence in Neligh 
of the value of $2,000. Total, $8,400. That this plaintiff 
received from said defendant in exchange therefor a stock 
of goods from McCaig & Swarts, at the price of $4,000, 
McCaig real estate at $2,400, incumbrances upon plain- 
tiff’s real estate deducted $1,945, and a Swarts note of 
$55; making a total of $8,400. That in making said 
’ trade the defendant Allison placed his own values in his 
own way upon plaintiff's property to McCaig & Swarts, 
and the values placed thereon by him did not in anywise 
represent the trade as between this plaintiff and defendant, 
and this plaintiff has always been ready and willing, and 
now is ready and willing, to pay to defendant Allison a 
reasonable and fair consideration as his commission in 
making said trade, based upon the actual values thereof; 
that the contract marked exhibit “A” and attached to 
defendant’s cross-bill was wholly abandoned by each 
of the parties hereto, for the reason that it called for 
cash and not trade, and the only disposition that the 
defendant could make thereof was in trade; that the fair 
and reasonable consideration due the defendant is the sum 
of three hundred ($300) dollars, which this plaintiff has, 
as aforesaid stated, always been ready and willing to pay.” 
The plaintiff paid $300 into court for the use of the de- 
fendant, on account of his services in and about the trans- 
actions referred to in the pleadings, and the court awarded 
the defendant that amount, but found all the other issues 
in favor of the plaintiff, and entered a decree eccoraeyy 
Defendant Allison appeals. 

It is not quite clear from the appellant’s brief (the case 
was submitted without oral argument) whether he com- 
plains because of the relief granted the plaintiff with re- 
spect to the deed in question, or of the amount awarded 
as commission for effecting or bringing about the ex- 
change of plaintiff’s property. He testified that, while 
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the negotiations were in progress, it was agreed between 
him and the plaintiff that, when the exchange was consum- 
mated, he should take his conunission out of the property 
the plaintiff should receive in the exchange, and that after 
the exchange was made it was agreed that he should take 
the property covered by the deed for his services, and, 
in pursuance of that agreement, the deed was signed, ac- 
knowledged and delivered to him by the plaintiff. The 
plaintiff’s version is that some time after the written con- 
tract was made the exchange of properties in question was 
decided upon, and that it was agreed between him and 
the appellant that the appellant should take a portion 
of the stock of goods in payment of his services. He 
further testified that after the exchange was made, and the 
property covered hy the deed conveyed to him, the defend- 
ant undertook to sell it, and requested the plaintiff to 
make the deed in question in order to expedite a sale 
of the property when he procured a purchaser. After 
the examination of all the evidence, we think the trial 
court was fully warranted in finding for the plaintiff on 
this issue. 

The remaining question then is whether the amount 
awarded the appellant as compensation for his services 
as plaintiff’s agent in bringing about the exchange of the 
properties is insufficient. It will be remembered that the 
property described in the written contract set out in the 
appellant’s cross-petition was a part of the property in- 
cluded in the trade. In making the exchange, it was put 
in or estimated at $3,200 in value. It was incumbered, 
but, as we view the case, it is not necessary to go into that. 
The contention of the appellant is that, as he was to re- 
ceive all above $1,600 received by plaintiff for that prop- 
erty, and as it was put into the trade at $3,200, his com- 
pensation for bringing about an exchange of that land is 
$1,600; and as the court awarded him but $300 in the 
aggregate, the decree is erroneous. But the answer to 
that is that the written contract seems to haye been su- 
perseded by one resting in parol. The written contract 


rd 
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contemplates the sale of a particular tract of land. Sub- 
sequently, the plaintiff exchanged this tract of land and 
other real estate for other real estate and a stock of. goods. 
While this exchange was effected through the efforts of the 
appellant, it was not authorized by the written contract. 
All lexicographers and law writers recognize a distinction 
between a sale and an exchange of property. “A sale is 
a transmutation of property or of a right from one man 
to another, in consideration of a sum of money, as opposed 
to barters, exchanges and gifts.” Rapalje and Lawrence, 
Law Dictionary. See Labarce v. Klosterman, 33 Neb. 150. 
The appellant’s own testimony, noticed in the preceding 
paragraph, as well as that of the plaintiff, shows that the - 
written contract was abandoned, at least to the extent that 
it contemplates a cash commission to appellant. But the 
appellant insists that a contract which, like that set out 
in the cross-petition, is in writing, and which the statute 
of frauds requires to be in writing, cannot be superseded 
or abrogated by a subsequent parol contract. But here 
a subsequent parol agreement was, in fact, made. In- 
stead of a sale, as contemplated by the written contract, 
the subsequent contract contemplated an exchange of prop- 
erties. In pursuance of the subsequent contract, the sub- 
ject matter of the written contract passed beyond the 
control of the parties, so that performance of the written 
contract on either side became impossible. Neither party 
can predicate any right of action thereon against the other, 
because neither can aver performance, or an offer to per- 
form his ‘part of such contract. This, we think, spells 
‘abrogation, and in the presence of a thing actually ac- 
complished, it is idle to argue that it cannot be done. 
Without undertaking to say how such subsequent con- 
tracts will be viewed under any and all circumstances, it 
seems perfectly safe to hold that, when fully executed, 
they will be upheld. See Bowman v. Wright, 65 Neb. 
661, 666. 

What, then, is the proper measure of appellant’s re- 
covery. The court found against him on the proposition 
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that he was to have a share of the realty taken by the 
plaintiff in the trade, and, as above intimated, we think 
properly. He repudiates plaintiff’s statement that he was 
to be paid out of the merchandise, so that those proposi- 
tions are out of the way. It would seem, then, that he.is 
left to a recovery on a quantum meruit. It is reasonably 
clear from the uncontradicted evidence of the appellant 
himself that 5 per cent. on the first $1,000, and 24 per cent. 
on the remainder of the selling price, is a reasonable com- 
mission to a real estate agent for bringing about a sale or 
exchange of real property. According to the appellant’s 
own figures, the net trading value of the property received 
by the plaintiff in exchange for his real estate is $6,455. 
According to the evidence just referréd to touching the 
percentage constituting a reasonable commission, the ap- 
pellant was entitled to $186.32. The plaintiff tendered 
him $300 and paid that amount into court for his use, and 
the court awarded him that sum. He was awarded all the 
evidence would warrant, to say the least. 

We discover no ground for a reversal of the decree of 
the trial court, and therefore recommend that it be 
affirmed. 


DuFFIB, C., concurs. 


By the Court: For the reasons stated in the foregoing 


opinion, the decree of the district court is 
AFFIRMED. 


EMILIB V. PRESTON, APPELLANT, V. EDGAR M. MoRSMAN, 
JR., TRUSTEE, ET-AL., APPELLEES. 


Finep DecemBeER 20, 1905. No. 13,834. 


1. Mortgages: AssIaNEE, Riauts or. A mortgagee may, by agreement, 
fix the rights of his assignees of the notes secured by a mortgage 
to the mortgage security, and such an agreement may be implied 
from the circumstances of the transfer, 
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2. Res Judicata: Fraup. A decree of a court vested with jurisdiction 
over the subject matter and the persons in interest, fixing the 
status of a series of notes secured by a single mortgage, is bind- 
ing on one who, in a subsequent action, attempts to avoid the 
effect of the decree, where it appears that the transfer of the 
note involved in the later proceeding was fraudulent as against 
the holders of the other notes. 


AVvrraL from the district court for Douglas county: 
OCuarves T, Dickinson, Jupcn. Affirmed. 


Fawcett & Abbott, for appellant. 
Edgar M. Morsman, Jr., and Charles F. Tuttle, contra. 


JACKSON, C. 


On the 3d day of December, 1892, George F. Orchard 
and Sarah M. Orchard made and delivered to William 
Preston three promissory notes, one for the sum of $5,000, 
payable three years after date; one for the sum of $5,000, 
payable four years after date, and one for the sum of $6,000, 
payable five years after date, each to draw interest at the 
rate of 7 per cent. per annum, payable semiannually. For 
the purpose of securing the payments, the makers of said 
notes, on the 20th day of December, 1892, executed and de- 
livered to the payee, William Prestofi, a mortgage on cer- 
tain real estate in Douglas county Nebraska. The mortgage 
recited the execution and delivery of the notes, giving the 
dates of payment of both principal and interest, and con- 
tained this provision: “But if said sums of money, or any 
part thereof, or any interest thereon, is not paid when the 
same is due, then in that case the whole of said sum and 
interest shall, and by this indenture does, immediately be- 
come due and payable.” Afterwards William Preston bor- 
rowed of the Blackstone National Bank of Boston, Massa- 
chusetts, $5,000, and assigned to this bank as collateral 
security the note secured by said mortgage which matured 
three years after date. He also borrowed of the First Na- 
tional Bank of Mauch Chunk, Pennsylvania, the sum of 
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$5,000, and assigned to that bank as collateral security the 
note secured by said mortgage which matured four years 
after date. William Preston defaulted in the payment 
of his indebtedness to the bank of Mauch Chunk, and the 
Orchards defaulted in the payment of interest on the notes 
secured by the mortgage, and on the 28th day of February, 
1896, the bank of Mauch Chunk instituted proceedings in 
the district court for Douglas county against George F. 
Orchard, Sarah M. Orchard, William Preston and the 
Blackstone National Bank, for the purpose of foreclosing 
. the mortgage securing the Orchard note, which it held as 
collateral. The petition contained the usual allegations - 
where the relief sought is the foreclosure of a mortgage, 
and among the allegations was one that the defendant, 
William Preston, sold and transferred the said promissory 
note to the petitioner by a blank indorsement thereon. The 
plaintiff, with other relief asked for in his prayer, re- 
quired an accounting of the amounts due on the three 
notes secured by the mortgage; prayed that the property 
might be sold under the decree of the court, and that the 
proceeds of the sale be applic, first, to the payment of the 
costs, second, to the payment of the sum found due the de- 
-fendant, the Blackstone National Bank, and the amount 
due the plaintiff, pro rata; third, to the payment of such 
sum as should be found due the defendant, William Pres- 
ton, as holder of the note for the sum of $5,000. Service 
was had upon the defendants, and George F. Orchard and 
Sarah M. Orchard were defaulted. The defendant, the 
Blackstone National Bank, answered, and by way of a 
cross-petition alleged facts entitling that bank to a fore- 
closure of the mortgage for the purpose of securing the 
payment of the $5,000 note which it held as collateral. 
By its cross-petition it made Alfred H. Preston and Walter 
G. Preston parties to the foreclosure proceedings, and 
caused summons to be served on said additional defend- 
ants. The cross-petition of the Blackstone National Bank 
recites, among other things, that the defendants, William 
Preston, Alfred H. Preston and Walter G. Preston, under 
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the firm name of William Preston & Company, executed 
and delivered to the bank their promissory note for $5,000, 
payable on demand, and also recites the assignment of the 
$5,000 Orchard note as collateral to secure the payment of 
the note of William Preston & Company, by the indorse- 
ment in blank of William Preston; that, when said note 
hecame due and payable, payment was duly demanded and 
refused and said note was duly protested. It showed a 
default by Preston & Company in the payinent of their in- 
debtedness to the bank, and the default of the Orchards 
in the payment of the collateral note. It asked for a fore- 
closure of the mortgage and a sale of the mortgaged prem- 
ises; that, out of the proceeds of the sale, there first be 
paid the costs; second, the sums found due the plaintiff 
and defendant, the Blackstone National Bank, pro rata; 
third, such suin as should be found due the defendant, 
William Preston, as holder of the $6,000 note, and for per- 
sonal judgment for the deficiency, if any, due the Black- 
stone National Bank, against William Preston, Alfred 
Preston and Walter G. Preston, and William Preston & 
Company. . 

To the petition William Preston filed a separate answer, 
admitting the execution and delivery of the Orchard note, 
but denied ‘that the note was sold to the plaintiff by ab- 
solute sale; alleged that the note and mortgage were as- 
signed to the plaintiff as collateral to secure the payment 
of his own $5,000 note, payable to the plaintiff, and asked 
that the court so find, and find that the legal title to the 
note was in him, but consented that the mortgage might 
be foreclosed in that action, and prayed that his rights in 
the premises might be protected, and that he should have 
every relief that justice and equity might require. Wil 
liam Preston also answered the cross-petition of the Black- 
stone National Bank, in which he denied that Alfred Pres- 
ton and Walter G. Preston were partners in the firm of 
William Preston & Company, and alleged that he, William 
Preston, was the only person interested in the business of 
William Preston & Company, and alleged that the note of 
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William Preston & Company, made payable to the Black- 
tone National Bank, was executed and delivered by him- 
self alone as William Preston & Company. He also alleged 
that he alone transferred the Orchard note to the Black- 
stone National Bank; that the Orchard note was assigned 
to that bank as collateral security only, and asked that the 
legal title to the note might be held to be in him alone; 
but consented to the foreclosure of the mortgage, and 
asked that his own rights in the premises be protected. 
Walter G. Preston answered separately the cross-petition 
of the Blackstone National Bank, wherein he denied that 
either himself or Alfred H. Preston were partners in the 
firm of William Preston & Company, and denied that he 
was a partner of William Preston; denied that he was a 
member of any firm that executed and delivered to the 
said bank any of the papers mentioned in the cross-peti- 
tion. He admitted that the Blackstone National Bank 
held the note executed by William Preston & Company, 
and that it held as collateral the Orchard note, and asked 
that he be dismissed with his costs. 

Upon a trial to the court on the 27th day of Decemher, 
1896, the court entered a decree, finding that the Orchard 
note held by the plaintiff was assigned to that bank by the 

. defendant, William Preston, as collateral security for the 
promissory note of said Preston, and determining the 
amount due the plaintiff on the Orchard note. The court 
also found that the Orchard note held by the defendant, 
the Blackstone National Bank, was held as collateral, and 
determined the amount due on that note. The court 
entered a decree of foreclosure, and directed the mort- 
gaged premises to be sold, and that, out of the proceeds 
of the sale, there should first be paid the costs, second, the 
sum found due the plaintiff, the First National Bank of 
Mauch Chunk, and the sum found due the defendant, the 
Blackstone National Bank, pro rata, and any sum remain- 
ing after the satisfaction of the sums due the plaintiff and 
the Blackstone National Bank be held to abide the fur- 
ther order and decree of the court. The court also found 
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that, by reason of the indorsement of the Orchard note 
held by the plaintiff and the Orchard note held by the 
defendant, the Blackstone National Bank, by the defend- 
ant William Preston, said William Preston was personally 
liable for any deficiency that might remain after applying 
the proceeds of the sale to the payment of those notes. 
Under this decree the mortgaged premises were offered 
for sale and bid in by Edgar M. Morsman, Jr., as trustee 
for the plaintiff and the defendant, the Blackstone Na- 
tional Bank. At the sale the sheriff was put into the pos- 
session of and read this notice: “In the District Court 
of the State of Nebraska, within and for the County of 
Douglas. The First National Bank of Mauch Chunk, 
Plaintiff, v. George F. Orchard et al., Defendants. Notice. 
To the purchaser or purchascrs at sheriff’s sale of the 
property in controversy in this action: You and each of 
you are hereby notified that Earnest Griffith claims a first 
lien for six thousand dollars ($6,000) upon the property 
in controversy in this action (describing it);.that he 
claims said lien by reason of the fact that he is the holder 
of a note for six thousand dollars ($6,000) executed by 
George F. Orchard and Sarah M. Orchard, and secured by 
the mortgage upon said above described property which 
is sought to be foreclosed in this action. Lysle I. Abbott, 
Atty. for Earnest Griffith.” This notice was returned by 
the sheriff with his report of the sale and filed by the clerk 
of the court on December 3, 1897. On December 4, 1897, 
the plaintiff and the defendant, the Blackstone National 
Bank, joined in a motion for an order confirming the sale, 
and for the execution and delivery of a deed. On January 
6, 1898, the court ordered a confirmation of the sale and 
execution of a deed. The deed was duly executed and de- 
livered to the purchaser, and was filed and recorded on 
January 18, 1898. Morsman, as trustee, entered into the 
possession of the premises, and has expended a consider- 
able sum of money in the payment of taxes in order to 
preserve the property for the benefit of his clients. The 
Blackstone National Bank has subsequently sold its in- 
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terest in the property to the Mauch Chunk bank and 
received in consideration therefor the sum of $2,000, and 
has conveyed its interest to Morsman, trustee for the 
Mauch Chunk Bank. A portion of the mortgaged premises 
was afterwards conveyed to the Fred Krug Brewing Com- 
pany. 

William Preston is the father of Alfred Preston and 
Walter G. Preston. Emilie V. Preston, the plaintiff in 
this action, is the wife of William Preston, and is the 
mother of Alfred Preston and Walter G. Preston. 

On the 18th day of October, 1901, Emilie V. Preston 
filed a petition in the district court for Douglas county, 
setting out the execution and delivery of the $6,000 note 
secured by the mortgage foreclosed in the former action, 
claiming to be the owner of the same; that she was the 
owner at the time of the commencement of the former ac- 
tion, and at all times since has been such owner and in 
possession thereof; that the Biackstone National Bank, 
the First National Bank of Mauch Chunk, and Edgar M. 
Morsman, Jr., trustee, had actual notice and full knowl- 
edge of the fact of such ownership. She made Edgar M. 
Morsman, Jr., as trustee, the Iirst National Bank of 
Mauch Chunk, George I*. Orchard, Sarah M. Orchard, 
William Preston, the Blackstone National Bank, Fred- 
erick Brommer, Fred Armbrust and Fred Krug Brewing 
Company, defendants. She prayed a foreclosure of the 
mortgage; that the mortgaged premises be sold, and that, 
out of the proceeds of such sale, she be paid the amount of 
the note. It was alleged in the petition that no part of 
the note had been paid, except interest instalments on 
June 3 and December 3, 1893, and June 3 and December 
3, 1894. 

_ Edgar M. Morsman, Jr., trustee, and the First National 
Bank of Mauch Chunk answered, and, among other de- 
fenses, pleaded the foreclosure proceedings hereinbefore re- 
lated; the title acquired by Morsman, Jr., trustee, there- 
under; that no assignment of the mortgage had ever been 
made by William Preston and entered of record in the 
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office of the recorder; denying any notice of an assign- 
ment of the $6,000 note to Emilie V. Preston; alleging 
that no such assignment was ever made, in fact; that, if 
such an assignment had been attempted, it was colorable 
only and made with the intent to defraud the creditors of 
William Preston; alleging that Morsman, Jr., purchased 
the real estate at the foreclosure sale without any knowl- 
edge that Emilie V. Preston claimed any interest in the 
property, the mortgage, the notes secured thereby, or 
claimed any part of the proceeds arising from the sale 
of said property; that he purchased said property for the 
sum of $12,000, as trustee for the First National Bank of 
Mauch Chunk and the Blackstone National Bank, and that 
the interest of said banks equaled the proceeds of said 
sale. They pleaded an adjudication in the decree of fore- 
closure; that the liens of the Blackstone National Bank 
and the First National Bank of Mauch Chunk were su- 
perior to the lien of William Preston by reason of his in- 
dorsements of the notes held by these banks; pleaded a sale 
of the interest of the Blackstone National Bank in the 
property to the Mauch Chunk Bank; pleaded a knowledge 
on the part of Emilie V. Preston of all the former fore- 
closure proceedings; pleaded that Emilie V. Preston was 
the wife of William Preston, the payment of taxes on the 
premises by Morsman, Jr., trustee, and the performance 
of valuable services in securing a reduction of the assessed 
valuation of the property at various times; services per- 
formed by said Morsman in resisting condemnation pro- 
ceedings, wherein it was sought to condemn the property 
for boulevard purposes; pleaded the payment of costs in 
the former foreclosure proceedings, and prayed a dismissal 
of the plaintiff’s petition; and, as an alternative, that, if 
the findings should be for the plaintiff, an account should 
be taken of the sums paid by Morsman, Jr., trustee, for 
taxes and for other expenses incurred, and that such sums 
be decreed to be a paramount lien on the property. The 
Fred Krug Brewing Company answered, setting out the 
purchase by them of a fractional part of the property in- 
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volved ; the foreclosure proceedings before referred to; that 
their. purchase was in good faith, without any knowledge 
of any claim on the part of Emilie V. Preston; praying 
that title to the fractional part purchased by them be 
confirmed, free of any lien on account of the claim by 
Emilie V. Preston. Replies were filed to these answers, in 
substance denying the allegations of the answers. There 
was a trial to the court, and a finding for the defendants. 
From the decree the plaintiff appealed to this court. 

At the trial of the latter case there was offered and 
introduced in evidence a power of attorney from the plain- 
tiff, Emilie V. Preston, to her son Walter G. Preston, au- 
thorizing Walter G. Preston, as such attorney in fact, to 
execute, convey, acknowledge and deliver by deed of trust, 
mortgage, bill of sale, or any other conveyance, any real 
estate or personal property that she then owned or might 
thereafter own, wherever the same was situated; to sign 
notes, checks, drafts or any other documents in her name, 
and to secure payment of the same by deed, mortgage, 
deed of trust, or any other conveyance upon any property, 
real or personal, granting full power to transact any and 
all business. This power of attorney was executed on the 
23d day of July, 1895; was properly acknowledged and was 
recorded in the office of the register of deeds of Douglas 
county on the 11th day of January, 1896. The deposition 
of the plaintiff was taken and read in evidence, from which 
it appeared that, since the giving of the power of attorney, 
she had entrusted all of her business affairs to her son, 
Walter G. Preston, as such attorney. Walter G. Preston 
was called as a witness on behalf of the plaintiff, and tes- 
tified that his mother had been incompetent to handle her 
own business by reason of nervous prostration; that it was 
necessary for some one to handle her business, and that 
she gave him a power of attorney; that he had attended 
to her business since 1891; that prior to the transaction 
with reference to the $6,000 note he had no recollection of 
transacting any business for his mother other than the pay- 
ment of taxes on some property in Iowa; that on the 10th 
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day of January, 1896, William Preston gave him the $6,000 
note, as attorney for Emilie V. Preston; that the note was 
given aS part payment or reimbursement for what they 
called the home property, which, he stated, his mother 
owned; he did not remember the conversation which he had 
with his father at the time the note was delivered to him. 
From his evidence it also appears that the record title to 
the home property (a residence property in the city of 
Omaha) was in his father; that his father had repeatedly 
stated in his presence that it belonged, however, to his 
mother; that he had given it to her as a wedding present, 
although no conveyance had ever been made; this home 
property had been several times mortgaged, his mother 
joining in the mortgage, on express promise of his father 
that the mortgages would be paid and the home property 
preserved for his mother; these mortgages, however, were 
all executed long prior to the surrender of the $6,000 note 
into his possession for his mother’s benefit. It also ap. 
pears from his evidence that his father, William Preston, 
had been engaged in business on a large scale, and at the 
time this note was turned over his indebtedness would 
probably reach $100,000; that he had indorsed notes with 
his father probably to that amount, and at that time he 
was turning over to his creditors by way of mortgages 
his entire estate, and that the surrender of this $6,000 
note was in pursuance of his purpose to turn over all of 
his property to his creditors. He testified also that, after 
the foreclosure proceedings had been instituted by the First 
National Bank of Mauch Chunk, he consulted with an 
attorney with reference to intervening in that proceeding, 
on his mother’s behalf, on account of the $6,000 note which 
he then held for her; that, acting on the advice of the at- 
torney whom he consulted in her behalf, he did not in- 
tervene. He testified also that at one time the $6,000 note 
had been placed with Earnest Griffith, as collateral, a 
transaction which he says he had no personal knowledge 
of, but which was conducted by his brother, Alfred Pres- 
ton. The plaintiff offered the deposition of her husband, 
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William Preston, who testified that in 1875 he gave his 
wife their homestead in Omaha as a wedding present and 
a homestead for herself and children, and afterwards he 
desired to borrow money to improve property of his own 
and procured her consent to put a mortgage upon the 
homestead upon his promise to pay the mortgage off; that 
the property was afterwards remortgaged with the consent 
of his wife under a similar promise on his part; that he 
transferred the $6,000 note to Walter G. Preston for his 
mother; that no assignment of the mortgage was ever 
made; that he divided up his property pro rata among his 
creditors in proportion to what he thought they ought to 
have; that he turned the $6,000 note over to his son for 
Mrs. Preston as a part recompense for the loss of her 
homestead; that the transfer of the note to Mrs. Preston 
was at the same time that he turned his property over to 
his creditors; that the homestead had never been deeded to 
his wife; that he had no recollection of the conversation 
between himself and son at the time it was turned over. 
Mrs. Preston, in her deposition, also testified that she did 
not know what the controversy involved in the suit was; 
that she did not know if she ever owned the mortgage in 
the suit or not; she left her business affairs entirely with 
her son. These questions and answers appear in her 
deposition: “Q. You were not aware ten days ago that 
this suit had been commenced, were you? A. No; I was 
not. Q. Did von ever own or claim to own any promissory 
note executed by George F. Orchard? A. I don’t know, I 
don’t remember. Q. Did you ever own a note executed by 
George I*, Orchard and his wife in the sun of $6,000? A. 
T don’t remember. Q. Did you ever have any property of 
your own? A. I did. Q. What was the nature of that 
property? A. It was my home. Q. Any other property 
besides that? A. Yes, sir. Q. What was the nature of 
that property? A. It was property that was given to me 
in lien of my home after its mortgage. Q. Did you ever 
have this other property in your possession? <A. It was 
mine in licu of the home, it was given to me in licu of the 


VOL. 75] SEPTEMBER TERM, 1905. 369 


Prestou v. Morsman, 


home. Q. Where was the property situated or located? 
A. It was south of the city. Q. Iteal estate? A. Yes, sir. 
Q. Was it ever decded to you? A. That was attended to 
by my son.” This deposition was taken in the state of 
Washington on the 17th day of October, A. D. 1903. There 
was also evidence by other relatives of statements made by 
William Preston to the effect that the home property be- 
longed to his wife. The evidence also discloses that, at the 
time of the transfer of his property by. William Preston for 
the benefit of his creditors, certain real estate was deeded 
to his sons (evidently the real estate testified to by Mrs.. 
Preston at the time her deposition was taken). There was 
an entire absence of any evidence of knowledge of the 
First National Bank of Mauch Chunk and the Blackstone 
National Bank: that Emilie V. Preston claimed any inter- 
est in the mortgage securing the $6,000 note. 

On the part of the defendants, the record of the fore- 
closure proceedings was put in evidence, together with the 
sheriff’s deed and the record of the same. It was also 
shown that the Blackstone National Bank had conveyed 
its interest in the property to Morsman, Jr., trustee for 
the Mauch Chunk Bank; that the Blackstone National 
Bank had gonc into voluntary liquidation and had ceased 
to exist; that a portion of the premises involved had been 
conveyed to the Fred Krug Brewing Company; that no 
assignment of the mortgage securing the $6,000 note had 
ever been filed in the office of the register of deeds. Pay- 
ment of the taxes on the property was also shown, together 
with services performed in reference to the assessed val- 
uation and the defense of condemnation proceedings. 
There was evidence that the Mauch Chunk and Blackstone 
National banks, and Mr. Morsman, Jr., as trustee, had 
never had any knowledge of any claim to the $6,000 note 
on the part of Emilie V. Preston. 

It is contended by plaintiff in this court that the decree 
in the foreclosure proceedings instituted by the Mauch 
Chunk Bank, in so far as it fixes a personal liability upon 


William Preston on account of his indorsement of the two 
27 
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$5,000 notes involved in that case, and in so far as it deter- 
mines that the holders of those notes were entitled to be 
first paid out of the proceeds of the sale of the property, is 
void, because it is not based upon any allegations in the 
petition of the Mauch Chunk Bank and the cross-petition 
of the Blackstone National Bank, and because it does ap- 
pear from the allegations of such petition and cross-peti- 
tion that the holders of these notes did not cause them to 
be protested for nonpayment, and that because of such 
failure to protest the notes for nonpayment Preston was 
released from any personal liability as an indorser. 

We think, however, that under the facts in this case, no 
protest for the nonpayment of the notes was necessary. 
These notes were payable directly to Preston; he pledged 
them to the bank as collateral security for his own debt; 
there were no indorsers to be charged; Preston suffered no 
loss by reason of the failure to protest the notes. 

Mr. Story, in his work on Promissory Notes (7th ed.), 
sec. 284, declares the rule to be “a relaxation of the strict 
rule as to the necessity of a due presentment of a note by 
the holder to the maker for payment at its maturity, where 
the note has been received as collateral security for an- 
other debt due to the holder. * * * In order therefore, 
to entitle the debtor, as owner of the collateral security, 
to resist the payment of the debt, he must establish that 
he has sustained damages by reason of the want of due 
diligence and due presentment on the part of the creditor, 
and to the extent of such damages he may recover com- 
pensation or indemnity, or Ereconp the amount in any suit 
for the debt.” 

Another writer on the same subject declares that “the 
creditor who has effects of the principal in his hands, or 
under his control for the security of the debt is a trustee 
for all parties concerned, and if such effects are lost 
through the negligence or want of ordinary diligence of 
the creditor, the surety is discharged to the extent that he 
is injured, the same as if the effects had been lost by the 
positive act of the creditor. In such case he is bound to 
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be diligent in preserving such effects to the same extent 
that any other trustee similarly situated is bound to use 
diligence. The kind of diligence required will be governed 
by the circumstances of each particular case. If the prin- 
cipal places in the hands of the creditor, as collateral 
security for the debt, an obligation of a third person, the 
creditor is, without any spevial agreement to that effect, 
bound to use diligence to collect the same and to charge 
all the parties thereto, and if anything is lost on account 
of his failure to use such diligence, not only the surety 
but the principal also is discharged to the extent that he 
is injured.” 1 Brandt, Suretyship and Guaranty (3d ed.), 
sec, 498. 

The rule announced by these authors is supported by 
sound reasoning, and, applied to the facts in this case, 
leaves nothing in the contention of the plaintiff as to the 
failure to protest the notes involved in the original fore- 
closure. In that case the answers of Preston to the peti- 
tion and cross-petition were evidently prepared with this 
rule in view. He asserted therein his title to the notes 
and insisted upon a decree in conformity with his demand. 
It was right and proper that he should do so, and the trial 
court in that case rightfully found that these notes were 
held as collateral only, and, in so far as the rights of 
William Preston are concerned, he was absolutely bound 
thereby, and, whether liable as an indorser on these notes 
or not, he was still held under his contract of indebted- 
ness to the holders of the notes; and, in our opinion, the 
court, upon the issues there presented, properly found that 
the Mauch Chunk Bank and the Blackstone National 
Bank were first entitled to be paid out of the proceeds of 
the sale of the mortgaged property. 

A mortgagee may, by agreement, fix the rights of the 
holders by assignment of the notes secured by the mortgage 
to the mortgage security, and such an agreenent may be 
implied from the circumstances of the transfer. Noyes v. 
White, 9 Kan. 640; Grattau v. Wiggins, 23 Cal. 16. From 
the assignment of the notes to the banks by Preston as 
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collateral to his own indebtcdness, it may fairly be pre- 
sumed in equity, in the absence of facts showing a con- 
trary purpose, that it was the intention of the parties that, 
out of the security for the payment of the notes the banks 
should first realize the amount of the collateral held by 
them, not exceeeding Preston’s indebtedness to the banks; 
and, in addition to the reason given by the trial court in 
the original foreclosure for the decree fixing the status 
of the notes, the decree was right upon the ground that 
such course was contemplated by the parties. Equity does 
not seek circuitous routes. It would have been idle to have 
permitted Preston to have participated pro rata in the pro- 
ceeds of the sale of the security, and then require him to 
pay the money back to the banks in satisfaction of his in- 
debtedness to them. The transfer of the $6,000 note to Mrs. 
Preston subsequently to the transactions with the banks 
would not affect their security. Noyes v. White, supra. 
But there are other considerations which aid us in a deter- 
mination of the case. The right of William Preston, as 
to the $6,000 note held by him after the transfer to the 
banks, to participate in the proceeds of the sale of the 
mortgaged property in the original foreclosure was, as we 
have determined, to receive such proceeds after the pay- 
ment of the costs, and the amount found due the plaintiff 
therein and the defendant, the Blackstone National Bank. 
Mrs. Preston claims to have acquired the $6,000 note 
in January, 1896. At that time, by reason of the failure 
of the maker to pay the interest which had matured thereon 
in June and December, 1895, the note, according to the ex- 
press stipulation of the mortgage, was past due for the 
purpose of the foreclosure which the plaintiff now invokes, 
and for that purpose was dishonored. She took, therefore, 
by the delivery of the note, a chose in action. She ac- 
quired the rights of William Preston, and no more. 
Furthermore, the good faith of the transaction may 
well be questioned. We are far from convinced that the 
‘ name of the wife is not being used for the purpose of en- 
abling Preston to evade his obligations. Walter G. Pres- 
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ton, attorney in fact for the plaintiff, was a party to the 
original foreclosure, and according to his own testimony, 
consulted an attorney with reference to an intervention on 
behalf of his principal, while the foreclosure was pending. 
He knew that the plaintiff in that proceeding, and the de- 
fendant, the Blackstone National Bank, claimed a prefer- 
ence as against the holder of the $6,000 note. The course 
pursued by him was by virtue of authority from his prin- 
cipal, and she cannot now be heard to say that she was 
not bound by it. She permitted the foreclosure to pro- 
ceed to final decree; permitted the interested parties to 
purchase the property upon the decree of the court that 
they were entitled to be first paid out of the proceeds 
of the sale; permitted the title to pass to the purchaser 
and the deed to be recorded without notice of her claim; 
permitted one of the parties to purchase, in good faith, the 
interest of another; permitted a sale of a portion of the 
property to another third party, and she should now rest 
in the position that she has voluntarily placed herself. 

The judgment of the district court was right, and we 
recommend that it be affirmed. 


Dorris, C., concurs. 
By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


JACOB NortH & COMPANY ET AL. ¥. EVA ANGELO.* 
Fitep DEcEMBER 20, 1905. No. 13,855. 


Appeal: Issurs. A case appealed to the district court must be tried 
in that court upon the issues presented in the lower court. 


Error to the district court for Lancaster county: AL- 
BERT J. CORNISH, JuDGE. Reversed. 


* Rehearing allowed. See opinion, p. 381, post. 
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Wilson & Brown, for plaintiffs in error. 
T. J. Doyle, contra. 


JACKSON, C, 


On March 6, 1903, the defendant in error, hereafter 
styled the plaintiff, instituted an action before a justice of 
the peace in Lancaster county against the plaintiffs in 
error, hereafter styled the defendants. The bill of par- 
ticulars upon which the cause was tried in justice’s court, 
omitting the caption, is as follows: 

“Plaintiff, complaining of the defendants, avers that 
said defendants entered into a contract in writing with 
plaintiff on or about the year of 1897, which said contract 
was made by Jacob North, Sr., who was then the presi- 
dent and manager of Jacob North & Company of Lin- 
coln, Nebraska, and who also represented the defendant, 
‘Clarence 8S. Paine, by the terms of which said contract 
the defendant; agreed to pay to the plaintiff, as a commis- 
sion for taking orders for the history of Nebraska, $7.50 
for each order procured, and further agreed to pay to the 
plaintiff 10 per cent. commission on the collection of 
money due for histories sold, and also agreed to pay to 
the plaintiff $40 a month for services rendered in gather- 
ing data for said history; and, in pursuance of said con- 
. tract, did sell and procure 15 orders for said histories, 
and there is due to the plaintiff from the defendants 
therefor the sum of $150, no part of which has been paid; 
that the names of the parties of whom said orders were 
procured are as follows: Mr. L. W. Colby, Judge Haz- 
lett, Mr. Hoyte, Dr. Sprague, Mrs. Minnick, Mr. A. J. 
Sawyer, Prof. Caldwell, state library of Nebraska, school 
library and Allen Fisher. The names of the other par- 
ties to whom sales were made, this plaintiff has not a 
list but turned the same in, and the same are upon the 
records of the defendants, who have refused to permit 
this plaintiff to see the same, and plaintiff cannot at this 
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time give a full statement of the names of all the parties, 
nor can the plaintiff more definitely describe the names 
of those herein given, for the reason that she has not the 
full names of the parties. The contract, which was in 
writing, providing the compensation of this plaintiff for 
said work, this plaintiff cannot set out in full at this 
time, for the reason that the same is not in her possession, 
but is in the possession of the defendant. At a time 
when this defendant turned in her records in pursuance 
of the request of the defendants pertaining to said busi- 
ness, said contract was delivered, through inadvertence, 
with the other papers, and since said time has been in pos- 
session of the defendants and defendants have refused to 
return the same to plaintiff. Said contract, in the em- 
ployment of this plaintiff, was repeatedly referred to and 
ratified by the defendants, after the same was made. On 
the 12th day of November, 1901, the defendant, Clarence 8 
Paine, wrote this plaintiff with reference to said contract 
as follows: ‘If you are still after those people (referring to 
the collections placed in the hands of this plaintiff) and 
pushing matters, well and good, but, if not, I shonld like 
to have you return histories and supplies, etc., as I can 
use ‘them. In any event I should like to hear from you.’ 
This was written for the defendants, and all of them, in 
recognition of the contract of this plaintiff, hereinbefore 
referred to. Again, on the 9th day of December, 1901, 
the defendant, Paine, for all of the defendants wrote this 
plaintiff as follows: ‘Please return at once the History of 
Nebraska, contracts and supplies which you have. It 
seems to me that I have waited as long as I should be 
required to for you to show some interest in the business 
which you have in hand. Don’t you think so?’ Parties 
from whom collections were made, so far as this plaintiff 
can give a list of same, are as follows: Mr. Abbott, Mr. 
Stearns, Mr. Tyrrell, Mr. Stevens, Mr. Raymond, Mr. A. J. 
Sawyer, Mr. McBrien, Mr. Dodson, Governor Thayer and 
Chancellor Andrews, and numerous others whom this 
plaintiff cannot name for the reason that the list and 
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records of the same are in the hands of the plaintiff. The 
dates of the collections this plaintiff cannot give with any 
degree of accuracy, for the reason that she has not the 
data which she turned in in her report to the defendants, 
and the defendants have ful] and complete records of the 
collections made, and the time of making the same, and 
the parties from whom they were made, and will not give 
this plaintiff access to their records or permit her to obtain 
said data until so ordered by the court. The months for 
which plaintiff was eniployed by the defendants, for which 
she claims the sum of $65, were as follows: From about 
September 12 to December 20, 1901. Plaintiff further 
says, in pirsuance of said contract she collected for said 
defendants the sum of $800, and (here is due to this plain- 
tiff from said defendants for said services so performed 
the sum of $30, no part of which has been paid. Plain- 
tiff further avers that she worked for said defendants for 
the period of three months by the terms of said contract, 
and there is dne to this plaintiff from said defendants 
therefor the sum of $65, no part of which has been paid. 
Plaintiff avers that, by reason of the premises, there is 
due to this plaintiff from the said defendants the sum of 
$200, no part of which has been paid. Wherefore the 
plaintiff prays judgment against the defendants for the 
sum of $200 and costs of snit.”’ 

From a judgment fayorable to the plaintiff, the de- 
fendants appealed to the dstrict court. In the district 
court the plaintiff filed a petition substantially the same 
as the bill of particulars. The issues were joined in the 
district court upon this petition by proper pleadings and 
the case proceeded to trial. The trial of the case in the 
district court occupied the attention of the court for 
several days. During the progress of the trial, and after 
the taking of testimony had commenced, plaintiff asked 
and obtained leave of court, over the objection of the de- 
fendants, to amend her petition, the record being this: 
“Plaintiff requests the court for permission to amend the 
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petition by inserting after the words ‘was made,’ on the 
second page of the petition, the words ‘adopted and ac- 
cepted the terms thereof.” Objections were made on 
behalf of both defendants, but the amendment was al- 
lowed, and exceptions taken, and the trial proceeded. On 
the third day of the trial, the plaintiff, over the objections 
of the defendants, obtained leave of court to file, and did 
file, an amended petition which, omitting the caption, is 
as follows: 

“Plaintiff, complaining of the defendants, avers that on 
or about the month of May, 1898, the firm known as Jacob 
North & Company, a copartnership, of Lincoln, Nebraska, 
then composed of Jacob North, Sr., and Jacob H. North, 
entered into a written contract with this plaintiff, by the 
terms of which they agreed to pay to the plaintiff as a 
commission for taking orders for a work then in contem- 
plation of publication by the said defendants, known as 
the History of Nebraska, agreeing with the plaintiff to 
pay her a commission of $7.50 for each order procured, 
and further agreeing to pay to the plaintiff 10 per cent. 
commission on all collections of money made by her upon 
orders given for said history; that, in pursuance of said 
contract, the plaintiff entered upon her duties under said 
contract and solicited and procured orders for the defend- 
ants; that thereafter, and about the 9th day of Septem- 
ber, 1899, Jacob North, Sr., a member of said copartner- 
ship, died in Lancaster county, Nebraska; that after the 
death of said Jacob North, Sr., the business of said co- 
partnership was still continued in the name of Jacob 
North & Company. That Hannah North, devisee in his 
will, was substituted in said partnership for the said Jacob 
North, Sr., and said new partnership still continued said 
enterprise of gathering and procuring data for said his- 
tory and orders for the same; that soon after the death of 
said Jacob North, Sr., this plaintiff called upon said new 
copartnership of Jacob North & Company, and said new 
copartnership of Jacob North & Company, the defendants 
herein, with a full knowledge of the terms and conditions 
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"of the contract executed by the old firm of Jacob North 
& Company to this plaintiff, accepted and adopted the 
terms of said contract, and promised and agreed to and 
with this plaintiff, in consideration of this plaintiff con- 
tinuing in said work with said defendants, the new co- 
partnership of Jacob North & Company would pay to this — 
plaintiff all moneys earned by her in the performance of 
said work, and for future services which she might render 
would pay to her $7.50 for each order procured for said 
history, or each history for which she obtained an order, 
and would pay to her $7.50 for each order she had pro- 
cured and 10 per cent. commission on all moneys col- 
lected. by her on orders given for said history, which was 
accepted by the plaintiff, and by reason thereof, and rely- 
ing thereon, she continued in said services in the perform- 
ance of said work; that, at the time of commencing said 
work, Jacob North & Company stated to this plaintiff 
that said history would be completed and ready for de- 
livery early in the year of 1899; that, again, shortly after 
the death of said Jacob North, the defendants stated to 
this plaintiff that said history would be completed and 
ready for delivery in a short time, and directed the plain- 
tiff to so represent to the subscribers to said history; that, 
again, on the 12th day of September, 1901, the defendant, 
Clarence 8S. Paine, who was then a joint owner with the 
defendants, Jacob North & Company, in said enterprise of 
publishing said history, orally promised and agreed for 
and on behalf of the defendants that defendants would 
pay to this plaintiff the sum of $7.50 for each order pro- 
cured by her for said history, and would further pay to 
this plaintiff the sum of 10 per cent. on all moneys col- 
lected by her on orders given for said history, and would 
pay this plaintiff the sum of $40 a month for gathering 
data, photographs, plates and information pertaining to 
said history; that, in pursuance of said contracts, this 
plaintiff did procure for the defendants and delivered to the 
defendants 19 written orders for said history, including 
the orders delivered to the old firm of Jacob North & Com- 
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pany, and accepted and received by the defendants; that 
there is due to this plaintiff from the defendants for said 
services so performed in the procurement of said orders for 
said history as aforesaid the sum of $142.50; that there 
has been paid thereon a total sum of $52.50, leaving a re- 
mainder due this plaintiff thereon of $90, no part of which 
has been paid; that said payments consisted of $37.50 com- 
missions collected direct from the parties making pay- 
ments upon said orders, and $15 paid thereon by the de- 
fendant, Clarence 8. Paine; that, in pursuance of said 
contracts, this plaintiff collected for the defendants upon 
said orders for said history the sum of $105; that there 
is due to this plaintiff from the defendants for said col- 
lections so made the sum of $10.50, no part of which has 
been paid; that, in pursuance of said later oral contract 
made with the defendants through the defendant, Clar- 
ence 8. Paine, on or about the 12th day of September, 
1901, this plaintiff procured for the defendants two orders 
for said history, and there is due to plaintiff from the de- 
fendants by reason thereof the sum of $15, no part of 
which has been paid. This plaintiff further avers that, 
under the terms of said contract, she worked for the de- 
fendants from the 12th day of September, 1901, to the 
2d day of December, 1901, at the agreed price of $40 a 
month, making a total time of three months and eight 
days, and there is due to this plaintiff from the defend- 
ants by reason of said services so rendered the sum of 
$140, no part of which has been paid. That there is now 
due to the plaintiff from the defendants, by reason of the 
premises, a total sum of $200, no part of which has been 
paid. Wherefore plaintiff prays judgment against the de- 
fendants for the sum of $200 and costs of suit.” 

To the order allowing the amended petition to be filed, 
the defendants severally excepted, and afterwards moved 
to strike the amended petition from the files. The motion 
was denied and the trial again proceeded, resulting in a 
verdict and judgment for the plaintiff. From the judg- 
ment so obtained, the defendants prosecute error to this 
court. 
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Among other errors assigned is the order of the dis-- 
trict court permitting the filing of the amended petition 
and the refusal of the trial court to strike the amended 
petition from the files after it had been filed, it being 
argued that the amended petition presented another and 
different issue from the one presented and tried in jus- 
tice’s court. The evidence discloses that in the year 1897 
Jacob North, Sr., and Jacob H. North were partners, 
doing business as Jacob North & Company. These were 
the only members of the partnership, and that that part- 
nership continued until the 11th day of September, 1899, 
when Jacob North, Sr., one of the partners, died. Some 
weeks afterwards Hannah North and Jacob H. North, 
the surviving partner in the old firm of Jacob North & 
Company, associated themselves together as partners and 
succeeded to the business of the old partnership, which 
they continued under the partnership name of Jacob 
North & Company, one of the defendants in this action. 
The evidence also discloses that a considerable portion of 
the services performed by the plaintiff, and for which 
she claims the right to recover in this action, were per- 
formed by her during the existence of the partnership 
which was extinguished by the death of Jacob North, Sr., 
and by the amended petition it is sought to charge the 
present partnership (one of the defendants) with services 
which the plaintiff claims to have performed for the de- 
funct partnership, and the amount of the judgment ob- 
tained by plaintiff in the district court necessarily includes 
the plaintiff’s claim for.services performed during the life- 
time of the former partnership, so that the question fairly 
arises as to whether in justice’s court the plaintiff’s bill 
of particulars presented a similar demand. In our judg- 
ment it did not. The bill of particulars recites a written 
contract with the defendants in the year 1897, by the terms 
of which the defendants agreed to pay the plaintiff cer- 
tain commissions for taking orders for a History of Ne- 
braska, and for the collection of moneys, and a salary 
per moath for services rendered in gathering data for 
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the history, and upon that alleged contract the plaintiff 
sought to and did recover ir justice’s court. It would be 
trifling with language to say that the same cause of action 
was set out in the amended petition, upon which the plain- 
tiff was permitted to recover in the district court. 

The district court erred in permitting the amended peti- 
tion to be filed, and we recommend that the judgment of 
the district court be reversed and the cause remanded 
for further proceedings in conformity with this opinion. 


DuFFIE, C., concurs. ALBERT, C., not sitting. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed 
and the cause remanded for further proceedings in con- 
formity with this opinion. 

REVERSED. 

SEDGWICK, J., dissents, 


The following opinion on rehearing was filed December 
21, 1906. Judgment of reversal vacated and judgment of 
district court affirmed: 


1. Appeal: Issurs. A case must be tried in the district court upon 
appeal upon the issues tried in the lower court. This does not 
mean that no issuable fact can be pleaded in a petition in the dis- 
trict court that was not alleged in the bill of particulars in the 
lower court. If the identity of the cause of action is preserved in 
the petition it is sufficient. 


2. Witnesses: Competency. A party is not prohibited from testifying 
by section 329 of the code, unless his adversary represents a 
deceased rerson in the issue that is being tried. 


SEDGWICK, C. J. 


The bill of particulars in the justice’s court and the 
amended petition in the district court are set out in full 
in the former opinion, ante, p. 373. The judgment of the 
district court was reversed beeause it was thought that the 
amended petition contained allegations which amounted 
to a change of the issues from those presented in the jus- 
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tice’s court. After the plaintiff had made a written con- 
tract with the copartnership that was then doing busi- 
ness under the name of Jacob North & Company, and was 
composed of Jacob North, Sr., and Jacob H. North, one 
of the members of the copartnership died, and a few 
weeks later his widow, who was legatee under his will, 
was substituted in his place in the copartnership, and the 
business continued under the same name. The action was 
brought against Jacob North & Company, but the firm at 
that time was composed of Jacob H. North, one of the 
original copartners, and Hannah North, who had been sub- 
stituted, as before stated, in the copartnership for the 
deceased member thereof. Nothing was said in the bill 
of particulars as to the individual membership of the 
firm, except that it was alleged that Jacob North, Sr., 
was, at the time the contract was made, president and 
manager of the copartnership and acted for the copart- 
nership in making the contract. The amendment which 
constituted the supposed change of issue consisted of the 
allegation: “That after the death of said Jacob North, Sr., 
the business of said copartnership was still continued in 
the name of Jacob North & Company. That Hannah 
North, devisee in his will, was substituted in said part- 
nership for the said Jacob North, Sr., and said new part- 
nership still continued said enterprise of gathering and 
procuring data for said history and orders for the same; 
that soon after the death of said Jacob North, Sr., this 
plaintiff called upon said new copartnership of Jacob 
North & Company and said new coparinership of Jacob 
North & Company, the defendants herein, with a full 
knowledge of the terms and conditions of the contract exe- 
cuted by the old firm of Jacob North & Company to this 
plaintiff, accepted and adopted the terms of said contract, 
and promised and agreed to and with this plaintiff, in con- 
sideration of this plaintiff continuing in said work with 
said defendants, the new copartnership of Jacob North & 
Company would pay to this plaintiff all moneys earned by 
her in the performance of said work, and for future serv- 
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ices which she might render would pay to her $7.50 for 
each order procured for said history, or each history for 
which she obtained an order, and would pay to her $7.50 
for each order she had procured and 10 per cent. commis- 
sion on all moneys collected by her on orders given for said 
history, which was accepted by the plaintiff, and by reason 
thereof, and relying thereon, she continued in said services 
in the performance of said work.” 

Did this constitute such a change of plaintiff’s cause of 
action as to require her petition to be stricken from the 
files for that reason? The plaintiff sued to recover for 
services rendered to the copartnership of Jacob North & 
Company. After the death of Jacob North, Sr., the busi- 
ness of the copartnership continued to be conducted by the 
surviving partner in the same name for three or four 
weeks, whereupon the widow and legatee of the deceased 
partner became a member of the firm in place of the de 
ceased and, without any change in the name of the firm, 
the same business was carried on in the same way. It 
would appear from the record that the new partner, by 
the terms of the will, succeeded to all of the rights of the 
deceased partner in the business. The contract that the 
plaintiff had entered into with the firm before this change 
in its membership was being carried out by the parties at 
the time of the death of the senior North, and .was con- 
tinued after Mrs. North became a member of the partner- 
ship in the room of her deceased husband. The action was 
brought against the copartnership in the name which it 
has always borne and has continued against that defend- 
ant in that name. The plaintiff did not rely upon these 
facts to fasten a liability upon the firm, as at present or- 
ganized, for contracts entered into and services rendered 
before the change in the personnel of the membership of 
the firm. It seems to have been supposed by both parties 
that the present firm would not be liable for such contracts 
and services, unless the new member had expressly agreed 
that it should be so liable, or some member of the firm 
had made such agreement after the new member entered 
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the firm. The allegations were that the contracts that had 
been entered into by the firm before the change in the mem- 
bership were ratified and agreed to after the change in the 
membership. Upon this point the allegations were spe- 
cific and alleged the making of a contract in detail similar 
to the original contract. It was upon this issue that the 
case was tried. The cause of action in the justice’s court 
was services rendered by the plaintiff for the firm of 
Jacob North & Company, and manifestly the cause of 
action was the same in the amended petition in the dis- 
trict court. In a leading case in this court upon this sub- 
ject it was said: 

“Tf new issues can be raised in the appellate court it is 
not a trial of the same cause—not in fact an appeal.” 
O’Leary v. Iskey, 12 Neb. 187. 

This is the true reason of the rule, and, accordingly, it 
was said in Citizens State Bank v. Pence, 59 Neb. 579: 

“The facts were pleaded with more particularity in the 
district court than in the court from which the appeal was 
prosecuted ; nevertheless, the identity of the cause of action 
was fully preserved. The plaintiffs were not required to 
state their cause of action in the district court in the same 
language as it was set forth in the county court.” 

To plead an issuable fact in the appellate court that 
was not pleaded in the lower court is not necessarily plead- 
ing a new cause of action, and a change in the issue pre- 
sented in the petition is not subject to this objection, un- 
less it is such a change as to amount to a new cause of ac- 
tion. We think therefore the court did right in overruling 
the motion to strike the amended petition from the files, 

2. Upon the trial in the district court the plaintiff was 
asked to testify as to the making of the original contract 
between herself and the defendant Jacob North & Com- 
pany and testified that the contract was made with the 
copartnership through Jacob North, Sr., now deceased ; 
whereupon it was objected that it was incompetent for her 
to testify to conversations and transactions between her- 
self and the deceased. It has been held that when one 
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member of a copartnership dies, and the surviving member 
continues the business in the name of the copartnership, 
one who had business transactions or conversations with 
the copartnership, through the deceased member thereof, 
is prohibited by section 329 of the code from testifying to 
such transactions or conversations in an action by him 
against the copartnership. J/ead v. Weaver, 42 Neb. 149. 
This is upon the theory that the copartnership is the rep- 
resentative of the deceased member. In this case, if the 
parties had insisted that the partnership, as now organ- 
ized, is the successor of the partnership as it existed 
when the plaintiff first entered into contract with it, and 
that the substitution of the new member in the partnership 
for the deceased member made the partnership, as now or- 
ganized, liable for the contracts it had entered into through 
the deceased partner, there would be great force to the 
objection; that is, if the plaintiff was seeking to enforce 
a liability which existed against the deceased at the time 
of his death and which had been transferred to the new 
member of the partnership, a liability which the deceased 
would now be interested in contesting, if living, the new 
partnership would be considered the representative of the 
deceased in such a contest, and, being the adverse party, 
the plaintiff would not be allowed to testify to such trans- 
actions. In this case, however, the defendant insisted, 
and plaintiff seems to have conceded, that the liability of 
the defendant copartnership, as now organized, depended 
solely upon contracts that had been made since its pres- 
ent organization, and that, in order to recover, the plain- 
tiff must prove that she had entered into a contract with 
the copartnership, as now organized, by which the copart- 
nership made itself liable for lier claim. This issue was 
tried to the jury, and the evidence in regard to a prior 
conversation or contract with Mr. North, the deceased, 
is not within the prohibition of the statute. It is not as 
a representative of the deceased that the copartnership 
now defends. It is, as the issue was presented and tried, 
called upon to defend against its own contracts entered 
28 
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into by the copartnership, as now constituted. The ob- 
jection then was properly overruled. 

8. It is argued somewhat at length in the brief that the 
evidence is not sufficient to support the verdict. A large 
amount of evidence was taken considering the amount in- 
volved in the litigation and the evidence is somewhat con- 
flicting, but we cannot say that there is such a failure of 
testiniony as to render the verdict erroneous on that ac- 
count. 

4. The court was asked to instruct the jury that the 
plaintiff could not recover against the present firm of 
Jacob North & Company for work that had been done for 
the firm of Jacob North & Couipany before the death of 
Jacob North, Sr. The refusal of this instruction is as- 
signed as error. The issues were made, and the case was 
tried, as before stated, upon the theory that the copart- 
nership, with members as at present organized, expressly 
agreed that the plaintiff should continue her work, and 
that the firm of Jacob North & Company would pay her for 
all services rendered to that firm, notwithstanding that the 
membership had been changed. It seems reasonable that 
the parties should so agree, under the circumstances. The 
instruction asked would be equivalent to telling the jury 
that there was no such agreement, which under the evi- 
dence in this case would be erroncous, as before stated. 

The petition in error contains a large number of assign- 
ments, but such of them as are insisted upon in the briefs 
fall within the principles already discussed, and it is not 
thought necessary to pursue the matter further. We have 
discovered no error in the record requiring a reversal of 
the judgment. 

The judgment heretofore entered is vacated, and the 
judgment of the district court is 

AFFIRMED. 
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RICHARD THESING Vv. ANDREW WESTERGREN. 
‘Fitep DECEMBER 20, 1905. No. 14,029. 


Judicial Sale: AprpeaAL: REDEMPTION: ReES JupicaTa. During the pend- 
ency of an appeal from a judgment of the district court confirm- 
ing a judicial sale, the supreme court is vested with jurisdiction 
to entertain an application to redeem and to determine the amount 
of redemption money required for that purpose, and where such 
jurisdiction is exercistd the adjudication of the appellate court 
incident thereto becomes res judicata, 


. 
’ 


Ernor to the district court for York county: ARTHUR J. 
EVANS, JUDGE. Affirmed. ° 


Meeker & Wray and France & France, for plaintiff in 
error. 


F.C. Power, contra. 


JACKSON, C. 


The plaintiff in error was the owner of the west half 
of the northwest quarter and the southwest quarter of sec- 
tion 4, township 12, range 2 west, in York county. This 
property was incumbered by three separate mortgages. 
One of the mortgagees instituted foreclosure proceedings 
in the district court for that county. The holders of the 
other mortgages appear by cross-petitions seeking a fore- 
closure of the mortgages held by them. Proceedings were 
had resulting in a decree foreclosing all of the mortgages. 
The property was sold upon the decree, and the defendant 
in error purchased at such sale the east half of the south- 
west quarter for the sum of $2,205. The west half of the 
southwest quarter was purchased by Bertha L. Richard- 
son for $1,800; and the west half of the northwest quar- 
ter by A. Bothwell, one of the mortgagees, for $1,350. 
From an order confirming the sale plaintiff in error ap- 
pealed to this court, and while the appeal was pending 
applied here for an order permitting him to redeem the 
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entire tract. The application was by motion, which con- 
tained this prayer: “And appellants ask the court to fix 
the amount to be paid by them to each of said purchasers 
to redeem said tracts of land from said sales.” Juris- 
diction of the motion was entertained, and upon the hear- 
ing it was ordered that a redemption be allowed from 
the sale to A. Bothwell upon payment to the clerk of the 
district court for him the sum of $2,591.92, with 7 per 
cent. interest from the date of the decree, and all costs; 
and from the sale to Bertha L. Richardson by payment 
to the clerk of the district court interest on $1,200 at 12 
per cent. from May 15, 1899, to the date of redemption, 
and at the same rate on $1,000 from November 18, 1901, 
to the date of redemption, and a return to said Richard- 
son of the $1,800 purchase money held by the sheriff; and 
from the sale to the defendant in error herein upon pay- 
ment to the clerk of the district court of interest on 
$2,205 at 12 per cent. per annum from May 15, 1899, 
to the date of redemption, and upon the return of the 
principal of the purchase money paid by such purchaser. 
All of the sums required by the order of the court to be 
paid as a condition precedent to the redemption were 
fully paid, and thereafter the orders of confirmation en- 
tered by the district court were vacated by this court and 
the appeal dismissed by final order of the date of De- 
cember 17, 1901. 

On July 30, 1903, the plaintiff in error instituted an 
original action in the district court for York county 
against the defendant in error, alleging as a cause of 
action that preceding the sale of the real estate recited 
above he entered into an oral agreement with the de- 
fendant in error, by the terms of which it was agreed that 
the defendant should purchase the real estate afterwards 
purchased by him at the sale and that the plaintiff should 
be permitted to redeem the same at any time before final 
confirmation in the supreme court, by paying to the de- 
fendant the amount of the purchase money, together with 
such interest as the defendant might be obliged to pay 
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for the use of the money necessary for the purchase; that 
the defendant did in fact borrow the money and pay for 
the use of the same interest at the rate of 5 per cent. 
only; that, when the plaintiff was prepared to and did 
redeem, the defendant refused to perform the agreement 
on his part and demanded interest at the rate of 12 per 
cent. per annum, that being the rate allowed by statute. 
It is further alleged that, because of the fact that the cause 
was about to be finally reached in the supreme court and 
would soon be disposed of, the plaintiff was under duress 
and was obliged to meet the demands of the defendant 
in order to avoid the ultimate loss of his property. The 
defendant, in answer, pleaded the appeal to the supreme 
court from the order of confirmation, the application 
there made to redeem, and the order permitting the same 
and fixing the amount to be paid; that he employed coun- 
sel, who’ appeared and resisted the right of redemption, 
and urges such proceedings as an adjudication and es- 
toppel. By the reply the proceedings in the supreme 
court were admitted. After the issues were fully made up 
in the trial court, judgment was entered for the defend- 
ants on the pleadings, and the plaintiff prosecutes error. 

We have not set out the pleadings at length nor pre- 
sented in the statement the entire defense pleaded, be- 
cause of the conclusion that we have reached that upon the 
issues stated the judgment must be affirmed. It is con- 
tended by the plaintiff in error that this court was with- 
out jurisdiction to entertain the application to redeem, 
and for that reason the order authorizing the redemption 
and determining the amount of redemption money to be 
paid is void. The general rule is that, after the juris- 
diction of the supreme court attaches, the trial court has 
no longer authority to take any steps but such as may 
be necessary to transmit the record to the supreme court 
and to carry into effect its mandate. An appeal super- 
sedes further exercise of judicial functions and transfers 
such jurisdiction to the appellate court, where the rights 
of all parties will be conserved. Exceptions to this rule 
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are statutory, notably the appointment of a receiver for 
the preservation of property during the pendency of an ap- 
peal, where concurrent jurisdiction is expressly conferred 
on the supreme and district courts, or the judges thereof. 
It is doubtless true, as contended by plaintiff in error, that 
he might have redeemed without application to any court, 
but he desired something more than an order permitting 
the redemption. Facts intervened which seemed to re- 
quire a judicial determination of the amount necessary to 
be paid to secure that result. We find nowhere authority 
for holding that such an application, during the pendency 
of the appeal, might be made in the court below, and it 
would be anomalous to hold that the jurisdiction does not 
exist somewhere. We have no doubt as to the jurisdiction 
of this court to entertain the application to redeem and 
determine the amount required to be paid by the party de- 
siring to do so. That the plaintiff in error obtained some 
measure of relief from the procedure adopted by him is 
evident from the terms of the order, which required him to 
pay to the purchaser Richardson interest on $1,200 from 
one date, and on $1,000 from another date. An explana- 
tion of this order is found in the argument of counsel 
that interest was allowed only from the date the money 
on the bid was actually paid. The validity of the order 
is not affected by the fact that notice of the application 
to redeem was not served on the defendant in error, be- 
cause he was represented at the hearing by counsel and 
resisted the order. We conclude that the jurisdiction of 
the court was ample and complete, and that both parties 
are bound thereby. 

It is recommended that the judgment of the district 
court be affirmed. 


DUuFFig£ and ALBERT, CC., concur. 
By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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Wa.rTer A. LEESE, JUSTICE OF THE PEACE, V. COURIER PUB- 
LISUING & PRINTING COMPANY. 


Finep DECEMBER 20, 1905, No. 14,041. 


Justice of the Peace: InnecaAL Frers: Prnatty. The taking of fees 
by a justice of the peace for services performed by him and for 
which no fee is allowed is actionable under the provisions of 
section 34, chapter 28, Compiled Statutes, 1903. 


Error to the district court for Lancaster county: LIn- 
COLN Frost, JUDGE. Affirmed. 


T. J. Doyle, for plaintiff in error. 


J. A. Brown and C. O. Whedon, contra. 


JACKSON, C. 


This is an action to recover the penalty provided by. 
section 34, chapter 28, Compiled Statutes 1903 (Ann. St. 
9060), and is the second appearance of this case here, 
the first opinion appearing in 65 Neb. 581. 

After the cause had been remanded, plaintiff filed an 
amended petition wherein the allegation material to the 
inquiry is: “That said defendant, Walter A. Leese, jus- 
tice of the peace, on or about the 24th day of July, 1899, 
did demand of this plaintiff the sum of 50 cents for the 
approval of said appeal bond as follows: 10 cents for filing 
the same; 15 cents for copying the same upon his docket; 
and 25 cents for acknowledgment and certificate of the 
same. That the charging and taking of said sums of 15 
cents for copying and 25 cents for acknowledgment and 
certificate were unauthorized and unlawful, and said de- 
fendant did demand; charge and take from this plaintiff 
the said sums without authority and contrary to law. 
That said sums so demanded and received by the defend- 
ant from this plaintiff, as aforesaid, were more than by 
law the defendant was entitled to receive and the taking 
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thereof was a taking of greater fees than allowed by law, 
and was in violation of section 34, chapter 28 of the Com- 
piled Statutes of Nebraska, 1899, entitled ‘Fees.’? Whereby 
the defendant became indebted to the plaintiff in the 
sum of $50, no part of which has been paid.” The an- 
swer to the amended petition contains, first, a general 
denial; second, a plea of the statute of limitations; third, 
a want of legal capacity to sue; and, fourth, the constitu- 
tionality of the act under which the action is brought, to- 
gether with the issue that the petition fails to state a 
cause of action. The reply is a denial of the allegations 
of new matter. A trial on the issues thus tendered ter- 
minated in a verdict being directed for the plaintiff for 
the sum of $50 and a judgment thereon. The defendant 
prosecutes error. 

The petition in error and argument in support thereof 
present the following questions for review: Tirst, that 
the court erred in overruling an objection to the introduc- 
tion of any evidence, for the reason that the petition 
failed to state a cause of action; second, that the action 
was barred by the statute of limitations; third, that the 
verdict and judgment are contrary to the evidence; fourth, 
the constitutionality of the act authorizing the mainte- 
nance of the action; fifth, want of legal capacity to sue; 
and, sixth, that the courteerred in directing a verdict for 
plaintiff. 

The amended petition, upon which the second trial 
was had, was filed more than four years after the cause 
of action accrued, and it is argued that the cause of action 
therein stated is entirely different from the one contained 
in the original petition, and that the action is therefore 
barred by the statute. An examination of the first opin- 
ion, however, discloses that the identical items enumerated 
in the amended petition were involved in the original cause 
of action, and that it was because of the charging and 
taking of the fees said to be illegal that the first judg- 
ment was reversed. The original petition was offered in 
evidence at the second trial, and it appears that the only, 
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difference is that in the original petition it was charged 
-that the defendant did demand of this plaintiff the sum 
of 50 cents for the approval of said appeal bond, and did 
demand and take the said sum of 50 cents therefor contrary 
to law, while in the amended petition, upon which the sec- 
ond trial was had, the itemized statement shows that only 
25 cents of the 50 cents collected was charged for the ap- 
proval of the bond. The charging of a fee, however, for 
the approval of the bond is the essence of the complaint, 
and the illegal charge set out in the amended petition is 
identical with that in the original, except as to the amount, 
and the plea of the statute of limitations must therefore 
be determined adversely to the plaintiff in error. 

The questions suggested by the fourth and fifth con- 
tentions have already been determined in this court ad- 
_ versely to the plaintiff in error. Jler v. Cronin, 84 Neb. 
424; Graham v. Kibble, 9 Neb. 182. 

The assignments of error involved in the objection to 
the introduction of evidence on the part of the plaintiff 
for the reason that the petition fails to state a cause of 
action, and that the verdict and judgment are contrary to 
the evidence, are based upon a construction of the statute, 
which we are urged to adopt. The statute is as follows: 
“Tf any officer whatever, whose fees are hereinbefore ex- 
pressed and limited, shall take greater fees than are so 
hereinbefore limited and expressed, for any service to be 
done by him in his office, or if any such officer shall 
charge or demand, and take any of the fees hereinbefore 
ascertained and limited, where the business for which such 
fees are chargeable, shall not be actually done and per- 
formed, such officer shall forfeit and pay to the party in- 
jured fifty dollars, to be recovered as debts of the same 
amount are recoverable by law.” Comp. St., ch. 28, see. 
34, This statute is penal in its nature and should be 
strictly construed, and the contention of the plaintiff in 
error is that the cause of action set out in the petition 
does not come within the letter of the statute; that the 
penalty provided by the statute is for the taking of a 
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greater fee than that expressed and limited for services 
performed, or for charging or demanding and taking fees 


ascertained and limited for business which has not actu- ~ 


ally been done, whereas the cause of action set out in the 
petition is for the charging and taking of fees for services 
actually performed and for which no fee has been provided 
by statute. There is considerable force in this conten- 
tion, and, if it were an open question, our conclusion 
might be different. However, it was so held in Phenin 
Ins. Co. v. McEvony, 52 Neb. 566, and in our former opin- 
ion it was expressly ruled that the charges were illegal 
and that the collection of the fee therefor was actionable 
under the provisions of the statute quoted, and it was be- 
cause of that construction that the former judgment was 
reversed. 

The only question remaining is, was the court justified . 
in directing a verdict for the plaintiff? The evidence dis- 
closes, without dispute, that at the time the item of 50 
cents was paid to the plaintiff in error, counsel for defend- 
ant in error presented an appeal bond and applied for a 
transcript, for the purpose of taking an appeal from a 
judgment rendered by the plaintiff in error as a justice of 
the peace against the defendant in error, and was in- 
formed that the advance charges on the appeal would be © 
50 cents. This sum was paid, and later, when the tran- 
script was completed and delivered to counsel for appel- 
lant in that proceeding, the further sum of $1.75 was 
demanded and paid for the transcript and certificate 
thereto, and at that time, at the request of counsel repre- 
senting the appellant therein, defendant in error herein, 
the plaintiff in error made and delivered to such counsel 
a statement and receipt as follows: 


“In Justice Court. Before Walter A. Leese, Brownell 
block, rooms 16 to 19, Lincoln, Nebr. Charles F. Wilson 
v. Courier Ptg. & Pubg. Co., Doc. 40, page 155. J. A. 
Brown, Def’ts Attorney. 

“Def’ts J. P. Fees for appeal costs, viz.: 
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July 24-99. Filing appeal bond................0-. $ .10 
Ack. & certificate appeal bond.............02 eee eee 25 
Copying appeal bond...........ce cece ee eee eee ees 15 
Transcript 1,500 words... ... 0c cee cece ee eee teens 1.50 
Certificate to transcript. ..... 0... cece eee cree ene 25 
TOGA. iavd areiele ei tiae Se eho ale di scale Bis eS a abies aw $2.25 
July 24-99, Cr. deft... ..cceeeecccrccscecsecesees 50 
Bal. trans. & cert. fees... .. ccc cee ee ee teens $1.75 


“Aug. 19,1899. Rec’d balance of above amt. $1.75 from . 
def’t, by J. A. Brown. Walter A. Leese, Justice of the 
peace.” 


The taxation of costs on the justice’s docket appears as 
follows: 
“Costs in Margin. 
“Justice’s fees—Walter A. Leese: 
Plaintiff’s Defendant’s 


Costs. Costs. 
Docketing case ........-+--- $ .25 
Summons & filing........... 1.20 dates 
Filing papers ........+.--+- _ 80 30 
Entering judgment ......... 50 sues 
Satisfaction ......... seen cee 25 
Entering motions and rules.. .20 10 
"Swearing witness ........... .20 10 
Copying oo... secre eee e eee 10 
Continuance .......eeeee eee 50 
Attendance .2......ceeeeee 1.00 < 
Filing appeal bond......... ..+- 10 
Certificate approval bond.... ...- 25 
Copying appeal bond........ ...- 15 
Transcript for appeal 1,500 
00) 6 Ln 1.50 
Certificate to trans......... «..- . 25 


Total J. P. costs ... cece cece were cece cence $7.25 
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7-24-99. Credit Def’t..$ .50 
8-19-99. Cr. Def’t..... 1.75 2.25 


. Bally aiiice naw edlscawea ccee teresa lwewteee se $5.00 
Officer’s Fees—A. M. Bartram: 
Service of alias summons....$ .50 


Copy of alias summons......  .25 
Mileage on alias summons... .10 
TOtAl. occ ack ecee.< $ .85 ones $ 85 
_ Witnesses: 
Charles F. Wilson PV ff 
Sarah B. Harris..............ceeeeenee $1.00 
Lottie Hummel ............ eee eee eee 1.00 
Total: oevestn gs etad Gea Sa ee $2.00 $2.00” 


From this statement it appears that the total taxed 
as the defendant’s costs amounted to $3, the item of 25 
cents for entering satisfaction of judgment it is conceded 
was improperly taxed; striking out that item together 
with the items of 25 cents for certificate of approval of 
appeal bond and 15 cents for copying the same, there 
would still be left $2.35 of legal costs primarily charge- 
able to the defendants therein, 10 cents in excess of the 
exact amount actually paid; and it is the contention of 
the plaintiff in error herein that, as the item of 50 cents 
paid July 24, 1899, was credited generally, it should be 
applied on the legal costs and not the illegal. Upon a 
consideration of the whole evidence, however, we are con- 
vinced that it was the purpose of the plaintiff in error, 
at the time the items of 50 cents and $1.75 were charged 
and received, to charge the same as they are specified in 
his receipt. We entertain no doubt that these charges 
were made and collected by the plaintiff in error in the 
utmost good faith, with the conviction that he was entitled 
to charge and receive the same; however, in doing so he 
acted at his peril. The statute as applied to the facts in 
this case is manifestly unjust. 
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It is evident, however, that under the facts there was 
no course open to the trial court except to direct a ver- 
dict for the plaintiff, and we recommend that the judg- 
ment be affirmed. 


DuFFIE and ALBERT, CO., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 
; AFFIRMED. 


Mary J. McINTIRO, APPELLEE, V. CHARLES H. MCINTIRE 
ET AL., APPELLANTS. — 


Finep DECEMBER 20, 1905. No. 14,057. 


Deeds: CancevatTion. The plaintiff, a soldier’s widow 81 years of age, 
was the owner of a small cottage and two lots in the village of 
Louisville. She had no other property and no means of support 
except a widow’s pension. She conveyed the property to her son 
and daughter-in-law upon an express promise of support. Within 
a short time of the conveyance she was ejected from their home 
and compelled to seek support elsewhere. Held, that the decree 
of the district court canceling the conveyance should be affirmed. 


APPEAL from the district court for Cass county: Paun 
JESSEN, JUDGE. Affirmed. 


D. O. Dwyer, for appellants. 


S. M. Chapman, contra. 


JACKSON, C. 


The plaintiff instituted this action to set aside a convey- 
ance of real estate. There was a decree in the trial court 
conforming to the prayer of the petition. The property 
consists of a small cottage and two lots in the village 
of Louisville, Cass county, said to be of the value of $200. 
The plaintiff is a soldier’s widow, 81 years of age at the 
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time of the trial, and has no property other than that 
in controversy, and no means of support except a widow’s 
pension. The defendants are her son and daughter-in- 
law. 

The plaintiff claims to have conveyed the premises to 
the defendants in consideration of an express promise 
on their part to take care of her and provide her a good 
home, and that within two months from the delivery of 
the deed she was turned out of doors and compelled to 
seek refuge elsewhere. The defendants contend that the 
property was a gift. The evidence is conflicting and it 
would serve no useful purpose to set it out at length. We 
find, however, ample support for the decree, and conclude 
that the court would have been remiss, had it failed to re- 
store the widow’s mite. ; 

It is recommended that the decree of the district court be 
affirmed. 


Durrib and ALBERT, CC., concur. 
By the Court: For the reasons stated in the foregoing 


opinion, the decree of the district court is 
AFFIRMED. 


CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 


AT 


JANUARY TERM, 1906. 


STATE OF NEBRASKA V. JOSEPH CANNOT. 
Finep JANUARY 3, 1906. No. 13,710. 


State v. Tanner, 73 Neb. 104, approved and followed. 


OnrIGINAL action in the nature of ejectment. Judgment 
for the state. 


Norris Brown, Attorney General, for the state. 


Sanford Parker, M. F. Harrington and W. T. Wills, 
contra. 


PER CURIAM. 


This cause in all its essential features is the same as 
the case of State v. Tanner, 73 Neb. 104. The same ques- 
tions of fact and of law are presented in both cases. The 
decision in the one controls in the other. On the authority - 
therefore of the decision in the case cited, the demurrer in 
the case at bar is sustained, and it is ordered that judg- 
ment be rendered therein in favor of the state as in its peti- 
tion prayed. 

JUDGMENT ACCORDINGLY. 
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STATE OF NEBRASKA V. WILLIAM LUEDKB., 
Frmep JANUARY 3, 1906. No. 13,711. 


State v. Tanner, 73 Neb. 104, approved and followed. 


ORIGINAL action in the nature of ejectment. Judgment 
for the state. 


Norris Brown, Attorney Gencral, for the state. 


Sanford Parker, M. F. Harrington and W. T. Wills, 
contra. 


PER CURIAM. 


This cause in all its essential features is the same as 
the case of State v. Tanner, 73 Neb. 104. The same ques- 
tions of fact and of law are presented in both cases. The 
decision in the one controls in the other. On the authority 
therefore of the decision in the case cited, the demurrer 
in the case at bar is sustained, and it is ordered that judg- 
ment be rendered therein in favor of the state as in its 
petition prayed. 

JUDGMENT ACCORDINGLY. 
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IN RB APPLICATION OF A. JORGENSEN FOR A LIQUOR LICENSE. 
Firep January 3, 1906. No. 13,742. 


1. Intoxicating Liquors: License. The board of fire and police com, 
missioners of a city of the metropolitan class may, for good rea- 
son, in the exercise of a sound discretion, refuse to grant a 
license to sell malt, spirituous and vinous liquors, even though 
no protest or objection by others be interposed acazinst the grant- 
ing of the license applied for. 

2. : . An applicant had complied with all the require- 
ments of the statute and ordinances relating to the subject, and 
no protest or remonstrance had been made against the granting 
of his application, but the board of fire and police commissioners 
refused to grant it, for reasons expressed in a resolution spread 
upon the record as follows: “Resolved, that the application of 
A. Jorgensen for a license at number 124 North Tenth street, 
Omaha, be, and the same hereby is, denied and refused, for the 
reason that there are now four or five saloons in operation within 
a block of the said place, and that the public interests require 
that no new or additional saloons be allowed at said place. Ap- 
plications for a saloon license at said place have twice been re- 
fused to different parties in the past two years, for the same 
reason.” Upon appeal to the district court the decision of the 
board was approved and affirmed. Held, upon the record as 
presented, that no error was committed by the ruling complained 
of. 


Error to the district court for Douglas county: GEORGE 
A. Day, Juper. Affirmed. 


Cooper & Dunn, for plaintiff in error. 
F. A. Brogan and W. D. McHugh, amici curie. 


Ho.Lcoms, C. J. 

The plaintiff in error complains of the judgment of 
the district court affirming an order of the board of fire 
and police commissoners refusing his application for a 
license to sell malt, spirituous and vinous liquors in the 
city of Omaha. The alleged error complained of in its 
last analysis relates to the action of the board in deny- 
ing the plaintiff a license on the application presented 
to that body. From the record before us, it is made to 
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appear that the applicant presented to the board for its 
consideration with his petition evidence showing that 
he had coniplied with the law and ordinances of the city, 
and that no objection existed as to the form or manner 
of presenting his said application. There was no pro- 
test or remonstrance to the granting of the licenses from 
any outside source. The record recites: “At a regular 
session of the board of fire and police commissioners of 
the city of Omaha, held on the 8th day of January, 1904, 
the following, among other proceedings, were had: ‘In 
the matter of the application of A. Jorgensen for a saloon 
license, for the year 1904, at 124 North Tenth street, in 
the city of Omaha. Resolved, that the application of A. 
Jorgensen for a license at 124 North Tenth strect, Omaha, 
be, and the same hereby is, denied and refused, for the 
reason that there are now four or five saloons in oper- 
ation within a block of said place, and that the public 
interests require that no new or additional saloons be 
allowed at said place. Applications for a saloon license 
at said place have twice been refused to different parties 
in the past two years, for the same reason.’ The motion 
was duly seconded and carried unanimously.” On this 
record did the district court err in affirming the action 
of the licensing board and dismissing the application? 
But two questions are presented for consideration. The 
first is: Had the board discretion to refuse a license, 
for good reasons, where no objection or protest was inter- 
posed to the granting of the license? Second: Did the 
board act arbitrarily and upon insufficient ground in 
refusing the application for the reasons stated? 

1. The holdings generally, as we interpret them, are 
to the effect that the licensing authorities exercise a 
sound discretion in granting or refusing an application, 
and from the order made an appeal lies to the district 
court, which is empowered to pass judicially on the ques- 
tion of the applicant’s right to the license applied for. 
The fact that there is no protest against the issuance of 
the license does not deprive the board of the right to 
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exercise the discretion vested in them by law, nor are 
they lacking in this authority because the power to reg- 
ulate or prohibit the traffic rests with the mayor and the 
city council, The question is, we think, set at rest by 
the utterances of this court in Waugh v. Graham, 47 Neb. 
153, 161, where it is said: 

“It is clear that the licensing body is vested with dis- 
cretionary power; that its action is judicial and not 
merely ministerial. ‘In far the greater number of states 
the doctrine is now well settled that the court or board 
charged with the duty of issuing licenses is vested with 
a sound judicial discretion to be exercised in view of all 
the facts and circumstances in each particular case, as 
to granting or refusing the license applied for. The prin- 
ciple is that the licensing authorities act judicially, and 
not merely in a ministerial capacity. In determining 
the nature as well as the existence of this discretion much 
will depend upon the language of the local statute, and 
this, of course, should be carefully scrutinized; but the 
general disposition, under all the diverse forms of statu- 
tory provisions, is to leave a wide margin of discretion 
to the court or board hearing the application’ Black, 
Intoxicating Liquors, sec. 170; State v. Cass County, 12 
Neb. 54.” 

To the same effect are Siate v. Pearse, 31 Neb. 562, 
and State v. City of Alliance, 65 Neb. 524. In the latter 
case, it was held that the licensing board possessed no 
arbitrary power in the matter of refusing a license, and 
that there must be some sufficient reason as a basis of 
its action, before the action taken could be justified. 
This, we think, in the very nature of the case must be | 
true. The right to grant or refuse a license is not to be 
treated as an official perquisite of the board, to be given 
or withheld at mere pleasure, for whimsical reasons, or 
through favoritism or for any other like purpose. The 
board-acts under the law, and it is the law, and not the 
men charged with the duty of its administration, that 
must govern and control. The fundamental basis of all 
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law, equality and impartiality, must be applied here as 
in all other matters arising in the administration of the 
law. 

2. Can it be said that the board’s position in refusing 
the license in the case at bar is untenable, and that it 
acted arbitrarily in respect of the matter, for the reasons 
stated? We are unable to say from the record that such 
is the case. The presumption ought to be indulged in 
that the action was taken in good faith and from right 
motives, and with the view of best conserving public 
interests. We are not warranted in drawing other in- 
ferences from the record before us. The rule adopted 
appears to operate on all alike. Its object is to limit 
the number of saloons in a certain locality. This is a 
matter that must be left to the wise and sound discretion 
of the board, if there be any limit placed on the number 
or saloons in any particular locality. That such a limit 
is required in the interests of law and order, and their 
due and orderly enforcement, must, we think, be accepted 
upon the mere statement of the proposition. There are 
places in every city wherein the number of saloons should 
be restricted. Many reasons for such restrictions readily 
suggest themselves and we need not, it would seem, enter 
into a discussion of any of them. This right of limita- 
tion as to numbers was distinctly recognized in State v. 
City of Alliance, supra. The guarding of the public in- 
terests requiring, as it may, a limitation in respect of 
the number of saloons in certain localities, and the con- 
servation of these interests being confided to the body 
authorized to grant the license, and it having been de- 
termined that such a limitation should be enforced in 
respect of the application under consideration, we can- 
not say that the board did not exercise a wise and sound 
discretion in refusing the license on that ground, nor 
that the district court erred in affirming such action and 
dismissing the application of the plaintiff in error. 

The judgment is accordingly 

AFFIRMED. 
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NEBRASKA TELEPHONE COMPANY V. Hau County. 
Fitep January 3, 1906. No. 14,102. 


1. Taxation: EquaLizaTION: APPEAI. On appeal from an order of a 
board of equalization in the matter of assessment of property for 
taxation, the cause must be tried on the questions raised by the 
complaint before that tribunal. 


2. Corporations: ASSESSMENT. The value of the tangible property of 
an express, telephone or telegraph company, apart from its gross 
receipts for the year prior to the time of the assessment and its 
franchise, or right to carry on its business, does not furnish the 
true value of its property for taxation. Such value shouid be 
ascertained from a consideration of all of the aforesaid items 
taken together, and by treating the corporation as a going con- 
cern. 


Errok to the district court for Hall county: JoHn R. 
HANNA, JuDGE. Affirmed. 


W. W. Morsman and W. H. Thompson, for plaintiff 
in error. 


R. R. Horth and A. C. Mayer, contra. 


BARNES, J. 


The Nebraska Telephone Company furnished the 
assessor of Hall county a schedule of its property for 
taxation for the year 1904, which contained a list of all 
its tangible property and its gross receipts for the pre- 
ceding year in each of the several precincts of that county. 
The assessor duly listed its property and valued it and 
assessed the same for taxation, using the schedule so - 
furnished him as his basis therefor. On the 13th day of 
June, 1904, the company filed its protest and complaint 
against the said assessment with the county board of 
equalization. The sole ground of the complaint was that 
the value of its property was excessive, and the prayer 
was for a reduction of the assessment to an amount 
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therein stated. On the 15th of June a hearing was had 
before the board. The complaint was overruled, and it 
was ordered that the assessment complained of should 
stand and be taken as the value of the complainant’s 
property for the purpose of taxation. The company ap- 
pealed to the district court for Hall county, where the 
case was tried and the order of the board was affirmed. 
To reverse that judgment the company buings error, and 
will hereafter be called the plaintiff. 

1. The plaintiff’s first contention is that the court 
erred in overruling its request to amend its petition so 
as’ to allege that there was a mistake in its schedule in 
the number of poles returned in the city of Grand Island 
and the village of Wood River, and in not receiving the 
evidence offered to prove such mistake. It appears that 
the plaintiff first offered its evidence tending to prove. 
that the number of poles returned in its schedule was 
greatér than the true number. Objection was made that 
such evidence was incompetent under the pleadings and 
the issues made thereby. The plaintiff thereupon asked 
leave to amend its petition so as to raise that question. 
Objection was then made that such amendment would 
change the issues presented to and passed upon by the 
board of equalization, and would present a question not 
in issue before that tribunal. The court sustained the 
objection, and it would seem that his ruling was correct. 
The rule that a case must be tried on the same issues 
as in the lower court, on appeal from the justice’s or 
county court, should prevail on the trial of a case ap- 
pealed from the order of the county board or board of 
equalization. But we are not required to invoke that rule 
in this case, for the section of the statute granting ap- 
peals from the order of the board of equalization provides: 
“The court shall hear the appeal as in equity and with- 
out a jury, and determine anew all questions raised before 
the board which relate to the liability of the property 
to assessment, or the amount thereof.” Comp. St. 1905, 
ch. 77, art. I, sec. 124 (Ann. St. 10523). This language 
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clearly limits the inquiry in the district court to the 
questions raised before the board of equalization; and 
the reason for the limitation 1s obvious. If a taxpayer 
could present a question to the board which was without 
merit, and, after a determination of that question against 
him, could appeal to the district court and there present 
another and different question, a meritorious one, which 
required a different ruling, he could always overturn the 
assessment, and thus escape taxation of his property 
altogether. So we are of opinion that the motion or re- 
quest to ainend was properly denied. 

2. The plaintiff next claimed that the amount of its 
gross receipts for tlhe preceding year contained in its 
schedule represented and fixed the value of its franchise 
for the purpose of taxation, and offered to prove the 
value of its tangible property, consisting of poles, wire, 
cable, instruments and office fixtures contained in its 
central offices in Grand Island and Wood River, on the 
assumption or basis that it had no franchise whatever, 
and no right to do business in those places. The court 
refused to receive the evidence, and declined to adopt 
that method of fixing the value of the plaintiff’s property, 
and it is now urged that such ruling was reversible error. 
The question is no longer an open one in this state. In 
Western Union Telegraph Co. v. Omaha, 73 Neb. 527, 
decided since this cause was submitted, it was expressly 
held that the pross receipts of express, telephone and tel- 
egraph companies during the year prior to the time of 
the assessment, taken alone, is not a reasonable or proper 
method of ascertaining the value of the franchises of 
such corporations. And so much of section 77, article I, 
chapter 77, Compiled Statutes 1903 (Ann. St. 10476), as 
provided that such gross receipts shall represent the fran- 
chise valuation of the corporation, which shall not be 
otherwise assessed, is unconstitutional and void. It was 
further held in that case that such gross receipts should 
be considered as an item in estimating the value of the 
corporate franchise. It would seem that, in estimating 
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the value of the property of such corporations for the 
purpose of taxation, its tangible property, such as poles, 
wire, cable, instruments, office fixtures and appliances, its 
gross receipts, and its intangible property, to wit, its fran- 
chise, or right to do business in the taxing district, should 
all be considered; and, froin all these items taken together 
as a going business, the value of the corporate property 
should be determined. 

So we are of opinion that the ruling of the district 
court excluding the evidence thus offered was correct. 
This sufficiently disposes of plaintiff’s contentions and 
determin: ~ all of the questions herein presented for review. 

‘We find no reversible error in the record, and the judg- 
ment of the district court is therefore 

AFFIRMED. 


Court Housp Rock IRRIGATION COMPANY, APPELLANT, V. 
WILLIAM M. WILLARD ET AL, APPELLEES. 


Firep January 3, 1906. No. 13,990. 


Irrigation: INJUNCTION. "Where the evidence shows that an appro- 
priator of water does not beneficially use the amount which it 
has diverted into its canal by reason of wastage and seepage 
caused by defective maintenance, and there is enough water in 
the stream, if economically used, to supply both the complainant 
and certain riparian owners taking water for irrigation purposes 
above the point of diversion, the appropriator is not entitled to 
an injunction to prevent the use of the water by such owners. 


AppreaL from the district court for Cheyenne county: 
Hanson M. GRIMES, JUDGE. Affirmed. 


William P. Miles, James L. McIntosh and Hamer & 
Hamer, for appellant. 


Le Roy Martin, H. S. Crane and Wilcow & Halligan, 
contra. 
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LETTON, C. 


The Court House Rock Irrigation Company, plaintiff, 
owns an irrigating .canal and is entitled to so much of 
an appropriation of 304 cubic feet of water as it can 
beneficially use from the waters of Pumpkin Seed creek, 
in Cheyenne county. The defendants are riparian owners 
whose lands lie above the dam and point of diversion of 
the plaintiff’s canal. In 1902 the defendants constructed 
a dam and a:‘canal upon their lands for the purpose of 
diverting the waters of the creek to irrigate their own 
land, claiming the right to do so as riparian owners and 
- subsequent appropriators. On May 21, 1903, this action 
was brought by the Court House Rock Irrigation Com- 
pany to enjoin the defendants from diverting the waters of 
the creek into this canal, or from obstructing their na- 
tural flow. A temporary injunction was allowed, which 
was dissolved at the final] hearing and the cause dismissed, 
from which judgment the Court House Rock Irrigation 
Company appeals. 

Several defenses are made to the action, but the prin- 
ciples announced in McCook Irrigation Co. v. Crews, 70 
Neb. 115, the opinion in which has been handed down 
during the pendency of this action, dispose of most of 
them adversely to the defendants’ contentions. At the 
oral argument it was stated that the defense mainly relied 
upon is that plantiff’s bill is without equity, for the rea- 
son that the plaintiffs were not, at the time the injunc- 
tion was prayed, making a beneficial use of all the water 
they were taking; that they were taking all that was 
necessary to apply to the lands actually irrigated, but 
that they were largely wasting it through defects and 
leaks in the canal, and that the action of the defendants 
therefore was of no damage to them. The point at issue 
then is a question of fact, and has necessitated a close 
examination of the testimony. 

The plaintiff, at the time the priorities of right were 
determined by the state board under the act of 1895, was 
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found to be entitled to an appropriation of 302% cubic 
feet a second, but the testimony shows that the water 
flowing in the creek has never been of sufficient volume 
to furnish such a quantity of water. during the irriga- 
tion season. The evidence shows that Pumpkin Seed 
creek is largely fed by springs, and that above the point 
where the stream crosses the west line of defendant 
Dugger’s land, its waters, during the irrigating season, 
are largely diverted and consumed by upper irrigators, 
and that the water used by the plaintiff mainly finds its 
source in springs upon the banks and in the stream as 
it passes through the defendants’ lands. The weight of 
evidence is to the effect that, during the years 1902 and - 
1908, the plaintiffs irrigated about 200 acres of land. In 
1902 the defendants’ dam and ditch were completed only 
a short time before the close of the irrigating season, and 
a very small tract was irrigated by them, and in 1903, at 
the time the injunction was allowed, they had 74 acres 
of land which were susceptible of irrigation. Mr, R. H. 
Willits, an under-assistant secretary of the state board 
of irrigation, testified that it was his official duty to make 
measurements of the streams within this state; that he 
had measured the flow of water in Pumpkin Seed creek 
and that its average flow at the point of diversion of the 
plaintiff’s canal was between nine and ten cubic feet a 
second of time; that on May 30, 1903, which was a few 
days after the injunction was allowed, he measured the 
flow of water in the Court House Rock canal, 800 feet 
below the point of diversion at the rating flume of the 
plaintiff, and there was then flowing 7.9 cubic feet a 
second; that on the same day he measured the flow of 
water in the canal one mile below the point of diversion, 
and that there was then flowing 4.11 cubic feet a second, 
showing a loss of 2.79 cubic feet of water a second in 
this short distance. He explains that this loss was caused ~ 
by a heavy seepage and by evaporation, and that the flow 
of water in the ditch was very much obstructed by weeds 
and moss. Other testimony shows that the plaintiff’s 
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canal was in such a condition with reference to gopher. 
holes and other leaks, at the time of the beginning of 
this action, that the water escaped to a considerable ex- 
tent, in fact, so much so that there was considerable water 
flowing in the creek below the dam after the entire flow 
of the stream had been diverted into the plaintiff’s canal, 
and that the same arose largely from scepage and leaks 
from the canal; and Mr. Willits testifies that on June 
17, 1908, at a point 1,000 feet below the present Court 
House Rock dam, he found 3.6 cubic feet of water flow- 
ing in the creek at an old dam site. This water appar- 
ently came from seepage from the ditch and from springs. 
It is an essential purpose of our irrigation laws to 
require an economical use of the waters of the state. 
The plaintiffs have an adjudicated right to the use of 
304 cubic feet of water a second of the waters of Pumpkin 
Seed creek, so far as they beneficially use the same, but 
they are not permitted to take water from the stream 
which they cannot apply to a beneficial use, or, what 
amounts to the same thing, they are not entitled waste- 
fully to divert water into a canal which is so defective 
as to waste and dissipate the water, which otherwise might 
serve a good purpose, if used by other appropriators or 
riparian owners whose priorities are inferior or subse 
quent to the rights of the plaintiff. If the evidence showed 
in this case that the action of the defendants in divert- 
ing the waters of the creek resulted in such diminution of 
the plaintiff’s supply that, if the same were carried in a 
properly constructed and properly maintained canal, the 
amount of water would fall below that which the plain- 
tiff was entitled under its appropriation to use upon the 
lands actually irrigated, or which its shareholders are 
actually prepared to irrigate, it would be entitled+to the 
aid of a court of equity to enjoin such diversion; but if, 
as in this case, there is sufficient water in the stream 
which, if carefully and economically used and admin- 
istered, would allow the defendants the use of a portion 
of the same to irrigate their lands, and would also furnish 
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the plaintiffs with sufficient water so that it could apply 
1-70 of one cubic foot a second of time to each acre of 
land to which the water was actually and usefully applied 
by its shareholders, then no right to injunction would 
arise. The object of the law is not to encourage waste, 
but to enforce economy in the use of the waters of the 
state. Under the method of apportioning the use of the 
water among the plaintiff’s shareholders, it is difficult 
to determine whether each man used more or less than 
the statutory amount, and the only definite and reliable 
data in the record is that furnished by Mr. Willits. 

We see no reason, and the learned trial judge saw none, 
why the defendants should not be permitted to irrigate 
that portion of their lands to which they seek to apply 
the water, and the plaintiffs also irrigate all the land 
under their ditch which they were irrigating at the time 
this action was begun, if the water in plaintiff’s ditch is 
carefully husbanded and carried without undue loss or 
waste. 

We think the judgment of the district court should be 
affirmed. 


AMEs and OLDHAM, C. C., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED. 


RosBert M. Turner v. RicHAarD 8. GRIMBS. 
Frrxep January 3, 1906. No. 14,008. 


1. Election of Remedies. Where ‘a plaintiff sets up a conversion of a 
team of horses by a bailee, and pleads the execution of a bill of 
sale by him to the bailee for such team upon the agreement of 
the baflee to pay a fixed and definite amount therefor, he cannot 
afterwards, if unsuccessful in this action, in another action claim 
that the title to the horses never passed from him, and that they 
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were killed by the negligence of the bailee. He had the right 
to elect as to whether he would treat the title to the property 
as having passed and sue in assumpsit upon the promise, or he 
had the right, upon the theory that the title never passed, to 
sue for the wrong. He did not have the right to do both. 


. The doctrine of election of remedies applies when a party 
who actually has at hand two inconsistent remedies, with full 
knowledge of such fact, proceeds to enforce one of these remedies. 
Pekin Plow Co. v. Wilson, 66 Neb. 116. 


Error to the district court for Lancaster county : 
Epwarp P. HouMes, Jupex. Reversed. 


Tibbets & Anderson, for plaintiff in error. 


Billingsley & Greene, W. T. Stevens and Love & Framp- 
ton, contra. 


LETTON, C. 


This action was begun in the county court of Lan- 
caster county and, after a trial and judgment in that 
court, was appealed to the district court. A judgment 
was rendered in that court, from which error proceed- 
ings are now prosecuted. 

The petition alleges, in substance, that on the 15th day 
of February, 1899, the plaintiff was the owner of a certain 
team of horses of the value of $200, which was in the 
possession of the defendant under an oral contract of 
bailment without hire for the accommodation of the de- 
fendant; that the defendant, while in possession of said 
team, negligently drove the same upon the railroad track 
of the Union Pacific Railroad Company, and carelessly 
and negligently permitted the horses to be run over and 
killed by a passing train; that afterwards, in considera- 
tion of a written assignment executed by the plaintiff to 
the defendant of all right of action against said railroad 
company, the defendant orally promised to pay the plain- 
tiff the value of the horses, but that he now refuses go 
to do. To this petition the defendant filed a special plea 
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in bar, setting forth, in substance, that on the 23d day of 
September, 1901, the plaintiff commenced an action in 
the county court of Lancaster county against the defend- 
ant; that the action was tried in the county court and 
judgment rendered in favor of the plaintiff; that it was 
thereafter appealed to the district court; that the cause 
was tried to a jury and a verdict returned and judgment 
rendered in favor of the defendant; that the cause of 
action in said suit was identical with the cause of action 
in the present suit; that the parties are the same, and 
that the judgment was upon the merits, and has never 
been modified and is now in full force and effect. At 
tached to this plea were copies of the pleadings and judg- 
ment in the former case. A general demurrer was inter- 
posed to this plea, which was sustained and exception 
taken by defendant. An answer was then filed by defend- 
ant, in which he pleads: first, a general denial; second, 
a former adjudication and estoppel; and third, he admits 
that plaintiff was the owner of the horses; denies that 
the value was more than $50; admits that the horses 
were in his possession on the day that they were killed; 
denies that he was in any way negligent at the time of 
the killing, and alleges that at all times he had used due 
care. A motion was then filed by the plaintiff to strike 
from the answer the plea of former adjudication, which 
motion was sustained and exception taken. The plaintiff 
then filed a general denial by way of reply, and the cause 
was tried upon the issues thus formed. Judgment was 
rendered for the plaintiff, from which the defendant pros- 
ecutes error. 

In the first action the petition alleged, in substance, 
that on the day of December, 1898, the plaintiff was 
the owner of a certain team of horses, reasonably worth 
$200; that at the solicitation of the defendant the plain- 
tiff allowed him to use the horses in and about defendant’s 
business, entirely for the benefit of the defendant and 
without charge; that the defendant has wholly failed and 
refused to return said team to the plaintiff, though often 
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requested so to do, and has retained the same and con- 
verted same to his own use, to the plaintiff’s damage in 
the sum of $200; that on the day of February, 1899, 
the plaintiff requested the defendant to return the team 
of horses, which defendant refused to do, but agreed in 
settlement for said team to pay to the plaintiff the sum 
of $175 in full settlement, and plaintiff executed and de- 
livered to the defendant a bill of sale in writing for said 
team; that the defendant has failed and refused to pay 
the amount agreed upon, to wit, $175, though often re- 
“quested so to do. The answer filed to this petition con- 
tained, first, a general denial, and second, an allegation 
that there was no consideration for any agreement to 
pay the sum of $175 as set forth in the petition. Upon 
appeal to the district court, the issues were substantially 
the same as in the county court. 

The petition in the first case alleges the bailment, the 
conversion of the team, the execution of a bill of sale, and 
an express agreement to pay the sum of $175. The second 
alleges the bailment and the negligent killing of the team, 
and an express agreement to pay the value of the team. 
Both petitions are, perhaps purposely, unskillfully drawn, 
and two causes of action seem to be mingled and con- 
fusedly set forth in each. In the first case the plaintiff 
set up the conversion, and sued upon an express contract 
to pay a fixed sum for the team. His position was that 
the title to the horses had passed from him to the defend- 
ant. This position is entirely inconsistent with the theory 
that the title to the horses never passed from him; that 
they were his when they were killed, and that all he ever 
conveyed to the defendant was an assignment of his right 
of action against the Union Pacific Railroad. If the first 
petition is true, the second one must be false. If an elec- 
tion is made to treat the title as transferred, it is entirely 
inconsistent with the theory that it never passed. 

“It is a familiar principle that a person should not be 
allowed to avail himself of the advantages of inconsistent 
positions in respect to the same matter; and after one has 
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voluntarily chosen and carried into effect an appropriate 
remedy, with knowledge of the facts and of his rights, 
this will, in general at least, preclude him from subse- 
quently resorting to a different remedy, involving a nega- 
tion or repudiation of the grounds upon which the former 
proceeding was based.” Dyckman v. Sevatson, 39 Minn. 
132. 

To sustain the present action requires a negation of 
the facts sect forth in the petition in the first action, and, 
having assumed a certain position in this litigation, and 
having vexed the defendant with a lawsuit based there- 
upon, he cannot now be permitted to change his position 
and harass the defendant with another action based upon 
another and totally different theory. State v. Board of 
County Commissioners, 60 Neb. 570; 7 Ency. Pl. & Pr. 
370; Moss v. Marks, 70 Neb. 701; Thompson v. Howard, 
31 Mich. 309; Fowler v. Bowery Savings Bank, 118 N. Y. 
450, 10 Am. St. Rep. 479, and note, p. 491. 

The plaintiff argues that, in suing for the amount which 
the defendant expressly agreed to pay, he did not nega- 
tive the fact that the defendant had negligently killed his 
horses, and, in suing for damages occasioned by the negli- 
gence of defendant, he did not negative the fact that the 
defendant had expressly promised to pay him a certain 
amount in payment of the damages so incurred. This 
arguinent, however, loses sight of the fact that the execu- 
tion of a bill of sale for an agreed amount and an action 
for this agreed sum is entirely inconsistent with the idea 
‘that the title to the horses never passed to the defendant. 
The cases cited by plaintiff lay down the principle that, 
where the plaintiff was mistaken and undertook to avail 
himself of a remedy that he was not entitled to, he may 
afterwards avail himself of the proper remedy. The 
plaintiff in this case had the right to elect as to whether 
he would treat the title to the property as having passed, 
and sue in assumpsit upon the express promise, or he 
had the right, upon the theory that the title never passed, 
to sue for the wrong. He did not have the right to do 
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both. The matter stricken out was proper matter of de- 
fense. The rule is clearly stated by Mr. Commissioner 
OLDHAM, in Pekin Plow Co. v. Wilson, 66 Neb. 115, as fol- 
lows: “The doctrine of election of remedies only applies 
when a party who actually has at hand two inconsistent 
remedies and with full knowledge of such fact proceeds 
to enforce one of these remedies, in which event he is 
bound by such election. But if in his first action he has 
adopted a mode of redress incompatible with the faets in 
his case, and is defeated on that ground, he is still free 
to proceed anew,” and is supported by the authorities 
therein cited. 

The judgment of the district court should be reversed 
and the cause remanded. 


AMES and OLDHAM, C. C., concur. 


By the Court: For the.reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and‘ the cause remanded. 

REVERSED. 


ANNIE BRICHACEK ET AL, APPELLEES, V. JOSEPH BRICHACEK 
ET AL., APPELLEES; FRANK SPEVAK, SR., APPELLANT, 


Fitep January 38, 1906. No. 14,083. 


Wills: HomestEap. Under the provisions of section 17, chapter 36, 
Compiled Statutes 1903, a homestead which was the separate prop- 
erty of the wife, at her death, vests in her surviving husband for 
life, and the wife has no power to limit or dispose of the life 
estate of the survivor by will. 


APPEAL from the district court for Colfax county: 
JAMES G. REEDER, JupeE. Reversed. 


George H. Thomas, for appellant. 


F. W. Bartos and J, H. Grimison, contra. 
BO 
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LETTON, C. 


In 1887, Barbara Spevak, with her husband, Frank 
Spevak, Sr., resided upon 160 acres of land in Colfax 
county, and occupied the same as the family homestead. 
The title to the land was in Mrs. Spevak. In that year 
she died, leaving surviving her six children, the eldest of 
whom was at that time sixteen years old, and the youngest. 
was four years of age. Before her death she executed a 
will, by the terms of which she bequeathed to her children 
80 acres of the land, using the following language in 
making such bequest: “I do bequeath to my children east 
half of the northwest quarter section (23) twenty-three, 
township (19) nineteen, range (4) four east, and Frank 
Spevak, my husband, shall have the use of all the land, 
and shall provide for all my children until they come of 
age, and after they come of age my husband shall pay 
them ($50) fifty dollars to each, and he shall provide for 
them until they come of age.” The will aiso devised the 
other 80 acres to the husband, as well as all the personal 
property, and nominated him as executor. The contro- 
versy in this case is as to the extent of the interest of 
Frank Spevak, Sr., in the premises. He claims that he 
takes the 80 acres which were devised to him by the will 
in fee, and that he has a life estate in the remainder of 
the premises. The children admit his title to the 80 
acres which were devised to him, but insist, as to the 
other 80 acres, that his interest in the same is limited to 
the use of the land until the youngest child becomes of 
age; that the devise was to them in fee, subject to the 
use by him for a term for years. The case was tried upon 
an agreed statement of facts. The court found that rank 
Spevak, Sr., did not have a life estate in the premises, 
but was only entitled to the use of the same until the 
youngest living child became twenty-one years of age, to 
reverse which judgment he appeals to this court. 

It is contended by the appellees that, by qualifying as 
executor and by accepting the title in fee to the 80 acres 
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which were given him under the will, Spevak elected to 
take under the will and cannot claim a life estate in the 
premises under the homestead law, and further, that the 
husband cannot, a long time after his wife’s death, select 
a homestead out of her separate property. It is further 
contended that the provisions of the will that the husband 
shall provide for the children until they become of age, 
limits his right to the use of the 80 acres until the 
youngest child becomes twenty-one. Apparently counsel 
for each of the parties have overlooked the existence of 
a statutory provision which limits the right to dispose of 
the homestead by will. Section 17, chapter 36, Compiled 
Statutes 1903 (Ann. St. 6216), is as follows: “If the 
homestead was selected from the separate property of 
either husband or wife it vests, on the death of the person 
from whose property it was selected, in the survivor for 
life and afterwards in his or her heirs forever, subject to 
the power of the decedent to dispose of the same except 
the life estate of the survivor by will.” This section has 
been construed in Durland v. Sciler, 27 Neb. 33; Schuyler 
v. Hanna, 31 Neb. 307; Finders v. Bodie, 58 Neb. .57; 
Nebraska Loan & Trust Co. v. Smassall, 38 Neb. 516; Fort 
v. Cook, 3 Neb. (Unof.) 12, and has been upheld accord- 
ing to its plain import. The will of Mrs. Spevak was 
therefore so far inoperative, if, as the appellees contend, 
it attempted to limit the life estate of her husband to a 
term extending only until the time that the youngest 
child became of age. By the provisions of the statute, she 
had no power to dispose of his life estate by will. At 
the instant of her death he became vested with the right 
to occupy the homestead for the term of his natural life, 
irrespective of any terms or conditions contained in the 
will. It is urged that, for the reason that in the will 
she devised to him a portion of the land in fee and nom- 
inated him as her executor, the fact that he accepted the 
devise and qualified as executor constituted an election 
upon his part to take under the will, and not under the 
homestead law, but this cannot be so, because any language 
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of the will, the purport of which was to limit his life 
estate, was entirely nugatory and of no effect. The fact 
of marriage and family residence gave him the legal right 
to the life estate, and it could not be devested save by 
some act of his. Where there is no alternative, there can 
be no election. He is the owner of a life estate in the 
premises and has all the rights of a tenant for life. 

We recommend that the judgment of the district court 
be reversed and the cause remanded for further proceed- 
ings in accordance with this opinion. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and the cause remanded for further 
proceedings. 

REVERSED. 


JOHN T. CATHERS, APPELLEE, Vv. PHaosp R. BE. E. Linton 
ET AL., APPELLANTS, 


Fitep January 3, 1906. No. 14,067. 
Evidence examined, and held to support the judgment of the district 


court. 


APPEAL from the district court for Douglas county: 
ABRAHAM L, SUTTON, JUDGE. Affirmed. 


John O. Yeiser, for apellants. 
John T. Cathers, contra. 


AMES, C. 


John T. Cathers recovered a judgment in the district 
court for Douglas county against Phebe R. E. E. Linton, 
upon which on the 19th day of May, 1901, there was an 
unpaid balance of $2,660, which was a licn upon certain 
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real estate including certain lots in “Argyle,” an addition 
to the city of Omaha. On that day the Lintons paid to 
Cathers in cash and by bank check $1,500, and executed 
to him a note for $1,160, secured by a mortgage on the lots 
mentioned, in full satisfaction of the judgment, and re- 
ceived from him a receipt containing recitals to that 
effect and also to the effect that the transaction was in 
settlement “of all old matters up to date,” having refer- 
ence to various dealings between the parties prior to that 
time. . The judgment was not, however, satisfied of record 
and Cathers attempted to enforce the same by execution 
sale of some of the property upon which it was an appar- 
ent lien. The sale was set aside and the judgment ju- 
dicially canceled pursuant to a decision of this court in an 
opinion by Kirkpatrick, C. (Linton v. Cathers, 4 Neb. 
(Unof.) 641), upon the ground that the judginent had been 
satisfied by the payments and mortgage above mentioned. 
The result was, of course, such as to leave Cathers at lib- - 
erty to enforce his mortgage, or else he would have been 
deprived without consideration of $1,160 in amount of his 
judgment lien, and we think that matter does not require 
further discussion. 

At the time of the making of the payments and mort- 
gage above mentioned, there was pending in the district 
court for Douglas county a suit by Cathers against the 
Lintons for recovery for services alleged to have been ren- 
dered by the former as an attorney at law for the latter. 
The answer pleaded the payments and mortgage as con- 
stituting a settlement and payment of the claim of the 
plaintiff, and a trial resulted in a verdict for the defend- 
ant. A motion for a new trial was filed, which remains 
undisposed of. 

In February, 1902, Cathers began another action against 
the Lintons to recover about $6,000 for services and ex- 
penses as an attorney, part of which were alleged to have 
been rendered and incurred prior to the date of said set- 
tlement. The settlement was pleaded in bar of demands 
for services prior to its date, but the action proceeded to 
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trial and resulted in a judgment for the plaintiff in the 
sum of $3,628, which the jury may have thought the 
plaintiff entitled to recover for services rendered subse- 
quently to that date. This is an action to foreclose the 
mortgage, and the two former actions last above mentioned 
are pleaded in defense thereto. There was a decree of 
foreclosure and sale, from which the Lintons have ap- 
pealed to this court. 

A preliminary, and perhaps vital, question of fact is 
whether the payments and the mortgage in suit made and 
given on May 19, 1901, were intended and agreed by the 
parties as a payment and satisfaction of the services and 
expenses for which the suits were brought, or whether they 
were intended merely to discharge the unpaid residue of 
the judgment which they, in the aggregate, exactly 
equaled in amount, and which appears to have been a 
lien on real property sufficient in value for its satisfaction. 
The plaintiff, Cathers, testifies unequivocally that the lat- 
ter was their sole purpose, and that the words, “Also agree 
to dismiss the case now pending: this is to settle all old 
matters up to date,’ were inserted in the receipt in view 
of another object, and after the transaction had been 
closed, and the money and mortgage delivered to and ac- 
cepted by him. He is to some extent corroborated by 
the circumstances, and the trial judge who presided over 
his examination, and enjoyed the advantages incident to 
so doing, may have believed his story. Although he is 
contradicted by one of the defendants, we do not think 
that under such circumstances this court would be war- 
ranted in reversing a finding of fact in favor of the 
plaintiff in this respect, without doing which the decree 
appealed from cannot be disturbed. Moreover, the settle- 
ment and receipt above mentioned were pleaded as a de 
fense in both the last two mentioned suits at law, and 
the question whether ‘they were intended as a bar to a re- 
covery for services rendered prior to their date appears to 
have been properly submitted to the.juries, respectively, 
and to have been decided by them in favor of the defend- 
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ants, so that, if this action also be decided in their favor, 
the plaintiff would be wholly deprived of benefit or ad- 
vantage of or from his mortgage. Whether the trial court 
adopted the former view, that the settlement was not in- 
tended as a bar to the recovery for services rendered prior 
to its date, or the latter one, that it was so intended, and 
that the defendants, in the several litigations above men- 
tioned, had fully enjoyed its protection, we do not cer- 
tainly know. The latter appears to us to be the more 
consistent with the record and that which the evidence the 
more satisfactorily supports, but neither, if accepted, will 
deprive the plaintiff of his right of recovery upon the mort- 
gage, and we therefore recommend that the judgment of 
the district court be affirmed. 


LETTON and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED.: 


C. C. ALLEN vy. AMERICAN BEET SUGAR COMPANY. 
Firep January: 3, 1906. No. 14,082. 


Directing Verdict. Although the evidence is uncontradicted, yet, if 
diverse inferences of fact are warranted thereby, the fact itself 
1s for determination by the jury. 


Error to the district court for Douglas county: WIL- 
LIAM A. RevICK, Jupen. Reversed. 


Richard 8. Horton, for plaintiff in error. 

Frank H. Gaines, contra. 

AMES, C. 

On the 9th day of August, 1902, the plaintiff in error, 


also plaintiff below, entered into a written agreement 
with the defendant, of which the following is a copy: 
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“We hereby agree to reserve for the American Beet 
Sugar Company warehouse space sufficient for storing 
38,500 sacks of sugar until the 1st day of October next, 
at which time the American Beet Sugar Company will 
have the option of retaining or refusing to take all or 
any portion of said space, and will be entitled to hold 
for their use all the space they may then decide to re- 
tain, and for as long a period as they may desire, and 
we further agree to hold for the said American Beet Sugar . 
Company an additional warehouse space: sufficient for 
storing 40,000 sacks of sugar until the Ist day of No- 
vember next, on the same conditions as noted above, except 
that thé extreme length of time for the use of this latter 
space is limited to June 15, 1903. In consideration for 
our reserving the total warehouse space for 85,000 sacks of 
sugar as heretofore agreed, the American Beet Sugar 
Company agrees to pay us a total of $600, at the rate of 
$200 each for this and the succeeding months of Septem- 
ber and October, due the 10th of cach following month, 
and we agree to accept as full compensation one cent per 
sack per month for all sugar we may store under this 
agreement, except as noted below. And we further agree 
to store free of charge all sugar stored with us under this 
agreement, if the storage charges thereon at the rate noted 
above are less than $200 per month, but when the stor- 
age charges on sugar so stored amount to the monthly 
rental charges for reserving space, we would, from that 
date, cancel and waive all rights to any future monthly 
rental charges.” 

It is agreed by counsel that this agreement, so far as it 
has reference to any matter involved in this litigation, 
contemplated the use, for the storage purposes mentioned, 
of two buildings named, respectively, the “Barb Wire” 
and the “Creamery Package.” It is further agreed that the 
former building had a storage capacity of or exceeding 
20,000 sacks of sugar and the latter a capacity of or ex- 
ceeding 40,000 sacks. It is agreed, too, that there were 
certain oral conversations and understandings between 
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the parties explanatory of and supplementary to the writ- ° 
ten contract, the purpose of which, in part, was that the 
rental value of the buildings was determined by the num- 
ber of sacks of sugar they were respectively capable of 
holding, estimated at one cent a sack, but counsel dis- 
agree as to the application of this rule to the contract 
and transaction in question. ‘It is contended by the plain- 
tiff that after the expiration of the option mentioned in 
the agreement the defendant was required to pay, dur- 
ing the time of the retention of the buildings by it, rental . 
_ at the rate of one cent a sack computed upon the total 
storage capacity of the buildings, while the defendant con- 
tends that it was obligated to pay at the same rate, but 
only upon so many sacks as should be actually stored by it 
in the buildings, provided that the minimum rental of the 
“Barb Wire” building should not be less than $100 a 
month and the minimum rental of the other building 
should not be less than $200 a month. Payments were 
made to an ageregate amount exceeding those sums re- 
spectively, but falling considerably short of the compen- 
sation required to equal the rate of one cent a month a 
sack upon the full capacity of the buildings. This action 
is brought to recover the difference between the amount 
paid and the amount demandable according to the theory 
of the plaintiff. The evidence consists of the written 
agreement, and of certain receipts for rent, and of the tes- 
timony of the plaintiff, at the conclusion of which the 
court directed a verdict for the defendant, and the plaintiff 
prosecutes error. 

The testimony of the plaintiff is admittedly somewhat 
confusing and self-contradictory. Some parts of it, if 
standing alone, would support his own contention, and 
some parts of it, separately regarded, would tend to sup- 
port that of his adversary, and neither party accuses the 
other of intentional bad faith. The plaintiff has not, ap- 
parently, a very clear idea or recollection of the conver- 
sations or of their purport, but the defendant has. ad- 
mittedly occupied the plaintiff’s buildings under an agree- 
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ment for the payment of rent, the terms of which are not 
clearly ascertained or ascertainable from the evidence. 
If the burden of proof is upon the plaintiff to establish 
the contract sued upon, it is equally upon the defendant 
to establish the defense of payment. We are disposed to 
think that the whole matter, including the circumstances 
under which the conversations were had, and the manner 
in which payments were made and receipted for, and the 
conduct of the parties, should have been submitted to the 
jury for their determination of the intent of the parties 
and the ascertainment of the terms of the oral contract, 
as being a question of fact and the only matter really in 
dispute. 

We therefore recommend that the judgment of the dis- 
_ trict court be reversed and a new trial granted. 


LETTON and OLDHAM, CC., concur. 

By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and a new trial granted. 

REVERSED. 


REGENT SHOE MANUFACTURING COMPANY, APPELLANT, V. 
Rosert B. HAAKER ET AL., APPELLEES. 


Firep January 38, 1906. No, 14,061. 


1. Trade Name: INsguNcTION. When a mercantile company has ac- 
quired a tradename in a particular locality, it is entitled to pro- 
tection against unfair competition in its particular line of busi- 
ness by the use by a competitor of a name of such similar import 
ag to probably deceive the public in such a manner as to work a 
fraud on the good-will of such trade-name. 

INFRINGEMENT. It is an infringement on a legally acquired 

trade-name to use in the same locality and in the same line of 

business another name of such similar import that the ordinary 
attention of persons or customers would not disclose the differ- 
ence between the two names, 


Sa 
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3. 


But, to constitute an infringement on a trade. 
name, it is necessary that the two places of business be in actual 
competition with each other; and, where one of the concerns is 
engaged exclusively in retailing boots, shoes and rubbers, and 
the other in the manufacture and wholesale jobbing of such 
goods, there is no such competition as will warrant an order 
restraining the latter at the suit of the former, although the 
names of the firms are of similar import, and although the retail 
firm had legally acquired its trade-name before the organization 
of the wholesale company. 


: IngunctTion. When the owner of a trade-mark applies for 
an injunction to restrain a competitor from injuring his property 
by making false representations to the public, it is essential that 
the complainant should not, in his trade-mark or his advertise- 
ments and business, be himself guilty of any false or misleading 
representations. 


4, 


5. : . It is, however, not every exaggerated puff of one’s 
own goods that is to be regarded as such a false representation 
as will deny relief in a court of equity; it is rather such ma- 
terially fraudulent statements as to the character, quality and 
make of the goods as tend, if untrue, to deceive the public to its 
injury. : 

6. Evidence examined, and held not sufficient to fully sustain the de- 
cree of the district court. 


APPEAL from the district court for Douglas county: 
ALEXANDER ©. Troup, JuDGE. Reversed with directions. 


McGilton, Gaines & Storey, for appellant. | 


Charles B. Keller, contra. 


OLDHAM, C. 


At and prior to the year 1897, the George Richardson 
Company was engaged in the manufacture of men’s shoes 
at Dubuque, Iowa, and in May of that year the company 
began to brand or mark certain of its makes with the 
name of “Regent.” It subsequently sought to obtain the 
exclusive right to this term as a trade-mark, and to the 
accomplishment of this end purchased a patent thereto 
from one Stephen E. Miller in the year 1900. After the 
purchase of the patent on this trade-mark, the Richard- 
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‘son company claimed the exclusive right to the use of the 
term “Regent” in marking its shoes. It registered this 
name as a trade-mark under the laws of six of the western 
states, including Wisconsin, -Colorado, Ulinois, Minne- 
sota, Michigan, and Iowa, in the months of July and 
August, 1903. At this time the Williams Shoe Company 
was engaged in the business of jobbing shoes in Omaha, 
and had been selling shoes marked “Regent” since its or- 
ganization in 1902. Prior to that time its predecessor, 
the Williams-Hayward Shoe Company, had likewise been 
selling shoes marked with this brand. In April, 1904, a 
new corporation was formed under the name of “Regent 
Shoe Manufacturing Company,” plaintiff in this cause of 
action, which bought out the rights of the Richardson com- 
pany and the Williams Shoe Company. Under this new 
arrangement the entire plant of the Richardson Company 
at Dubuque was moved to Omaha to engage in the manu- 
facture and sale of men’s boots, shoes and rubbers. The 
articles of incorporation provided, among other things, 
that “the general nature of the business to be transacted 
shall be the manufacturing, buying, selling, handling and 
consigning, of shoes, shoe findings and rubber goods of all 
kinds and descriptions, both at wholesale and retail 
* * * and may do any and all such other acts and 
things as may be incidental to the main powers of the cor- 
poration.” In 1897 the defendants and cross-petitioners 
in this cause of action, Robert B. Haaker and Catherine 
Haaker, engaged in the retail business of selling men’s 
boots, shoes and rubbers on South Fifteenth street in 
Omaha, Nebraska, under the trade-name of “Regent Shoe 
Company.” Under this name they have advertised and 
built up a large and increasing trade in Omaha and vicin- 
ity. Their first stock of shoes were all branded “Regent.” 
Part of these were purchased from the George Richardson 
Company, and part from other manufacturers using the 
same mark. Afterwards the defendants distinguished the 
Regent shoe which they offered for sale by their own pat- 
ented trade-mark, “Onimod.” In April, 1900, a contro- 
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-versy arose between the Richardson Company and the de 
fendants as to the latter’s right to sell Regent shoes not of 
‘the manufacture of the Richardson Company; and, after 
the consolidation of the Richardson Company and the Wil- 
liams Shoe Company and the organization and incorpora- 
tion of the Regent Shoe Manufacturing Company, the pres- 
ent, cause of action was instituted to restrain the defend- 
ants from the use of the trade mark “Regent” on shoes not 
purchased from and manufactured by the plaintiff. De 
fendants answered plaintiff’s petition, denying that plain- 
tiff was entitled to the exclusive use of the trade-mark 
“Regent” by reason of its purchase of such right from the 
Richardson Company, assignee of Stephen E. Miller, it 
being alleged that the trade-mark “Regent” was in common 
use by manufacturers of boots and shoes throughout the 
United States long before it was attempted to be patented 
by Miller. Defendants also, by way of cross-petition, asked, 
in substance, that plaintiff be restrained from engaging in 
the business of selling shoes in Omaha and vicinity under 
the name of Regent Shoe Manufacturing Company, as such 
name was used by plaintiff in fraud of the godd-will of de- 
fendants, and for the purpose of deceiving the public and 
unfairly obtaining trade from the defendants. The cross- 
bill also asked that the plaintiff be restrained from sell- 
ing shoes to the firm of W. S. Striker Company, retailers, 
who, it was alleged, were conducting business and selling 
Regent shoes near defendants’ place of business, and in 
fraud of their rights, for the sole benefit of the plaintiff, 
the real owner of this retail store. On issues thus joined 
and after some testimony had been taken, which clearly 
established that the trade-mark “Regent” had been in com- 
mon use before its pretended patent by S. E. Miller, plain- 
tiff dismissed its cause of action, and the suit proceeded 
on the relief prayed for in the defendants’ cross-bill. At 
the close of the testimony the court found all the issues 
in favor of the defendants and entered a decree as prayed 
for in the cross-bill; and to reverse this decree the plaintiff 
has appealed to this court, 
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At the outset of the opinion it might be well to say 
that two questions once involved in this controversy are 
clearly established by the record and the admissions of 
the parties to the action. One is that the trade-mark “Re- 
gent” on shoes is a mark to which neither of these liti- 
gants has an exclusive privilege, and, so far as the sale of 
shoes bearing this brand is concerned, neither has any 
right against the other which courts of conscience can 
‘recognize. The second proposition is that the cross-peti- 
tioners have clearly shown themselves entitled to the use 
of the tradename of “Regent Shoe Company” for the 
purpose of retailing boots, shoes and rubbers in the city 
of Omaha, Nebraska, and its immediate vicinity, and that, 
as incident to this right, they are entitled to protection 
against unfair competition in their particular line of busi- 
ness by the use of a name so similar to their tradename 
as to probably deceive the public in such a manner as to 
work a fraud on the good-will of the cross-petitioners. 
In Miskell v. Prokop, 58 Neb. 628, it was held that “a 
right to the exclusive use in a particular locality of a 
trade-name‘or sign may be acquired,” and further, that “a 
sign or trade-name is not an infringement of another, if 
ordinary attention of persons or customers would disclose 
the differences. Applying this rule to the use of the plain- 
tiff’s name, “Regent Shoe Mfg. Co.,’? and defendants’ 
trade-name, “Regent Shoe Co.,” we could hardly think that 
ordinary attention of customers would likely disclose any 
difference between these two remarkably similar names. 
It is contended, however, by counsel for appellant that 
the plaintiff Regent Shoe Manufacturing Company is not a 
retailer of boots, shoes and rubbers, but only a manufac- 
turer and wholesale jobber of such goods, and consequently 
not in competition with defendants and cross-petitioners. 
This contention, in view of the testimony contained in the 
record, we are unable to concede. In the first place, the 
articles of incorporation of the plaintiff provide for selling 
at retail as well as at wholesale. In the second place, the 
testimony contained in the bill of exceptions shows that 
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plaintiff has actually been selling at retail. True, the 
evidence does not show that it has been largely engaged 
in the retail business, yet it does show that it does sell 
at retail. This proof, coupled with the provision in the 
articles of incorporation providing for such sales, we think 
sufficient to sustain the finding of the trial court that 
plaintiff had been selling in unfair competition with de- 
fendants and cross-petitioners as a retail dealer. While 
we think the evidence sufficient to sustain the decree of the 
district court restraining the plaintiff from selling shoes 
at retail in the city of Omaha and the immediate vicinity, 
- yet we think this is as far as the restraining order should 
have gone. The issue of unfair trade arises only on a 
showing of fraud or deception in the use of a trade-name, 
trade-mark or sign, by one in competition in the same line 
of trade; and, in so far as plaintiff was engaged in the 
business of manufacturing shoes and selling them at whole- 
sale, it was not, and should not have been held to be, in 
unfair competition with defendants and cross-petitioners. 
Sartor v. Schaden, 125 Ja. 696, 101 N. W. 511; Kann v. Dia- 
mond Steel Co., 32 ©. C. A. 324. 

It is next urged by counsel for appellant that the order 
of the court restraining plaintiff from selling Regent 
shoes to the W. S. Striker Company is wholly unauthor- 
ized under the evidence contained in the bill of exceptions. 
It appears from the testimony that this firm is engaged 
as retailers of boots and shoes on Sixteenth street in the 
city of Omaha, about two blocks from the place of busi- 
ness of cross-petitioners; that this firm is composed of 
persons, part of whom have been in the employ of the 
Williams Shoe Company, or the Richardson Company, 
prior to their consolidation into the incorporated com- 
pany of plaintiff. The evidence shows that this firm ad- 
vertised very prominently the sale at retail of Regent 
shoes; that the advertisements of this firm gave promi- 
nence to the brand of shoes sold rather than to the name 
of the firm making the sales. It is also shown that plain- 
tiff had furnished this firm with advertising matter for its 
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brand of shoes. It further appears that most of the stock 
of this firm was sold to it by the plaintiff, but the evi- 
dence failed to show that plaintiff corporation was in fact 
the owner of the establishment. In view of this state of 
the record, we think that so much of the decree as pro- 
hibited the plaintiff from selling to this firm at wholesale 
is unauthorized. If this firm is advertising its merchan- 
dise in such a manner as to operate as a fraud on the 
sign and trade-name of the cross-petitioners, an action 
might lie at the snit of the cross-petitioners against this 
firm for an infringement of its sign and trade-name. 

It is finally contended by counsel for appellant that 
there is no equity in the bill of cross-petitioners because, 
in the promotion of their business and for the purpose 
of attracting the attention of the public, frauds were com- 
mitted in their advertisements in representing to the pub- 
lic that defendants were the manufacturers and makers 
of the shoes that were sold by them. It was shown in the 
testimony that defendants’ advertising placards had con- 
tained, among other things, head-lines marked “Maker to 
Wearer,” and “Made by Us,” and “Manufactured and Sold 
by Regent Shoe Company,” and other similar expressions 
indicating that the goods sold by this firm were also manu- 
factured by them, when in fact the cross-petitioners never 
were manufacturers of any of the goods which they offered 
‘for sale. There was, however, no testimony in the record 
to show that the public at large, or any customer of the 
‘defendants, had ever been deceived or induced to trade 

‘with the defendants because they believed the shoes sold 
from their store were actually manufactured by this 
firm. 

It is an elementary principle that he that asks equity 
must come with clean hands, and, as well stated in 
Worden v. California Fig Syrup Co., 187 U. 8. 516, 
“when the owner of a trade-mark applies for an injunction 
to restrain the defendant from injuring his property by 
making false representations to the public, it is essential 
that the plaintiff should not in his trade-mark, or in his 
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advertisements and business, be himself guilty of any 
false or misleading representations.” 

It is, however, not every exaggerated puff of one’s own 
goods that is to be regarded as such a false representa- 
tion as will deny relief in a court of equity; it is rather 
such materially fraudulent statements as to the character, 
quality and make of the goods as tend, if untrue, to im- 
pose upon and deceive the purchaser. Such imposition 
might be made by representing the shoes sold by defend- 
ants to have been manufactured by some firm of known 
and established reputation, when they were not; or it 
might be by representing the wares to be of a material 
of which they were not made; but the mere fact of rep- 
resenting them as “made by us,” when they were made 
by some one else, as defendant claims, under their special 
order and direction, is not a misrepresentation of so 
grave a character as to deny defendants relief in a court 
of equity against an infringement of their trade name. 
Wormser v. Shayne, 111 Tll. App. 556. 

We therefore conclude that the decree of the district 
court, in so far as it prohibited plaintiff from manufactur- 
ing and selling. men’s boots, shoes and rubbers at whole- 
sale under the name of “Regent Shoe Manufacturing 
Company,” and also in restraining it from selling at 
wholesale to the firm of W. 8S. Striker Company, is not 
sustained by the law and the evidence, and we recommend 
that the judgment of the district court be reversed and 
the cause remanded, with directions to enter a decree 
permanently enjoining plaintiff from selling, or adver- 
tising to sell, men’s boots, shoes and rubbers at retail in 
the city of Omaha and immediate vicinity under the 
trade-name of “Regent Shoe Manufacturing Company.” 


AMES and LEYTON, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and the cause remanded, with direc- 

31 
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tions to enter a decree permanently enjoining plaintiff 
from selling, or advertising to sell, men’s boots, shoes 
and rubbers at retail in the city of Omaha and immediate 
vicinity under the trade-name of “Regent Shoe Manufac- 
turing Company.” 

JUDGMENT ACCORDINGLY. 


JOSEPHINE F. STREET ET AL., APPELLEES, V. ELIZABETH M. 
SMITH EL AL, APPELLANTS, 


Foep JANUARY 3, 1906. No. 14,081. 


Revivor. When the sole plaintiff in an action dies, the effect is to 
suspend further proceedings until the action has been revived in 
the name of the legal representatives of the deceased. 


APPEAL from the district court for Hitchcock county: 
GEORGE W. Norris and Ropert C. Orr, JupGus. Reversed. 


W. F. Button, for appellants. 


W. 8. Morlan, contra. 


OLDHAM, C. 


This is an appeal from the confirmation of a sale in a 
foreclosure proceeding. The facts involved in the con- 
troversy are these: On the 14th of March, 1901, Josephine 
- F. Street, as plaintiff, filed her petition in the district 
court for Hitchcock county, Nebraska, against Elizabeth 
M. Smith and others for the foreclosure of a real estate 
mortgage on certain lands in that county owned by de- 
fendant Elizabeth M. Smith. On the 18th day of Novem- 
ber, 1901, a decree of foreclosure was rendered as prayed 
for in the petition. On the 25th of November, 1902, an 
order of sale was issued, and on the 29th day of December, 
following, the lands were bid in by plaintiff’s attorney for 
the plaintiff. On the 31st day of March, 1908, this sale - 
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was confirmed and deed ordered. On the confirmation of 
the sale, Charles B. Diehl filed a claim for the surplus, 
as purchaser of the equity of redemption of Elizabeth 
M. Smith pending the litigation, and the surplus was 
ordered to be paid to him, which was done. On June 
20, 1903, the attorney of plaintiff filed an application for 
Irving W. Street, in which it was made to appear that the 
plaintiff, Josophine F. Street, had departed this life on 
May 22, 1902, seven months before the sale and six months 
before the order of sale was issued. It appeared from this 
application that Irving W. Street was the husband of the 
plaintiff, and that plaintiff had left a will devising all her 
property, except a few chattels, to Irving W. Strect. The 
application, however, did not show who the executor of 
the will was, or that the will had ever becn admitted to 
probate. The application prayed for an order vacating 
the order confirming the sale entered on March 31, 1903, 
and to authorize and direct the sheriff of the county to 
deliver to Irving W. Street a deed for the property pur- 
suant to the bid of Josephine F. Street, deceased, and in 
all things to confirm said sale made as aforesaid in the 
name of Irving W. Street. While this application was 
pending, Charles B. Diehl, owner of the equity of redemp-. 
tion of the lands, filed a motion, asking to have the same 
stricken from the docket. This motion was overruled on 
April 11, 1904, and Dich! thereupon filed a showing that 
he had accepted part of the surplus in ignorance of the 
death of the plaintiff, and paid to the clerk of the dis- 
trict court for Hitchcock county the amount so received, 
and asked the court to direct it to be paid to the proper 
parties, when they were before it. On the same day he 
filed numerous objections to the final confirmation of the 
sale, and, among other things, denied the jurisdiction of 
the court to enter the decree prayed for by the plaintiff’s 
attorney. Objections were also filed to the confirmation 
in the name of Elizabeth M. Smith, grantor of Diehl, and 
the original defendant. in the cause of action. These ob- 
jections were all overruled, and the sale was confirmed in 
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the name of Irving W. Street on the bid of Josephine F. 
Street, deceased. To reverse this judgment and order of 
confirmation, defendants Smith and Diehl have appealed 
to this court. 

It is first urged by appellee that Charles B. Dichl is a 
mere interloper in the case, and not a party in interest 
and cannot, for that reason, maintain the appeal. With 
this contention we cannot agree. The record shows that 
he was the purchaser of the equity of redemption of the 
lands in controversy during the pendency of the suit; that 
he appeared in the case and was permitted to show, with- 
out objection, that he was the owner of the equity of re- 
demption, and the surplus was paid to him on that show- 
ing. Having purchased the rights of the defendant pend- 
ing the litigation, he was entitled to appear in the action 
at each subsequent stage, either in his own name or in 
the name of his grantor. Howell v. Alma Milling Co., 
36 Neb. 84; Alerandcr rv. Overton, 52 Neb. 288. 

It is next urged by appellee that, as no bill of exceptions 
was settled in this case, the appeal should be dismissed. 
This would be true if any testimony admitted could have 
sustained the judgment of the district court, but on the 
showing of Irving W. Street himself he was not entitled 
to the order prayed for. The order of sale of the land, 
issued after the death of the plaintiff, was a nullity, and 
the bid of the plaintiff’s attorney at such sale for her, 
as her agent and attorney, was likewise a nullity. On the 
showing made by Irving W. Street, the only order that 
the district court could have rendered was an order setting 
aside the decree of confirmation of the sale, and it should 
then have revived the action in the name of the legal rep- 
resentative of plaintiff before any other proceedings were 
had. 

We therefore recommend that the judgment of the dis- 
trict court be reversed and the cause remanded for further 
proceedings in accordance with this opinion. 


AMES and LETTON, CC., concur. 
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By the Court: For the reasons given in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and the cause remanded for further pro- 
ceedings according to law. 

REVERSED. 


CITY OF RED CLOUD, APPELLEE, V. FARMERS AND MERCHANTS 
BANKING COMPANY, IMPLEADED WITH JOHN O. YEISDR 
ET AL,, APPELLANTS. 


Firep January 3, 1906. No. 14,438. 


Evidence examined, and held sufficient to sustain the judgment. 


APPEAL from the district court for Webster county: Ep 
L. ADAMS, JUDGE. Affirmed. 


John C. Cowin, for appellants. 


George R. Chaney, J. Rk. Mercer, B. McNeny and T. H. 
Matters, contra. 


OLDHAM, C. 


This is an action in the nature of a creditor’s bill in aid 
of execution, which is before this court a second time for 
review. The opinion in the first hearing of the cause in 
this court is unofficially reported in 3 Neb. (Unof.) 544. 
In this opinion, delivered by ALBERT, C., the issues arising 
on the pleadings and evidence are fully set forth and need 
not be again stated. A judgment for the plaintiff at the 
first hearing of the cause was set aside by this court, for 
the reason that plaintiff had failed to establish by compe- 
tent evidence its judgment at law against the Farmers and 
Merchants Banking Company, on which its right of action 
depended. At a second trial of the cause in the district 
court, plaintiff’s judgment against the banking company 
was properly established, and judgment was again ren- 
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dered in favor of the plaintiff. To reverse this judgment 
defendants have appealed to this court. 

The only question now presented is as to the sufficiency 
of the testimony to sustain the judgment of the trial court, 
the material question being as to whether or not the evi- 
dence shows that defendant Yeiser purchased the premises 
in controversy in good faith relying on the record, and 
without knowledge of the fact that the lands were held in 
trust by N. S. Harwood and his grantor, James McNeny, 
for the banking company, judgment debtor of the plaintiff. 
The facts underlying the several conveyances are these: 
In June, 1898, the Farmers and Merchants Banking Com- . 
pany of Red Cloud, Nebraska, closed its doors and went 
into voluntary liquidation. Among the creditors of this 
institution was the city of Red Cloud, plaintiff in this 
cause of action, which had about $6,000 on deposit in the 
bank at the time it closed its doors. At that time W. S. 
Garber was its cashier and George O. Yeiser, father of the 
defendant, was its vice-president. After the bank had sus- 
pended business, its officers and directors asked and re 
ceived from its depositors an extension of time for the 
purpose of meeting its indebtedness. W. 8. Garber took 
charge of the affairs of the bank as liquidating agent. 
One of the creditors of the bank, Thomas Ryan, procured 
a judgment against it for a little more than $1,000 and 
caused an execution to be levied on the lot in controversy, 
on which the building of the bank had been erected. 
When this execution was levied on the building, W. S. 
Garber borrowed sufficient funds from the state bank of 
Red Cloud to satisfy Ryan’s judgment. In securing the 
loan of this money, he gave his own note, and deposited 
collateral of the suspended bank, and also agreed with the 
cashier of the state bank that, if the loan was not promptly 
met, he would have the property, which was advertised 
for sale, bid in in the name of the cashier of the state bank, 
as additional security for the loan. The loan, however, 
was paid by Garber and the judgment of Ryan was paid 
and satisfied, but, as testified to by Garber, for the pur- 
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pose of preventing other creditors of the banking insti- 
tution from levying on the building, the sale was had and 
the property was bid in at the sale by Garber, and the 
sheriff was directed to make the deed to N. 8S. Harwood, 
of Lincoln, Nebraska, who knew nothing about the trans- 
action. When the deed was executed by the sheriff, it 
was delivered to Garber and recorded by him. Subse- 
quently, defendant Yeiser, who,'as attorney for one Bed- 
ford, had procured two individual judgments against W. 
S. Garber in the district court for Webster county, began 
negotiations with Garber for the settlement of these judg- 
ments. Garber, in the meantime, had removed to the state 
of Colorado and had been succeeded by George O. Yeiser 
as liquidating agent of the bank. According to the testi- 
mony, it fairly appears that defendant Yeiser made an 
agreement with Garber, by which Garber was to get a deed 
for the lot in controversy from N. 8. Harwood in favor 
of Yeiser, and was to procure certain other conveyances 
of other lands and the satisfaction of a mortgage in the 
settlement of the Bedford judgments. 

The exact nature of the representations which Garber 
made to Yeiser as to the condition of the title to the lot 
in. controversy is not entirely clear from the record, but 
it is clear and unequivocal that Garber notified N. 8. 
Harwood of the reason that he had placed the property 
in his (Harwood’s) name, which was that it might be 
held in trust for the creditors of the banking institution. 
It is also clearly in evidence that Garber directed Har- 
wood to forward a quitclaim deed to James McNeny, so 
that the interests of the creditors of the bank might be 
couserved. After James McNeny had received the quit- 
claim decd from Harwood, Yeiser applied to him, by Gar- 
ber’s direction, for a deed to the premises. Here the tes- 
timony is in sharp conflict. McNeny testifies, in substance, 
that he told Yeiser that he could only convey the premises 
as trustee for the creditors of the bank, and that he re- 
fused to give a warranty deed, as Yeiser requested, and 
gave only a special warranty against those claiming under 
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him (McNeny). Yeiser claims that no such conversation 
took place until after he had received and recorded the 
deed. The circumstances, however, seem to corroborate 
McNeny, for he gave only a special and not a general 
warranty deed to the lands. And again, Harwood, whom 
all the evidence shows never to have had nor claimed 
any interest in the lands, conveyed to MeNeny by quit- 
claim deed, so that the character of the conveyances, on 
which Yeiser’s title depends, was of itself sufficient to have 
put him on inquiry as to the real condition of the title. 

We therefore conclude that the evidence is sufficient to 
sustain the judgment of the trial court, and we recommend 
that the judgment be affirmed. 


AMES and LeErron, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgmeut of the district court is 
AFFIRMED. 


WILLIAM COLGROVE V. IRA N. PICKETT. 
FILeD January 3, 1906. No. 13,888. 


Trial: Instructions. A party has a right to have his theory of the 
case submitted to the jury, when there is competent evidence to 
support it. 


Error to the district court for Gage county: W. H. 
KELLIGAR, JUDGE. Reversed. 


R. W. Sabin, for plaintiff in error. 
Hazlett & Jack, contra. 


DuFrFisx, C. 


In the district court for Gage county, Pickett, a duly 
licensed physician, sued (olerove for services rendered 
to one Lee Taylor, a son-in-law of Colgrove. The peti- 
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tion alleges that these services were rendered at the spe 
cial instance and request of the defendant, and for which 
the defendant promised to pay. The answer was a general 
denial. The evidence discloses that Taylor was taken 
sick at Colgrove’s house and that he requested his father- 
in-law to send for a physician. The physician was attend- 
ing another patient in the neighborhood of Colgrove’s 
home, and, being informed of that fact, Colgrove called at 
the neighbor’s house and requested Pickett to visit, ex- 
amine and prescribe for Taylor. The evidence of Pickett 
is to the effect that, after having examined Taylor and pre- 
scribed for him, Colgrove followed him to the yard, where 
his horse was tied, and requested him to continue his visits 
and that he would see him paid for his services. After 
one or two visits Pickett failed to call, and Colgrove and 
one Homershon visited his office, where Pickett informed 
them that the case was very serious; that he had doubts 
of Taylor’s recovery, and did not like to assume the whole 
responsibility of the case and desired another physician 
called for consultation. Plaintiff’s evidence tends to show 
that at this time both Colgrove and Homershon agreed to 
pay him for his services, and Homershon later did pay 
him about $40, the full amount of his bill at that time, 
and notified him that he would not be responsible for 
further services. Pickett continued his visits until his 
services amounted to the sum of $94, in addition to the 
amount paid by Homershon, for which he brought this 
action against Colgrove. Colgrove and his daughter both 
testified that, about the time that Homershon paid Pickett 
the amount of his bill, he (Colgrove) informed the doctor 
that he need not visit Taylor any longer “on his account.” 

The court instructed the jury very fairly relating to 
the defense of the statute of frauds, and Colgrove re- 
quested an instruction (No. 5) to the effect that, if the 
jury believed from the evidence that plaintiff was told by 
the defendant, after having made several visits, that he 
did not want him to make further calls on his account, 
then, in order to hold him liable for services thereafter 
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rendered, it would be necessary to show a new contract. 
The instruction, as drawn, is not a clear or satisfactory 
statement of this phase of the defense, but is not an errone- 
ous statement of the law, and served to call the attention 
of the court to the particular point upon which Colgrove 
wished an instruction, and we think, under the circum- 
stances of the case, the court should have properly in- 
structed the jury relating to that particular feature of the 
case. If Pickett had been paid in full by Homershon up 
to the date that Colgrove and his daughter testified that 
he was informed that he need not continue his visits on 
Colgrove’s account, then he ought not to recover, or if not 
paid in full, then it is clear that Colgrove should not be 
held for more than the balance then due. It is a universal 
rule that a party has a right to have his case submitted to 
the jury upon his own theory of the case, which there is 
competent evidence to support, and the evidence of two 
witnesses if believed by the jury, to the effect that on a 
certain date Colgrove told the doctor that he would not 
thereafter be responsible for his visits, would be a com- 
plete defense to any charges made against him after the 
date of such notification, and this phase of the case should 
have been submitted to the jury by a proper instruction. 

For the error in failing to instruct the jury in that 
regard, we recommend that the judgment be reversed and 
the cause remanded for another trial. 


JAOKSON, C., concurs. ALBERT, C., not sitting. 
By the Court: For the reasons stated in the foregoing 


opinion, the judgment of the district court is reversed and 


the cause remanded for another trial. 
REVERSED, 
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STATE OF NEBRASKA, EX REL. C. E. MCMONIES, V. CHARLES 
McMOnIEs. 


Firep January 3, 1906. No. 13,973. 


1. Villages: Poot-Hatts, RecuLarion or. The charter of villages con- 
fers on the trustees of the village power to regulate billiard and 
pool-halls, but not to supress them. Authority to regulate does 
not give power to suppress. 


2. Mandamus: PREMATURE ACTION, An ordinance of the village of 
Lyons required the proprietors of pool and billiard-halls to pay 
an annual occupation tax, which was to be paid on the second 
Tuesday of May or as soon thereafter as they became liable to 
the tax by engaging in the business. The relator on the first 
Tuesday in May tendered to the village treasurer the tax required 
on five tables, which the treasurer refused to accept, and there 
upon relator immediately brought this action to compel him to 
take and receipt for the money. Held, That, the tax not being 
due or payable until the second Tuesday in May, the action was 
prematurely commenced and the writ properly denied. 


Error to the district court for Burt county: EpMUND 
M. BARTLETT, Jupce. Affirmed. 


Bowes & Hodder and J. A. Singhaus, for plaintiff in 
error. 


P. E. Taylor and LE. D. Wigton, contra. 


DoFFIE, C. 


The first, third, fourth and seventh sections of ordinance 
No. 84 of the village of Lyons, Nebraska, are in the fol- 
lowing language: 

“Section 1. Each and every person, firm and association, 
corporation, or other organization, carrying on the occupa- 
tion or business hereinafter mentioned, within the cor- 
porate limits of the village of Lyons, Nebraska, shall pay 
to the treasurer of said village annually, as a tax upon 
said occupation, or business, from the first Tuesday in May 
of each year the sums hereinafter provided.” 
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“Section 3. There is hereby levied an annual tax upon 
occupation and business carried on within the limits of 
said village of Lyons, Nebraska, as follows: Billiard and 
pool-halls and places using similar tables for amusement 
or gain, first table $25, each additional table $15, bowling 
alleys,” ete 

“Section 4. No demand shall be necessary for said taxes, 
but all persons subject to pay tax under this ordinance 
shall attend at the office of the city treasurer and pay the 
same on the second Tuesday of May, or, if they shall not 
be engaged in any business or occupation subject to tax 
under this ordinance on the second Tuesday of May, then, 
as soon as they shall be subject to pay such tax by engag- 
ing in an occupation or business which is taxed under 
the provisions of this ordinance or upon publication of this 
ordinance.” 

“Section 7. If any tax unpaid under the conditions of 
this ordinance shall not be paid when the same by terms 
of this ordinance becomes payable, then the nonpayment of 
said tax shall be deemed a misdemeanor and the party so 
offending shall be fined not less than $5 nor more than 
fifty dollars.” 

The relator, C. E. McMonies, was the proprietor of a 
billiard and pool-hall in Lyons during the year 1903, and 
on May 8, 1904 (it being the first Tuesday of May), he 
tendered to Charles McMonies, the treasurer of said vil- 
lage, the sum of $85, being the tax required on four pool 
tables and one billiard table for the year 1904. The treas- 
urer refused to accept the money, and the relator immedi- 
ately commenced this action, asking a writ of mandamus 
requiring him to do so and to issue a receipt therefor. 
The district court refused the writ, and the case is brought 
here for review. 

The respondent defends upon two grounds: (1) That, 
by an ordinance passed subsequently to the tender, but 
prior to the trial of the case, it was made unlawful for any 
person to keep for public use or hire or gain within the 
village of Lyons any billiard or pool-hall or any billiard 
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or pool-tables. (2) That the tender of the tax was pre- 
maturely made. Two ordinances were introduced in evi- 
dence, each of which was passed after the commencement 
of this action, but before the trial in the district court. 
Each of the ordinances makes it illegal to operate pool and 
billiard-halls for hire within the village of Lyons. Nu- 
merous objections to these ordinances are made by the re- 
lator, and it is urged that there was such irregularity in 
their passage that they are absolutely void. We do not 
care to examine these objections in detail, but base the con- 
clusion at which we have arrived upon the ground that 
the village trustees have no authority to pass an ordinance 
making it illegal to maintain a billiard and pool-hall 
within the limits of the village. In Morgan v. State, 64 
Neb. 369, this court, referring to billiard-halls, said: 

“The interests of peace, good order and public morality 
require that the billiard and pool room should be con- 
ducted according to such rules and standards, and sub- 
ject to such restrictions, as may be prescribed by the 
municipal authorities. Such a room is not, we concede, 
per se a nuisance, but without regulation and supervision 
it is likely to become so anywhere, and in a village it is 
apt to degenerate into a trysting-place for idlers and a 
nidus for vice.” 

The plaintiff’s pool-hall not being a nuisance per se, 
and the village authorities having no right to suppress it, 
as such, until by its management and conduct it be- 
comes a nuisance in fact, what are the powers of the vil- 
lage board in dealing with it and other like places? Sub- 
division I of section 39, article I, chapter 14, Compiled 
Statutes 1903 (Ann. St. 8639), confers upon cities of the 
second class power “to restrain, prohibit, and suppress 
billiard tables and bowling alleys kept for public uses”; 
but section 40 (Ann. St. 8680) of the same chapter which 
relates to villages, provides that this class of municipali- 
ties “shall have the rights, powers, and immunities here- 
inafter granted, and none other, and shall be governed by 
the provisions of this subdivision.” 


446 NEBRASKA REPORTS. [Vou 75 | 


State v. McMonies, 


It is familiar law that a municipal corporation has such 
powers only as are expressly granted in its charter, and 
those fairly implied in or incident to the express grant. 
1 Dillon, Municipal Corporations (4th ed.), sec. 89, gives 
the following as the rule relating to their powers: “It 
is a general and undisputed proposition of law that a 
municipal corporation possesses and can exercise the fol- 
lowing powers, and no others: First, those granted in ea- 
press words; second, those necessarily or fairly implied in 
or incident to the powers expressly granted; third, those 
essential to the declared objects and purposes of the cor- 
poration—not simply convenient, but indispensable. Any 
fair, reasonable doubt concerning the existence of power 
is resolved by the courts against the corporation, and the 
power is denied.” State v. Irey, 42 Neb. 186; Sexson v. 

’ Kelley, 3 Neb. 104; Hurford v. City of Omaha, 4 Neb. 336, 
and other cases in our own reports recognize this rule as 
the one proper to be applied in cases dealing with the 
power of the municipalities of this state. It is quite evi- 
dent from the provisions of section 40, above referred to, 
that. we must look to the language of the statute follow- 
ing section 40, and relating exclusively to villages, to 
ascertain the powers possessed by such municipalities. 
Section 46 (Ann. St. 8686) confers upon a village numer- 
ous general powers, but none relating to billiard and pool- 
halls, unless such halls can be classed as places of “amuse- 
ment,” which may be “licensed and regulated.” The only 
other provision which may be fairly construed to cover the 
control of a billiard or pool-hall by the village authorities 
is found in subdivision VIII of section 69 (Ann. St. 8719) 
and is as follows: “To raise revenue by levying and col- 
lecting a license tax on any occupation or business within 
the limits of the city or village, and regulate the same by 
ordinance.” If billiard and pool-halls are included in sec- 
tion 40 under the term “other amusements,” the village 
may license and regulate such business; and by the ex- 
press language of subdivision VIII of section 69 such 
places or business may be “licensed and taxed and the con- 
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duct of the business ‘regulated’ by ordinance.” It is 
familiar law that the power given a municipality to “reg- 
ulate’ does not authorize it to suppress or prohibit a trade 
or business, as the very essence of regulation is the ex- 
istence of something to be regulated. Horr and Bemis, 
Municipal Police Ordinances, sec. 30; State v. Mott, 61 
Md. 297, 48 Am. Rep. 105. 

It is urged on behalf of respondent that the village has 
power to prohibit pool and billiard-halls under the general 
welfare clause of its charter. It cannot be disputed, we 
think, that, in the absence of express authority, the vil- 
lage has no power to prohibit or suppress any lawful 
business, recognized as such by the laws of the state. As 
we have already seen, billiard and pool-rooms are not 
nuisances per se, and the statutes of the state recognize the _ 
keeping of such halls as legal and lawful, except that 
minors shall not be allowed to play at the game or to be in 
or upon the premises so occupied. (Cr. code, sec. 222.) We 
conclude, therefore, that villages have no authority to pro- 
hibit or suppress billiard and pool-halls within their limits. 

The defense that the tender of the tax was prematurely 
made must, we think, be sustained. By the express pro- 
visions of the ordinance, those liable to the tax were to 
appear at the office of the city treasurer on the second 
Tuesday of May, and make payment. It is urged by the 
relator that, because the fiscal year for villages commences 
on the first Tuesday of May, the tax may be paid at any 
time after that day. In other words, that the tax became 
‘due at the commencement of the fiscal year, but the ordi- 
nance extended the time of payment until the second Tues- 
day of May, after which time the tax became delinquent, 
and the party in default might be proceeded against for 
nonpayment. We are not inclined to accept this view of: 
the case. In the absence of. this ordinance, the relator 
was not required to pay any tax. Of necessity, the ordi- 
nance imposing the tax must fix a time for its payment. 
Otherwise there could be no delinquency and no prosecu- 
tions for nonpayment until the last day of the fiscal year, 
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and perhaps not then. So, also, should the treasurer of 
the village be informed by the terms of an ordinance of the 
date when any money coming to the village becomes due 
and payable. Ife is not required to accept the money 
of a taxpayer until the tax is due. The taxpayer cannot 
make him the custodian of a fund until by law he is re- 
quired to receive it. It would be a question of some 
doubt whether the treasurer’s bond would be liable for 
taxes paid before their maturity, but whether so or not, 
it is clear to us that the treasurer cannot be burdened with 
the safe-keeping of funds until, by the terms of the law 
or ordinance under which they are paid, they have be- 
come due and payable. Upon the ground, therefore, that 
the tender of this tax was prematurely made, we recom- 
mend that the judgment of the district court be affirmed. 


ALBERT and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


’ Davip ROE, APPELLEE, V. HOWARD COUNTY ET AL., APPEL- 
LANTS. . 


Wirep JANUARY 3, 1906. No. 14,020. 


1. Appeal: Tria DE Novo. In appeals if equity cases, this court will 
examine the evidence and arrive at an opinion of the facts es- 
tablished, uninfluenced by the conclusion arrived at by the trial 
court, except in so far as a presumption in support of such con- 
clusions is derived from the opportunity which the trial judge has 
-of seeing and hearing the witnesses, and of judging their candor, 
their knowledge of the facts, their intelligence, and bias, or 
partiality, if any is exhibited. 


2. Surface Water, Diversion of. Where water, be it surface water, the 
result of rain or snow, or the water of springs, flows in a well- 
defined course, be it ditch or swale or draw in its primitive condi- 
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tion, and seeks its discharge in a neighboring stream, its flow 
cannot be arrested or interfered with by a landowner to the 
injury of the neighboring proprietors, and what a private pro- 
prietor may not do neither can the public authorities, except in 
the exercise of the right of eminent domain. 

3. Roads: CoNSTRUCTION: DAMAGES: PRESUMPTION. The court will 
not presume that the commissioners appointed to assess damages 
to the owners of land over which it runs, considered it necessary, 
in the proper consiruction of the road, to divert the water, nat- 
urally seeking an outlet in a draw, and conduct it in an artificial 
ditch along the highway for a mile or more and there discharge 
it in such manner that it damaged the land of the plaintiff, or 
that plaintiff was allowed damage Yor such disposition of the 
water. 


4, An easement by prescription can be acquired only by an adverse 
user for ten years, and the commencement of the time required 
for the prescription to ripen dates from the time when the party 
was damaged or had a@ cause of action arising from the adyerse 
user. 


APPEAL from the district court for Howard county: 
JOHN R. HANNA, JUDGE. Affirmed. 


Frank J, Taylor and 7. T. Bell, for appellants. 


A, A. Kendall and W. H. Thompson, contra. 


e 


Durr, C. 


The decree of the district court contains findings upon 
all the issues made by the pleadings with an exception 
hereinafter referred to. These findings, together with a 
plat of the surrounding country introduced by the plaintiff 
present the matter in dispute between the parties in as 
brief and clear a manuer as any synopsis of the pleadings 
which we could make. After a general finding for the 
plaintiff the decree continues as follows: 

“The court further finds that at the time this action was 
commenced and previously thereto the plaintiff was a resi- 
dent taxpayer of the said county of Howard, and was the 
owner and in possession of the southeast quarter of sec- 


tion 32 and the northwest quarter of section 33, and that 
32 
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Miles Carter was the owner and in possession of the south- 
west quarter of 38, all in township 14 north, of range 10 


es bassony! Bune 
1o0 


ey a 


west, in said county. The court finds that at the said 
times, A. L. Warne was the owner and in possession of 
the northwest quarter and the south half of the southwest 
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quarter of section 4, and that J. M. Martin was the owner 
and in possesion of the southeast quarter of section 5, 
all in township 13 north, of range 10 west, in said county. 
The court finds that sections 4, 8, 9, 16 and 17, in said 
township 13, are low, flat and nearly level lands, and are 
wet and swampy during a great portion of the year, and 
that a large amount of surface and seepage waters collect 
thereon and flow therefrom. The court finds that said 
surface and seepage waters, by the processes of nature, 
formed and gathered into a draw or a low drain and water- 
course known as the ‘Warne draw,’ which watercourse 
runs in a northeasterly course or direction from the land 
of said Martin into the public road running north and 
south between sections 4 and 5, and in an easterly direc- 
tion across said road, and then in a northeasterly direction 
across the lands of said Warne and one George Gans, who 
owns the north half of the southwest quarter of section 
4, lying between the two tracts of the said Warne, thence 
on across lands of the said Warne, and across the lands 
of the said Carter, and several miles to the Loup river. 
That the said draw or watercourse is deeper than the 
surrounding lands, and has well-defined banks and an 
open course in some places, and is fed by springs, and the 
surface and seepage waters from sections 8, 9, 16 and. 
17 aforesaid, and that said waters have constantly flowed 
in said draw and watercourse for many years, and that 
said draw and watercourse is the only natural course and 
outlet for said waters, and that said northeasterly direc- 
tion is the only natural direction for said waters to flow 
and the only direction that they did flow previous to the 
acts complained of by plaintiff, and that said waters 
never did flow down said road in a northerly direction, nor 
_at the place or in the place where the same uow flow, 
previous to the acts complained of by the plaintiff. The. 
court finds that after the road between sections 4 and 5: 
and 82 and 33 was opened to public travel, and, to wit, 
in the year 1887, a culvert was built by said county across 
said road at the point where said Warne draw and water- 
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course crosses said road, to enable the waters coming 
down said draw to pass thereunder and provide a safe 
crossing for the public over said draw, and that the dirt 
was taken from the sides of the road near said culvert to 
grade the approaches to said culvert, and that thereafter, 
in the year 1893, said culvert was washed out by the waters 
coming down said draw and was swept to the east side of 
the road, and said watercourse became filled up where it 
crossed said road and remained so until the year 1897, 
when the proper authorities of said county ordered it 
opened, and a new culvert built; that said new culvert 
was built during said year last mentioned, being 16 feet 
in length, and about 8 feet wide, and 384 feet high, to 
enable water to pass thereunder, and more dirt was taken 
from the sides of the road to grade the approaches to said 
culvert, thereby making ditches at the sides of the road for 
a short distance from said culvert. The court finds that 
in the year 1891 the said A. L. Warne opened a ditch along 
the west side of said road, running north and south be- 
tween sections 4 and 5 and 32 and 33; that the southern 
terminus of said ditch, so constructed, was at the west end 
of said culvert constructed across said Warne draw as 
aforesaid, and that the northern terminus of said ditch, 
so constructed, was about 25 rods south of the quarter 
section corner between said sections 32 and 33, and that 
said Warne worked on said ditch from time to time dur- 
ing several years thereafter; and that said work was with- 
out authority and not authorized by the properly consti- 
tuted authorities of said county, and was constructed for 
the purpose of draining the water coming down said 
Warne draw from said Warne’s land and carrying it north 
in said ditch, along said road, to the northern terminus 
of said ditch, where it was discharged in said road, and 
from there it went onto the land of Miles Carter, and 
from there onto the land of the plaintiff in section 33; that, 
in passing down said ditch, the same overflowed and went 
upon the land of the plaintiff in section 32 continuously 
and in large quantities in the year 1903, to the damage of 
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plaintiff’s crops growing on said land. The court finds 
that in the year 1899 and thereafter the county authorities 
of said county assumed control of said ditch, excavating 
and greatly enlarging the same, and made use of said ditch 
to convey the waters coming down said draw in a northerly 
direction, and thereby changed the course and direction of 
the water from its natural course, and that said authorities 
thereby permitted said water to be discharged into the pub- 
lic road, there to pass onto the lands of plaintiff to his 
damage. The court finds that previous to the commence- 
ment of this action plaintiff notified and requested the de- 
fendant Lauritsen, road supervisor, and other defendants 
as county commissioners, to fill up said ditch and stop 
the flow of water upon plaintifi’s land, which request was 
not granted. The court finds that the natural and only 
course for said water to flow is across the road in an 
easterly direction at the culvert, and thence in a north- 
easterly direction, across the lands of said Gans and 
Warne, and not in a northerly direction along the pub- 
lic road, and that the action of said Warne and of the said 
defendants in constructing and extending said ditch, and 
continuing and maintaining sanie so as to divert said 
water from its natural course and cast it into the public 
highway and upon the lands of plaintiff, was and is wrong 
and unlawful, and was not made and is not maintained 
for the purpose of properly and lawfully constructing and 
maintaining said public road, but was and is for the pur- 
pose of draining said waters from the lands east of said 
road, and that the money expended from the public funds 
of said county for said purpose is an improper and unlaw- 
ful use of the public funds of said county and is unlawful. 
The court finds that, in the construction of said ditch as 
aforesaid, on the west of said road from said “Warne 
draw” north to a point about 25 rods south from the quar- 
ter section corner between said sections 32 and 33, which 
was the north terminus of said ditch, it was constructed 
through a ridge or slight elevation of land which is located 
at or about the northeast corner of the southeast quarter 
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of said section 5, and that, in order to permit said water 
to flow down said ditch, it was necessary to dig said ditch, 
at said last mentioned point, about 4 feet deep, and that, 
at said last mentioned point, the natural level of the land 
was about 3 feet higher than the natural level of the base 
of said “Warne draw” where it crossed said road, and 
from which point said ditch was constructed, and that — 
from this northeast corner of the southeast quarter of said 
section 5 north on the line of said ditch the natural flow, 
drainage and flow of the water was in a northern direction 
toward Lake Creek draw, and that from this last men- 
tioned point south the natural drainage and flow of the 
water was in a southern and southeastern direction to- 
ward said ‘Warne draw.’ 

“The court finds that the plaintiff has sustained dam- 
age in the sum of $30, and that the injunction heretofore 
granted in this case should be and the same is hereby sus- 
tained, and the defendant, county of Howard, and the de- 
fendants, Frank Rork, George Irvine and 8. M. Sonderup, 
county commissioners of said county, and their successors 
in office, and the defendant, Hans N. Lauritsen, road su- 
pervisor of Cleveland precinct in said county, and his suc- 
cessors in office, are each and all, individually and col- 
lectively, perpetually enjoined and restrained from al- 
lowing or permitting any water coming down said ‘Warne 
draw’ from above, or south of the culvert across said 
draw in the road between sections 4 and 5 in said town- 
ship and range, to flow down said ditch north of said 
‘Warne draw’ on the west side of said road between said 
sections or upon plaintiff’s land in said sections 32 and 33 
as aforesaid. 

“It is further considered and ordered that the said de 
fendants, and their successors in office, shall cause said 
ditch on the west side of the road running north between 
sections 4 and 5 to be filled up at such points or places 
north on said culvert over said ‘Warne draw, at or near 
to the northeast corner of the southeast quarter of said 
section 5, as shall effectively and permanently prevent any 


VOL. 75} JANUARY TERM, 1906. 455 


Roe v. Howard County. 


water coming down said ditch, or from the road, from pass- 
ing down said ditch to the north, and such filling shall 
be permanent and lasting, and of such character as to be 
effective, and the ground to be replaced therein in a 
natural and substantial condition, the same as it was be- 
fore said ditch was first constructed, and such as will re- 
store the water in this locality to its natural course, and 
that such excavations shall be made under said culvert 
constructed across the ‘Warne draw’ as shall make the 
bottom of said culvert as low as or lower than the base 
of the ditch located west thereof in said road, so as to 
permit the water flowing and accumulating in said ditch 
to pass through said culvert on the east thereof, and to 
make such other and further excavations at said point as 
will enable said water coming down said draw to pass to 
the eastward under said culvert, and out of the said road 
through the natural course of said ‘Warne draw’ onto the 
lands of the said Warne and Gans.” 

The appellants insist that the decree is not supported 
by the evidence, and from that fact alone it should be re- 
versed. We concede the claim made by appellants that, 
under the statute and the holding of this court in Faulk- 
ner v. Simms, 68 Neb. 299, it is our duty to examine the 
evidence and arrive at an independent judgment relating 
to the facts established therefrom, but, as well stated in 
that case, the trial court has advantages denied to the ap- 
pellate court in many particulars where the witnesses are 
orally examined upon the trial. Where the testimony of 
witnesses is taken in the form of depositions and consists 
wholly of written evidence, the appellate court is as well 
qualified to judge of the credit and force to be given the 
evidence as the trial court, but it cannot be disputed that 
the apparent candor, knowledge and intelligence of the 
witnesses are matters of which the trial court has a bet- 
ter opportunity to judge than can we from a reading of 
the cold written record brought before us. To that extent, 
but no further, there should be a presumption in favor 
of the findings of the trial court. These are matters which 
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we cannot overlook, and which to some extent should go 
to support the findings, unless a careful consideration of 
all the evidence convinces us that there is a preponderance 
against such findings. The matter is one of importance, 
not only to the parties, but to the state at large, and we 
have tried to give it the full consideration that it de- 
mands. 

We are satisfied that what is known as the “Warne 
draw” is the outlet for the surface water received on 
quite an extent of country lying south of the bridge cross- 
ing that draw and where the ditch complained of com- 
mences. The rule relating to gathering surface water 
in a ditch and discharging it in a volume on the lands 
of another has been well settled in this state. While one 
may fight surface water and protect his premises against 
it by the use of reasonable means, he cannot collect it in a 
large body and flow it onto the land of a lower proprietor 
to his injury. Yodd v. York County, 72 Neb. 207, and 
cases there cited. In Chicago, R. I. & P. R. Co. v. Shaw, 
63 Neb. 380, it is said: 

“Tt would be an unfortunate rule of law which would 
allow a railroad company, or any other proprietor of land, 
to erect an embankment across a ravine in which a large 
body of water is accustomed to run during the rainy sea- 
sons or upon the melting of snow without making the 
necessary provision for its flow in the usual manner. 
* * * We regard it as now settled by the former de- 
cisions of this court that a railway company, or other 
proprietor of land, cannot throw an embankment across 
a ravine or draw, into and through which the surface 
water of a large scope of country is accustomed to flow, 
without providing adequate means for the usual flowage of 
the water naturally seeking such an outlet.” 

This case was referred to and followed in A/issouri P. R. 
Co. v. Hemingway, 68 Neb. 610, and the law is now ap- 
parently well established that, when surface water flows 
by a well-defined and natural course upon lower lands, 
that flow cannot be interfered with by either the upper or 
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lower proprietor. Wharton v. Stevens, 84 Ia. 107. In 
that case it is said: 

“But where surface water has a fixed and certain course 
as a swale, though it may be narrow or broad, its flow 
cannot be interrupted to the injury of an adjoining pro- 
prietor.” ; 

In this case the finding of the court, which we think 
well supported by the evidence, is as follows: “That the 
said draw or watercourse is deeper than the surrounding 
lands, and has well-defined banks and an open course in 
some places, and is fed by springs, and the surface and 
seepage waters from sections 8, 9, 16 and 17 aforesaid, 
and that said waters have constantly flowed in that draw 
and watercourse for many years, and that said draw and 
watercourse is the only natural course and outlet for said 
waters.” 

It is well settled that what would be illegal in the dis- 
position of surface or other waters in a private individual, 
is likewise illegal when attempted by the public authori- 
ties, unless by agreement, or in the exercise of the power 
of eminent domain and by the payment of damages, the 
public authorities have acquired the right to collect and 
discharge the water upon the land of another. In Young 
v. Commissioners of Highways, 134 Tl. 569, 25 N. E. 689, 
it is said: 

“The commissioners of highways, where they undertake 
to drain a public highway, possess the same rights, and are 
to be governed by the same rules, as adjoining landowners 
who may undertake to drain their own lands, except where 
they may be proceeding under the eminent domain laws 
of the state.” 

And Patoka Township v. Hopkins, 131-Ind. 142, 30 N. E. 
896, is to the effect that the public authorities cannot col- 
lect in artificial ditches, along the side of the road, surface 
water which naturally flows away from the road, and by 
a culvert conduct it all on one side, thereby causing it to 
_ be thrown on the land of a proprietor on that side. In 
Churchill v. Beethe, 48 Neb. 88, the complaint was that 
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the authorities raised an embankment along the highway 
in such a manner as to change the course of surface water 
accumulating on the land west of the highway so as to 
cause it to flow upon the land of the plaintiff, whereas, 
before the embankment was constructed, such water flowed 
over the land north of plaintiff’s; and second, that the de 
fendants were about to build a culvert across the highway 
in such a manner as to turn the accumulated surface 
water from the land to the west in a body upon the plain- 
tiff’s land. Relating to the second cause of complaint 
the court said: “It is needless to say that such an act by 
a private proprietor would be unlawful, and that relief 
could be had against it.” And it then proceeds to show that, 
under the circumstances of that case, it must be presumed 
that the plaintiff had received, or had an opportunity to 
receive, compensation for his damages when the highway 
was originally constructed; in other words, that the neces- 
sity. for this work and the damages to plaintiff arising 
therefrom had been taken into account by the commis- 
sioners appointed to assess his damages when the road 
was opened. The case clearly recognizes the rule that the 
public authorities have no greater rights than a private 
proprietor to collect and discharge water upon the land of 
another, except in cases where the damages to that other 
have been ascertained and paid, or where the opportunity 
has been offered him to claim his damages on the construc- 
tion of the improvement and he has neglected to do so. 

In this state all section lines are made public highways, 
and, when opened, damages are assessed in favor of ad- 
joining proprietors for any injury that may be done their 
premises from the proper construction and maintenance 
of the highway. ‘It is undoubtedly true that the plaintiff 
in this case has been awarded the damages sustained for 
the opening of the highway across his land, or which might 
accrue to his premises in consequence of any necessary 
work done in the proper construction and maintenance 
thereof, but it cannot, we think, with any degree of reason, 
be claimed that the commissioners appointed to assess 
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the damages for the opening of this highway conceived it 
to be necessary to take the water from the “Warne draw,” . 
and conduct it north along the highway and discharge it 
into the road and upon the lands of the plaintiff, as has 
been done in this case. It would be unreasonable to sup- 
pose that any commission appointed to award damages 
could believe that such disposition of the water was either 
necessary, or would be attempted, in the proper construc- 
tion of the highway, and the court has specially found 
that constructing and extending the ditch complained 
of was not done, and that the ditch is not maintained, for 
the purpose of properly and lawfully constructing and 
maintaining said public road, but was for the purpose of 
draining said waters from the lands east of said road. 
The appellants’ claim of an easement acquired to dis- 
charge water upon the plaintiff’s land cannot be sustained. 
An easement by prescription can be acquired only by an 
adverse user for ten years (Omaha & R. V. R. Co. v. Rick- 
ards, 38 Neb. 847) ; and in cases of this character the pre- 
scriptive right will not commence to run until some act or 
fact exists giving the party against whom the right is 
claimed a cause of action. Where a right by prescription 
to maintain a railroad bridge, and change the current of a 
stream and injure the land of a riparian owner below, by 
causing it to wash: away his land, is claimed, the com- 
mencement of the time required for the prescription to 
ripen is not from the erection of the bridge, but from the 
first actual damage to the land consequent on the erection 
of the bridge. Hells v. Chesapeake & O. R. Co., 49 W. Va. 
65. 

There is no evidence in the record that the plaintiff or 
those from whom he acquired title to the land were dam- 
aged, or acquired any cause of action in consequence of 
water discharged upon their land from this ditch, and no 
evidence that water from the ditch reached the land, for 
a period of ten years prior to the commencement of the 
action. On the whole case we think that the finding 
of the district court is well sustained by the evidence, and 
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that the law entitles the plaintiff to the relief afforded by 
the decree, and we therefore recommend its affirmance. 


ALBERT and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 


AFFIRMED. 


FRANK QO. BURDICK V. SONS AND DAUGHTERS OF PROTEC- 
TION. 


Finep January 3, 1906. No. 14,0638. 


1. Beneficial Associations: Orricers: SaLaries. A fraternal benefit 
society, whose governing power in relation to fees and salaries 
to be allowed the officers of the order is vested in an executive 
committee, is not bound by acts of the members of the society, 
nor can a proposition, made to the delegates of a convention of 
the organization by one who is a candidate for office, relating 
to his fees, if elected, be regarded as a contract, in the event 
of his election, in the absence of any agreement with the govern- 
ing body after such election, 


2, Estoppel. One cannot attack the validity of a delegate meeting 
of a society where he participates in the meeting and becomes a 
candidate for one of the offices to be filled. 


Error to the district court for Lancaster county: AL- 
BERT J. CORNISH, JUDGE. Reversed with directions. 


L. D. Holmes, for plaintiff in error. 
Frank J. Kelly, contra. 


Dorrix, C. 


Sometime previous to January 16, 1901, the officers of 
the supreme lodge of the Sons and Daughters of Protec- 
tion attempted to sell and transfer the membership of said 
order and all its property and records to the Bankers’ 
Union of the World. Many of the members were dissatis- 
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fied with this attempted transfer, and delegates from about 
40 of the subordinate lodges met in the city of Lincoln Jan- 
uary 16, 1901, for the purpose of resisting said sale and to 
perpetuate their organization. At this meeting it was de 
termined to reorganize the order and to elect a new set of 
supreme officers. The old officers of the supreme lodge sent 
in their resignations to this meeting and a new set of su- 
preme officers were elected by the members present. Frank 
O. Burdick was elected medical director, and, as such, be- 
came a member of the executive committee, which, under 
the constitution, is made up of the supreme president, su- 
preme vice-president, supreme secretary, supreme medical 
director and supreme counselor. Previous to his election 
he was nominated for supreme president of the order, and, 
in a speech declining that position, it is asserted that he 
proposed, if elected supreme medical director, to examine 
the first 1,000 applicants for admission or reinstatement 
free of charge. At a mecting of the executive committee 
held after his election, Dr. Lewis, who had also been a can- 
didate for the office of medical director, offered to examine 
500 of the first applicants free of charge, and this proposi- 
tion was taken to Dr. Burdick, who was urged to accept it, 
the order then being without funds or means of any kind, 
and it was thought that by appointing Dr. Lewis assistant 
medical director his influence in building up the order 
would be a help to the society. Dr. Burdick promised to 
take the matter under consideration, but afterwards re- 
fused to appoint Dr. Lewis an assistant. At this meeting 
of the executive committee some donations were made to 
the society, and several members made loans of $25, which 
were to be repaid if the society grew in strength and was 
able to make repayment. O. C. Bell, who was elected secre- 
tary, gave up a position he was then holding in another 
organization with a salary of $100 a month, and agreed to 
serve as secretary of the society for $75 a month, $50 to be 
paid in cash, and $25 of each month’s salary to run for six 
months or until the order accumulated sufficient funds to 
make payment. It was thoroughly understood, not only 
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by the delegates who attended the meeting, but by the ex- 
ecutive committee, that the order was wholly without 
means, and that considerable sacrifice would have to be 
made by the different members of the order to get it again 
on its fect and make it a going concern; and we have no 
doubt from the evidence in the record that it was the un- 
derstanding of the delegates who elected Dr. Burdick to 
his office, and of the executive committee, that he had 
assumed as his share in rebuilding the organization to ex- 
amine free of charge the first 1,000 applicants for admis- 
sion or reinstatement, but no contract to that effect was 
made with him by the executive committee who, under the 
constitution, have exclusive authority to fix and determine 
the salaries and compensation of the supreme officers. Un- 
der the constitution of the society as existing in 1901, the 
plaintiff’s term of office would not expire until the second 
Tuesday of May, 1904, but at a subsequent meeting of the 
subordinate lodges the constitution was so changed as to 
make the plaintiff’s term of office, and the term of all other 
suprenie officers of the order, expire on the second Tuesday 
of October, 1902, on which date one Dr. Michael was 
elected to succeed him. During the time he held his office, 
the plaintiff examined 1,630 applicants, the fee in each case 
being 50 cents. He has been paid the sum of $315, and no 
more; and he brought this action, alleging in his petition, 
which is in two counts, the fact of his election to the office; 
that his term was to extend to the second Tucsday of May, 
1904, and that the society, at a meeting illegally called and 
held, attempted to change the constitution so as to make 
his term of office expire on the second Tuesday of October, 
1902, at which date a successor was elected, and he was 
ousted from his office, to his damage in the sum of $2,500. 
In the second count of his petition he alleges his election 
to the office, that he examined during the time he served 
1,630 applicants, for which he was entitled to a fee of 50 
cents each, that he has been paid the sum of $315 only, leav- 
ing the sum of $500 still due and. unpaid, and he asks judg- 
ment in the sum of $2,500 and interest. A trial was had 
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to the court without a jury, and the plaintiff’s petition was 
dismissed. His motion for a new trial being overruled, 
he has brought the case here for review. 

The evidence is entirely satisfactory to our minds that, 
prior to his election, the plaintiff publicly stated to the 
delegates in attendance at the meeting that he would ex- 
amine, free of charge, the first 1,000 applicants, provided 
he was elected to the office of supreme medical director. 
Not only is this testified to in positive terms by two or 
three witnesses who heard the statement and the applause 
which followed it, but the record discloses facts and cir- 
cumstances corroborating this testimony. If his election 
by the delegates present could be regarded as an acceptance 
of the plaintiff’s proposition, still it would not amount to 
a contract, because by the constitution of the society his 
compensation must be fixed by the executive committee. A 
corporation whose governing power is vested in a board of 
directors is not bound by the acts of. its stockholders. 
Columbus Co. v. Hurford, 1 Neb. 146. There is no showing 
in the record of any facts or circumstances which can be 
claimed as forming a legal contract made between the 
plaintiff and the executive committee, to the effect that he 
should examine free of charge the first 1,000, or any num- 
ber of, applicants. The other members of the executive 
committee undoubtedly thought that the plaintiff would 
live up to his proposition and that no contract was neces- 
sary, but the court cannot accept for a contract a proposi- 
tion which has been made by one party, but which has not 
been accepted’ or acted upon by the other party. We are 
of the opinion, therefore, that the court erred in not allow- 
ing Dr. Burdick $500, the regular fee for his examination 
of 1,000 applications. 

His claim for $2,500 damages is based upon the proposi- 
tion that his regular term extended to the second Tuesday 
of May, 1904; that at a special meeting of the supreme 
lodge held in May, 1901, the constitution was so changed 
as to make his office expire in October, 1902; that this May 
meeting was irregular and illegal, in that it was called on 
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petition of two-thirds instead of three-fourths of the mem- 
bers, and his claim is that he was illegally ousted from 
office. We do not care to spend time in discussing this 
proposition. Suffice to say, that Dr. Burdick attended that 
meeting, participated therein and was a candidate for re- 
election to the office of supreme medical director. The law 
is clear that he cannot attack the validity of a meeting in 
which he participated, and to which he gave countenance 
by being a candidate for one of the offices filled by the 
meeting. We recommend that the cause be remanded to 
the district court, with directions to enter a judgment in 
favor of the plaintiff for $500 and for costs. 


ALBERT and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the cause is remanded to the district court, with 
directions to enter a judgment in favor of the plaintiff for 


$500 and for costs: 
: REVERSED. 


UNION PACIFIC RAILROAD COMPANY VY. SiLaAsS THOMPSON 
ET AL. 


Firep January 3, 1906. No. 14,078. 


1. Evidence examined, and held sufficient to submit to the jury the 
question of negligent delay in the operation of a stock train. 

2. Depositions. An action was pending in the county court, and the 
plaintiff served notice of taking depositions, but by mistake the 
notice referred to the action as pending in the district court. 
The depositions were returned by the notary to the clerk of the 
district court and filed in that court. On the trial of the case in 
the county court, the depositions were by agreement of the par- 
ties taken from the office of the clerk of the district court and 
read upon the trial. The defendant appealed the case to the 
district court and there moved to suppress the depositions be- 
cause not properly certified, and because there was no action 
pending in the district court when the same were taken and re- 
turned to that court. Held, That the district court did not err in 
overruling the motion and allowing the depositions to be read. 
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3. A stock shipping contract contained a provision to the effect that, 
unless claims for loss, damage or detention are presented within 
ten days from the date of unloading the stock at destination and 
before said stock has been mingled with other stock, such claims 
shall be deemed to be waived, and the carriers and each thereof 
shall be discharged from liability. Held, Upon the authority of 
Missouri P. R. Co. v. Vandeventer, 26 Neb. 222, that such pro- 
vision was void and ineffective under the laws of this state. 


4. Trial; Issues: Evipence. Where evidence is taken without objec- 
tion on a question not put in issue by the pleadings, the admis- 
sion of the evidence makes it an issue, and the court cannot © 
exclude it by an instruction after the parties have rested, nor 
can the party on appeal urge that it was not an issue in the case. 


Error to the district court for Custer county: Bruno 
O. HOSTETLER, JUDGE. Affirmed. 


John N. Baldwin, Edson Rich, John A. Sheean and A. 
R. Humphrey, for plaintiff in error. 


H. M. Sullivan, contra. 


DUFFIN, C. 


In their petition filed in the district court, Thompson 
and Tierney alleged that they delivered certain stock to 
the Union Pacific Railroad Company at Oconto, Custer 
county, Nebraska, for shipment to South Omaha; that the 
stock was delivered to the defendant company at 2 o’clock 
in the afternoon of March 24, 1903, and that it was care- 
less and negligent in not transporting and delivering said 
stock at South Omaha by 2 o’clock in the morning of the 
25th of March, 1903; that defendant carelessly and negli- 
gently kept the said stock in the cars and on the road until 
6 o’clock in the evening of the 25th of March; that the stock 
did not reach South Omaha until after the market had 
closed on the 25th, and plaintiffs were compelled to keep 
the stock over and to sell the same on the 26th at 15 cents 
a hundred less than they would have brought on the 25th, 
in consequence of a decline in the market. A claim is also 


made for shrinkage of the stock, and for damages to one 
33 
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cow that got down and was crippled from being trampled 
on by other stock, all of which, it is claimed, occurred in 
consequence of defendant’s negligence. -The answer was a 
general denial, an allegation that the train was run with 
all reasonable speed, and that such delays as occurred were 
in consequence of being laid out for other trains which had 
the right of way and of putting a new brass in a box which 
had become heated. It was further alleged that the ship- 
pers accompanied the stock for the purpose of caring for 
the same and were furnished with free transportation for 
that purpose. As a further defense it is alleged that at 
the time the contract of shipment was made, and in con- 
sideration of reduced freight charges and other considera- 
tions set forth in the contract, the following condition was 
expressly agreed to and incorporated therein, viz.: “Unless 
claims for loss, damage or detention are presented within 
ten days from the date of the unloading of said stock at 
destination and before said stock has been mingled with 
other stock, such claims shall be deemed to be waived, and 
the carriers and each thereof shall be discharged from lia- 
bility.” No reply was filed to this answer, but a trial was 
had upon the theory that a reply in the form of a general 
- denial had been interposed. The jury returned a verdict in 
favor of the plaintiffs for $100, upon which judgment was 
entered, and the company has taken error to this court. 

A motion was made to suppress depositions taken by the 
plaintiffs upon the ground that they were taken before the 
action was pending in the district court, and that they were 
not addressed to the clerk of the court in which the action 
was pending, and that they did not remain under seal until 
opened by the clerk of the court to which they were ad- 
dressed, and for the further reason that they were not prop- 
erly certified. The case was originally tried in the county 
court, where the depositions of Walter E. Wood and Bruce 
McCulloch were offered in evidence and read. These depo- 
sitions were taken in South Omaha on notice given by the 
plaintiffs, the notice stating that they were to be used on 
the trial of a case pending in the district court for Custer 
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county. It appears from the record that the depositions 
were returned and filed with the clerk of the district court 
for Custer county; that previous to the trial in the county 
court the attorney for the plaintiffs, on being informed of 
this fact, stated to counsel for the defendant that he would 
have to ask for a continuance unless he would consent to 
the use of the depositions in the county court, and that 
thereupon it was agreed that the depositions might be used, 
and they were used, in the county court, and upon appeal 
to the district court they were transferred with other 
papers in the case. Counsel who appeared for the defend. 
ant company in the county court, and who was also one of 
the counsel appearing in the district court, testified as fol- 
lows: “I think in a general way I agreed that the deposi- 
tions could be read in the county court.” Upon this showing 
the motion to suppress was overruled and the deposi- 
tions were used on the trial in the district court. The dis: 
trict court was clearly right in overruling the motion to 
suppress the depositions. While the case in which they 
were taken was pending in the county court and the notice 
served upon the defendant recited that they were to be filed 
and used in a case pending in the district court, no preju- 
dice to the defendant resulted from such error. Defendant 
was represented by counsel who cross-examined the wit- 
nesses at the taking of the depositions. This might not, 
perhaps, have cured the error in the notice, or have given 
the plaintiffs a right to take depositions on file in the dis- * 
trict court for use in the county court, in the absence of an 
agreement, but it clearly appears that such agreement was 
made, and the defendant company cannot now insist upon 
irregularities or objections to the depositions which might 
have been interposed in the absence of such agreement. 

It is objected that there is not sufficient evidence to sus- 
tain a finding that the defendant company was negligent 
in operating the train upon which the plaintiff’s stock was 
shipped, or in failing to use due diligence in avoiding de- 
lays in reaching South Omaha. We do not care to review 
the evidence on this question. Between Kearney and South 
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Omaha the train was sidetracked on numerous occasions, 
and delays extending from 25 minutes to 2 hours occurred 
on several oceasions. The evidence of the conductor and 
engineer in charge was taken as to the causes of these de 
Jays. Several stops were occasioned by waiting for other 
regular trains which had the right of way over the train in 
question. As to these stops the engineer and conductor 
could properly testify, for the reason that the time card 
would show the time and place where such trains would 
pass, but numerous extra trains were upon the road, and 
many delays were occasioned by the passage of these ex- 
tras. Orders from the train dispatcher would be necessary 
in such cases, and the evidence of the train dispatcher as 
to the necessity of these stops and their duration would be 
the best and most reliable evidence on the part of the com- 
pany. His evidence was not offered, and no attempt to 
show the necessity of the delay, except by the train men, 
was made on behalf of the company. On the whole, we be- 
lieve that there was sufficient evidence to submit to the 
jury the question of negligence on the part of the company 
in not operating its train with sufficient diligence. The 
evidence offered on behalf of the plaintiff tended to show 
. that, because of the great length of time the cattle were on 
the road, they were in bad condition, some of them bruised 
and having the general appearance of cattle that had been 
in the cars a long time, and that on this account their sell- 
ing price was depreciated about ten cents a hundred. This 
evidence came from Walter E. Wood, a salesman in the 
stock-yards. Objection is now made that the petition did 
not claim damages for the bruised or worn condition of 
the stock, and that that was not an issue in the case. It is 
sufficient to say in relation to this that no such objection 
to the evidence was made on the examination of the wit- 
ness or at the time his deposition was offered in evidence. 
Tt is familiar Jaw that, where evidence is taken without 
objection on a question not put in issue by the pleadings, 
the admission of the evidence makes it an issue, and the 
court cannot exclude it by an instruction, nor can the party 
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on appeal urge that it was not an issue in the case. Col- 
lins v. Collins, 46 Ia. 60; and Wilson Sewing Machine Co. 
v. Bull, 52 Ia. 554. 

The defendant company tendered the following instruc- 
tion based upon the clause of the shipping contract above 
referred to: “You are instructed that the evidence shows 
conclusively that no claim was made to the agents or offi- 
.cers of the defendant company prior to the mingling of the 
stock in question with other stock, and you will therefore 
find for the defendant.” The court refused this instruc- 
tion, and error is predicated thereon. We will again repeat 
the clause of the contract under which it is claimed this 
instruction was brought: “Unless claims for loss, damage 
or detention are presented within ten days from the time 
of the unloading of said stock at destination and before 
said stock has been mingled with other stock, such claims 
shall be deemed to be waived, and the carriers and each 
thereof shall be discharged from liability.” Section 4, arti- 
cle XI of our constitution provides that “the liability of 
railroad corporations as common carriers shall never be 
limited.” The district court undoubtedly took the view 
that this clause of the contract was an attempt to limit 
the common law liability of the carrier. It is not an open 
question in this state that common carriers cannot, by con- 
tract, limit their common law liability. If the question 
had not been foreclosed by a prior decision, we would in- 
cline to the holding that the clause above quoted does not 
encroach upon this rule. There is no attempt, in our judg- 
ment, to limit the common law liability of the carrier for 
damage sustained in consequence of its negligence. The 
carrier, by this clause, attempts to protect itself from 
fraud and imposition by being notified of any claim for 
damages, which the shipper may have, before the stock is 
mingled with other stock, in order that it may be inspected 
and evidence of its condition secured. It recognizes the lia- 
bility of the carrier, but provides for prompt notice. In 
Sprague v. Missouri P. R. Co., 34 Kan. 347, a similar con- 
tract was enforced, and held not to be an attempt to relieve 
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the carrier of any of its common law obligations or liabil- 
ity, and, referring to the case of Goggin v. Kansas P. R. 
Co., 12 Kan. 416, the court said: 

“It was there, as here, urged in support of the reasona- 
bleness and justice of the regulation, that the defendant 
was, at the time of the alleged injury, engaged in trans- 
porting great numbers of cattle and horses over its line of 
road, and which were being shipped to different points 
thereon, and that it would have been impossible for it to 
have distinguished one carload from another, unless its 
attention was called immediately thereto, and that the 
object of the notice and demand mentioned in the contract 
was to relieve it from any false or fictitious claim, and to 
give it an opportunity to have an inspection of the stock 
before they were removed or mingled with others, and the 
company could thus have an opportunity to ascertain and 
allow the actual damages suffered. These reasons are said 
to be cogent and the agreement is there held to be reason- 
able, just and valid. The decision in that case governs the 
one at bar, and the view which we have taken of the valid- 
ity of this limitation accords with the decisions of other 
courts, among which the following may be cited: Rice v. 
Kansas P. It. Co., 63 Mo. 314; Oaley v. St. Louis, K. C. 
& N. R. Co., 65 Mo. 629; Southern Express Co. v. Cald- 
well, 21 Wall. (U.S.) 264; Dawson v. St. Louis, K. C. & N. 
R. Co., 7 Mo. 514; Texas C. R. Co. v. Morris, 16 Am. & 
Eng. R. Cas. (0. 8.) 259, and cases there cited.” 

To the same effect is Wichita &€ W. R. Co. v. Koch, 47 
Kan. 575, and Kalina v. Union P. R. Co., 69 Kan. 172, 76 
Pac. 488. In the case last cited it was held: “Where the 
shipping contract contains a lawful provision requiring the 
shipper to do something as a condition precedent to re- 
covery, the burden of showing the performance of such con- 
dition rests upon the shipper, and if he fail to show per- 
formance he cannot recover.” 

Our own court has apparently taken a different view of 
this class of contracts. In Missouri P. R. Co. v. Vande- 
renter, 26 Neb. 222, the following clause of a contract was 
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under consideration: “And for the consideration before 
mentioned, said party of the second part further agrees, 
that as a condition precedent to this right to recover ‘any 
damages for any loss or injury to said stock, he will give 
notice in writing of his claim therefor to some officer of 
said party of the first part, or its nearest station agent, 
before said stock is removed from the place of destination 
above mentioned, or from the place of delivery of the same 
to said party of the second part, and before said stock is 
- mingled with other stock.” As we understand, from the 
reading of the case, the district court instructed the jury 
relating to said clause of the contract as follows: “2d. The 
jury are instructed that the contract in writing discloses 
that it is in consideration of a special rate, and if the jury 
believe from the evidence that the stock was not shipped on 
a special rate, but that plaintiff paid the fuil regular rate 
for such service, then the special reservations, exceptions 
or limitations songht to be availed of by defendant are 
without consideration, and the plaintiffs are not bound by 
the same, where they restrict or limit the liability of de- 
fendant as a common carrier.” Relating to this instrue- 
tion, the court said: “Number two, in my opinion, goes 
too far in favor of the plaintiff in error, as it seems to 
imply that, had the property been shipped on a special 
rate, below the regular rate, the plaintiff in error could 
have availed itself of the special contract to avoid its liabil- 
ity as a common carrier, which, as I understand the effect 
of the constitutional provision, it could not do.” Speak- ¢ 
ing further of this contract, the court said: “As to the 
sixth clause of the shipping contract, set forth herein, and 
specially invoked by the plaintiff in crror, if it were con- 
ceded that that clause was binding upon the defendants in 
error there is an entire want of evidence to bring the case 
within its provisions. Kansas City was the place of 
destination of the property within its meaning. The ship- 
per agreed as a condition precedent to his right to recover 
damages for any loss or injury to stock, to give notice in 
writing of his claim therefor to some officer of the party of 


472 NEBRASKA REPORTS. [Vor 75 


Union P. R. Co. v. Thompson, 


the first part or its nearest station agent before said stock 
should be removed from its place of destination above men- 
tioned, or from the place of delivery of the same to the 
party of the second part, and before such stock is mingled 
with other stock; and there is an entire lack of evidence, as 
shown by the bill of exceptions, of the removal of the stock 
from Kansas (ity, or of its having been mingled with other 
stock.” This clearly indicates that the court regarded con- 
tracts of the kind under consideration as violative of our 
constitutional provision, and also that the burden was 
upon the defendant instead of the plaintiff to show that 
the notice provided was not given. We feel bound by this 
decision, which has been the rule in this state since 1889, 
and hold, therefore, that the court properly refused the 
instruction asked. 

The court in its 14th instruction told the jury in plain 
terms that, where the shipper agrees, as in this case, to 
personally accompany and care for his live stock trans- 
ported by the railway company and is given free transpor- 
tation for that purpose, he cannot complain of any injury 
arising from his own fault in caring for the stock. The 
evidence is clear that no complaint was made to those in 
charge of the train that the cow above spoken of was down, 
nor was any request made of those in charge of the train 
to assist in helping her up. It is quite clear, therefore, 
that the jury could not have taken into consideration the 
damage to this cow in arriving at its verdict. The evi- 
dence relating to damages from shrinkage and from the 
generally bad condition of the stock fully justifies the 
amount of the verdict, and we recommend an affirmance 
of the judgment. 


ALBERT and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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ARTHUR H. AMES V. ABSALOM AMES ET AL. 
Foren January 3, 1906. No. 14,046. 


1. Petition: Paayrr. Where a petition filed in the district court states 
facts sufficient to entitle plaintiff to both legal and equitable 
relief, and prays relief, a part of which only can be had at law, 
but all of which can be had in equity, the pleader will be held 
to have intended thereby to invoke the chancery, and not the 
common law, powers of the court. 


: Evecrion. After filing a petition of that character, the 
Plaintiff may elect to proceed at law, but to do so he should mani- 
fest his election by some unequivocal act which commits him to 
the theory that he has abandoned his claim to equitable relief. 


3. A mere demand for a jury to try the issues of fact is not such an 
act as would warrant the court in assuming that the plaintiff has 
abandoned his claim to equitable relief, because, where the relief 
sought is equitable, a court in its discretion may submit the 
issues of fact to a jury. 


4. Deed: SANITY oF GRANTOR: EVIDENCE. In a suit by one of the repre- 
sentatives of a deceased person to set aside a conveyance made 
by the deceased on the ground that he was mentally incompe- 
tent to execute such conveyance, an answer filed by the deceased 
in a suit pending in his lifetime, in which he averred that at the 
time of executing the contract then in suit he was suffering from 
mental and physical prostration, and non compos mentis, is in- 
admissible in evidence on the question of the mental capacity of 
the grantor. 


56. Evidence. On the trial of the cause, a nonexpert witness was 
asked to state whether the grantor was able to converse intelli- 
gently on any particular subject for any length of time. Held, 
That, the witness having given the conversations and described 
the conduct of the grantor, it was for the court to draw infer- 
ences therefrom as to his inability to converse intelligently. 


6. The fact that the attending physician prescribed certain 
drugs for a patient which are used in the treatment of mental 
disorders is not competent evidence tending to establish the in- 
sanity of the patient. 

7. The opinion of an expert witness on the question of in- 


sanity, which assumes the point in dispute, is valueless. 


Error to the district court for Washington county: Lor 
S. EsTeLLs, Jupen. Affirmed. 
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Brome & Burnett and H. B. Carrigan, for plaintiff in 
error. 


Francis A. Brogan and Herman Aye, contra. 


ALBERT, C., 


The questions raised in this court necessitate an ex- 
amination of the petition at length. It is as follows: 
“Comes now the plaintiff, Arthur H. Ames, and for his 
cause of action against the defendants, Absalom Ames and 
George Ames, respectfully shows to the-court: First. That 
Joseph P. Ames departed this life on the 14th day of April, 
1901, in Washington county, Nebraska; that said Joseph 
P. Ames died intestate, leaving as his sole surviving heirs 
at law three sons, to wit, Arthur H. Ames, plaintiff herein, 
and Absalom Ames and George Ames, defendants herein. 
Second. That on and prior to the 8th day of March, in the 
year 1900, said Joseph P. Ames was, and for many years 
had been, the owner in fee simple of the following described 
lands and tenements, situated in said Washington county, 
Nebraska, to wit: (Here follows a description of the sev- 
eral parcels of land) all in Washington county, Nebraska. 
On said 8th day of March, 1900, said Joseph P. Ames made 
a pretended conveyance of said real estate to the defend- 
ants herein, Absalom Ames and -George Ames, said con- 
veyance being executed on the date aforesaid, but not de- 
livered to the grantees therein named, the aforesaid de- 
fendants, during the lifetime of said Joseph P. Ames. That 
after the death of said Joseph P. Ames, and on or about 
the 1st day of May, 1901, the defendants herein obtained 
possession of said conveyance and caused the same to be 
recorded in the office of the county clerk of said Wash- 
ington county, Nebraska, in book 34, p. 423, of the deed 
records of said county. Plaintiff further says that at the 
time said Joseph P. Ames signed said pretended deed he 
was wholly insane and incapable of executing or making 
any contract or conveyance of any nature or kind whatso- 
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ever; that said pretended conveyance was wholly without 
consideration, and the signature of said Joseph P. Ames 
thereto was procured by said defendants without anything 
of value being paid therefor, and with the intent and pur- 
pose on the part of said defendants to cheat and defraud 
this plaintiff out of his prospective interests in said real 
estate as the heir at’ law of said Joseph P. Ames. That 
said conveyance was not delivered to said defendants, or 
either thereof, and was not intended to become operative 
or to pass the title to said real estate at any time during 
the lifetime of said Joseph P. Ames; that said Joseph P. 
Ames was the owner of said real estate and in possession 
thereof at the time of his death; that immediately after 
the death of said Joseph P. Ames said defendants jointly 
took exclusive possession of said real estate, and ever since 
said date have, and now are, converting to their own use 
the rents and profits thereof; that said estate at the time of 
the death of said Joseph P. Ames, and at all times there- 
after, has had, and now has, a rental value of $1,500 a year ; 
that this plaintiff is the owner and entitled to possession 
of an undivided one-third of said real estate, and all there- 
of, as one of the heirs at law of said Joseph P. Ames; that 
plaintiff is the owner and entitled to recover of and from 
said defendants one-third of the value of the use of said 
real estate since the death of said Joseph P. Ames, amount- 
ing in the aggregate to the sum of $1,500; that the defend- 
ants have at all times, and do now, wrongfully keep this 
plaintiff out of the possession, use and enjoyment of said 
real estate, and the rents and profits thereof, and have 
refused, and do refuse, to account to this plaintiff for his 
share.of such rents and profits and the value of the use 
of said property. 

“Wherefore plaintiff prays that the aforesaid convey- 
ance from said Joseph P. Ames to said defendants be can- 
celed and held for naught; that plaintiff be adjudged to be 
the absolute owner of said undivided one-third of said real 
estate, and all thereof, and that plaintiff have and recover 
from defendants, in addition thereto, the sum of $1,500 on 
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account of rents and profits and the value of the use of said 
real estate now due from the defendants to the plaintiff, 
and euch other and further relief as justice and equity may 
require.” 

An extended examination of the answers is not necessary 
to an understanding of the questions upon which the case 
now turns, and it will suffice to say that the principal issue 
raised is as to the mental capacity of Joseph P. Ames to 
execute the deed. After the answers were filed, the plain- 
tiff asked leave to amend the prayer of his petition by 
adding thereto the following: “And that the plaintiff have 
and recover from the defendants the possession of an un- 
divided one-third of said real estate.” The court refused 
to permit the amendment. Afterwards, and before the 
cause was reached for trial, and again when it was reached, 
the plaintiff asked for a trial of the issues of fact to a jury, 
but the request was refused. A trial to the court without a 
jury resulted in a finding and decree for the defendants. 
The plaintiff brings the case here on error. 

It is insisted on behalf of the plaintiff that the petition 
states a cause of action in ejectment, and that the court 
erred in refusing to submit the issues of fact to a jury. It 
may be conceded that the petition states facts sufficient to 
constitute a cause of action in ejectment. But it also states 
facts sufficient to entitle the plaintiff to a cancelation of 
the deed from Joseph P. Ames to the defendants, and other 
matters of equitable cognizance. The prayer shows that 
the plaintiff sought equitable relief, and that a part of the 
relief sought was such as the court could grant only in the 
exercise of its chancery powers. On the other hand, while 
a part of the relief sought might have been had in an action 
at law, no relief is prayed that the court, in the exercise 
of its plenary powers as a court of equity, might not have 
granted. And this would be true, even had the amendment 
to the prayer for relief been allowed, because, when a court 
of equity acquires jurisdiction over a cause for any pur- 
pose, it may retain the cause for all purposes, and proceed 
to a final determination of all matters at issue in the case. 
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1 Pomeroy, Equity Jurisprudence (3d ed.), sec. 181. It 
would seem reasonable to hold that, where a party files a 
petition in the district court which states facts sufficient to 
entitle him to both legal and equitable relief, and prays re- 
lief, a part of which only can be had at law, but all of which 
may be had in equity, he intends thereby to invoke the 
chancery, and not the common law, powers of the court. 
There is no doubt that, after filing a petition of that kind, 
the plaintiff might elect to proceed at law, but he should 
manifest his election by some unequivocal act which would 
commit him to the theory that he had abandoned his claim 
to equitable relief. Here the only acts relied on as showing 
such election are the two requests for the subinission of the 
questions of fact to a jury. But it is not an uncommon 
practice for courts, in the trial of purely equitable issues, 
to submit such issues to a jury. But a jury cannot be 
demanded as a matter of right. Sharmer v. McIntosh, 48 
Neb. 509; Omaha Fire Ins. Co. v. Thompson, 50 Neb. 580; 
Alter v. Bank of Stoekham, 58 Neb. 223; Hotaling v. Te- 
cumseh Nat. Bank, 55 Neb. 5. There was nothing, there- 
fore, in the demand for a jury inconsistent with the theory 
that the plaintiff was prosecuting a suit in equity, and 
nothing on the face of the record which would have pre- 
vented him, had a jury trial been allowed which resulted 
in a judgment in his favor, from insisting that it was a 
suit for equitable relief, and not in ejectment, and that a 
second trial thereof as of course could not be had. It 
seems to us the court very properly regarded and tried 
the cause as a suit in equity. 

The plaintiff, in support of his allegations as to the 
mental incapacity of Joseph P. Ames, offered in evidence a 
verified answer which Joseph P. Ames had filed in an 
action brought against him in his lifetime. The action 
was upon a contract, and as a defense thereto Joseph P. 
Ames alleged in his answer that in 1883, at the time of 
the execution of said contract, he “was suffering from men- 
tal and physical prostration, and was non compos mentis.” 
(Complaint is now made of the exclusion of this evidence. 
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While the declarations of a person as to his present condi- 
tion are frequently admitted in evidence, where it appears 
that such statements are undesigned and spontaneous, we 
know of no authority, and are satisfied that there is none, 
for admitting evidence of a person’s declarations as to his 
past condition, or where, as it clearly appears in this case, 
the declarations were not spontancous but studied. 

The plaintiff produced a nonexpert witness, who tes- 
tified fully as to his acquaintance with Joseph P. Ames, 
the defendants’ grantor, and conversations had with him, 
‘his conduct, etc., and that from his conduct and conversa- 
tions, as detailed by the witness, he believed that his mind 
was weak. He also testified that his reason for thinking 
his mind was weak was by his talk; that, “if you talked 
to him about any little thing, he would probably say a 
word or two, and then his mind would wander off on to 
something else.” The plaintiff asked this witness these 
questions: “Was he able to converse intelligently on any 
particular subject for any length of time?” “You may 
state in what manner Mr. Ames carried on conversations 
with you while you were there.” Objections were inter- 
posed and the answers to the questions excluded. We do 
not think the exclusion of these answers, or either of them, 
constitutes reversible error. The first would have been a 
mere opinion as to the ability of the party to converse 
intelligently. The witness gave the conversations and de- 
scribed the conduct of Mr. Ames, and it was for the court 
to draw the inferences therefrom as to his ability to con- 
verse intelligently. The second was substantially an- 
swered by the witness before he left the stand. 

The deposition of a physician, who, in his professional 
capacity, had treated Joseph P. Ames, was taken. His 
evidence sbows that he had prescribed for him, and that 
his prescription was in writing. He was then asked: 
“Will you now state what that prescription was?” Ob- 
jections were interposed and the evidence excluded, and its 
exclusion is now assigned as error. We have not been 
shown, nor are we able to discover, the materiality of the 
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proffered evidence. Assuming that the prescription in 
some way indicated that the patient was under treatment 
for some disease which affected his mind, it would merely 
reflect the opinion entertained by the prescribing physi- 
cian, at the time the prescription was given, that the pa- 
tient was suffering from such disease. If, instead of such 
prescription directed to a pharmacist, the physician had 
written a letter, in which he expressed the opinion that 
the patient was insane, will it be claimed that such letter 
would be admissible in evidence on the question of the 
patient’s sanity? The prescription certainly stands on 
no better footing. Besides, the prescription was in writ- 
ing, and there was no attempt to lay the foundation for the 
introduction of secondary evidence as to its contents. 
Other reasons might be given for the exclusion of this 
evidence, but the foregoing appears sufficient. 

It is urged that the only reasonable inference from the 
evidence is that Joseph P. Ames was mentally incompe- 
tent to execute the conveyance. We do not think so. 
The evidence shows that, at the date of the conveyance, 
-he was about 65 years old and in failing health. That 
his mental faculties had been somewhat weakened may 
be conceded, but the evidence falls far short of showing 
that they were impaired to the extent that he did not 
understand in a reasonable manner the nature and effect 
of the conveyance, or that he did not execute it under- 
standingly and with full knowledge of its purpose and 
effect. 

Considerable stress is laid on the opinion of an expert _ 
witness to the effect that, on the facts assumed in the 
hypothetical question, the patient was insane. But an 
analysis of his testimony shows that one of the facts as- 
sumed by him, and upon which he based his opinion, was 
that the patient was mentally incompetent to transact 
his ordinary business. It,is obvious that this renders the 
opinion valueless, because it is an assumption of the very 
point in dispute. The opinion of the expert reduced to its 
simplest form amounts to this, that if the patient was . 


480 NEBRASKA REPORTS. [Vou. 75 


Standard Distilling & Distributing Co. v. Harris. 


insane he was insane—a deduction which the ordinary 
mind would readily make without the aid of an expert. 

We are satisfied from a careful study of the evidence 
that, even were the case here on appeal and for trial de 
novo, we Should be compelled to reach the saine conclusion 
as that reached by the trial court. We discover no rever- 
sible error in the record, and therefore recommend that 
the decree be affirmed. 


DUFFIE and JACKson, CC., concur. 


By the Court: For the reasons stated in the foregoing 


opinion, the decree of the district court is 
AFFIRMED, 


STANDARD DISTILLING & DISTRIBUTING COMPANY ET AL. V- 
Henry Harris. 


Finep January 3, 1906. No. 14,054. 


1. Instructions. An instruction which sets out a state of facts, and 
authorizes a verdict for one of the parties upon a finding of such 
facts, is erroneous, unless it includes every fact necessary to 
sustain a verdict in favor of such party, unless the omitted facts 
are conclusively established. 


2. 


Where such instruction is complete in itself, the error 
therein is not cured by the giving of other instructions which 
correctly state the law or the facts essential to a recovery by 
such party. 


3. Master and Servant: UNsaFE APPLIANCES. The mere fact that a 
chain, upon which the plaintiff and other workmen were pull- 
ing, broke while being used for the purpose for which it was 
furnished, and had broken and been repaired on former occasions 
while being thus used, is not of itself sufficient to show con- 
clusively that it was not reasonably adapted to, and safe for, the 
purpose for which it was furnished. 


: Use or APPLIANCES. Ordinarily, it is the duty of an em- 
ployer to see that the tools and appliances which he furnishes 
his employees are reasonably fit and safe for the use for which 
they are furnished, but this does not relieve the employee from 
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the exercise of his own judgment in the use thereof, and if he 
puts them to a use for which they are not designed or furnished, 
or subjects them to a strain beyond their capacity to bear, and 
is injured in consequence, the employer, in the absence of spe- 
cial circumstances, is not liable. 


Error to the district court for Douglas county: EDMUND 
M. Barrett, JUvGE. Leversed. 


I. R. Andrews, George B. Lake, H. C. Brome and John 
C. Cowin, for plaintiffs in error. 


N.C. Pratt and Wright & Stout, contra. 


ALBERT, C. 


This is a proceeding in error, brought to reverse a judg- 
ment rendered in favor of the plaintiff in the district court 
for damages resulting from personal injuries alleged to 
have been sustained by him, while in the employ of the 
defendants, by reason of a defective chain which the de- 
fendants negligently furnished or supplied to be used by 
the plaintiff and other employees in the course of their 
employment. The charge of negligence is denied by the 
answers. 

The defendant corporation owns and operates a distil- 
lery plant in Omaha; the other defendant, at the time of 
the injury complained of, was the general manager and in 
control of its business, and the plaintiff was in its ein- 
ploy. At that time the plant proper was not in operation. 
All of the employees were temporarily discharged, ex- 
cepting the plaintiff and another man, who were retained 
about the plant during the tenporary suspension. At the 
same time, certain wells were being put down for the de- 
fendant corporation for use in connection with its plant. 
This work had been let by contract to another corporation, 
and was being prosecuted under the supervision of a fore- 
man employed by the latter company. The wells were 
’ being sunk by the process commonly known as sand pump- 
ing, which is done by means of pipe and a sand bucket, 

3 : 
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According to the plaintiff’s testimony, which is flatly con- 
tradicted by that of the defendant Her, after the plant 
had been shut down, the defendant Iler, acting for the 
defendant corporation, said to the plaintiff: “I do not want 
you nor the night man to lay off. I want you to look after 
the plant generally during the shut down. They are 
putting in new pipe down at the river (referring to the 
wells) and I want you to go down and keep track of that 
and help those men out.” Some days afterwards the 
plaintiff was passing where the men were at work on the 
wells. The sand bucket had stuck in the piping, and the 
men employed on the wells were attempting to get it out 
by means of a rope and pulleys. They were unable to 
raise the bucket, and called to the plaintiff to come and 
give them a “lift.” It docs not appear that the request 
came from the foreman in charge of the work, but from 
the men themselves. He at once responded, took hold 
of ‘the rope, and begun to pull with the rest of the men. 
One of the chains, to which the tackle was attached, gave 
way, and, in consequence, plaintiff was thrown to the 
ground and thereby received serious injuries. The only 
evidence in the record supporting the charge that the chain 
was defective is that it broke at the time of the accident, 
and that it and other chains used for the same purpose 
at the work on the wells had broken and been repaired on 
several former occasions. 

One of the instructions given by the court is as follows: 
“You are further instructed that if you find from a pre- 
ponderance of the evidence in this case that Peter E. Iler, 
one of the defendants, directed the plaintiff to assist in 
handling certain water pipes and sand bucket at the plant 
of the above named defendant, and ordered said plaintiff 
to do whatever was necessary to assist them in handling 
said water pipe and sand bucket, and that it was necessary 
to so assist the said employees, and that plaintiff, in com- 
pliance with the directions of said Peter E. Her, defendant, 
proceeded to and did assist in handling said water pipe 
and sand bucket, and that, in pursuance of and in com- 
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pliance with such directions, he received the injuries com- 
plained of in the petition, then your verdict will be for 
the plaintiff.” The instruction is complete in itself. It 
sets out a state of facts, and authorizes a verdict for the 
plaintiff upon a finding of those facts. An instruction 
thus framed is clearly erroneous, unless it includes every 
fact, not conclusively established, necessary to sustain a 
verdict for the plaintiff. Globe Owl Co. v. Powell, 56 Neb. 
463; Cortelyou v. McCarthy, 37 Neb. 742, s. c. 53 Neb. 479. 
Negligence is the gist of plaintiff’s action, and one of the 
principal issues presented by the pleadings, but the in- 
struction in question wholly ignores that issue. Neither 
can it be fairly claimed that negligence on the part of the 
defendants is conclusively established by the evidence. As 
before stated, the only evidence tending to show negli- 
gence is that the chain broke, and, in consequence, the 
plaintiff was thrown to the ground and injured, and that 
the chain had been broken and repaired on several former 
occasions. Assuming that, at the time of the accident, 
the plaintiff was acting within the scope of his contract of 
service with the defendants, or under their directions, the 
evidence falls far short of showing conclusively that the 
defendants were negligent, or lacking in due care for the 
safety of their employees. The mere fact that the chain 
broke, and had broken on former occasions, does not con- 
clusively prove that it was not reasonably fit or safe for 
the purpose for which it was furnished to the workmen, 
but merely that it was too weak to stand the strain which 
they put upon it. It is obvious that, however fit and 
safe it might have been for the work, it might have been 
subjected to a strain that would break it. While it is 
the duty, ordinarily, of an employer to see that the tools 
and appliances which he furnishes his employes are rea- 
sonably safe, the employees are not relieved from the ex- 
ercise of their own judgment in the use of such tools and 
appliances; and when they put such tools and appliances 
to a use for which they are not intended, or subject them 
to a strain beyond their capacity to bear, and are injured 
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in consequence, ordinarily, no liability attaches to the em- 
ployer. A different question would arise, had the plaintiff 
responded to a command from some one having authority 
to command his services, to perform a service that had to 
be performed at once, if at all, and without opportunity 
for deliberation. See Chicago, R. I. & P. R. Co. v. McCarty, 
49 Neb. 475. But that is not this case. The plaintiff 
responded to a proper call for assistance but there was no 
emergency calling for blind and unreasoning obedience, 
even were it his duty to obey, but the service admitted of 
all the time reasonably necessary for deliberation and in- 
spection. Under such circumstances it was for the plain- 
tiff and his fellow workmen to determine whether the 
chain would stand the additional strain put upon it by 
the plaintifi’s assistance. Assuming, but not deciding, 
that the evidence would have warranted a finding of negli- 
gence, it will not be claimed that it is‘of such a character 
that negligence is the only reasonable inference therefrom. 
On the contrary, the most favorable view the plaintiff can 
claim for it is that it would have warranted a finding 
either way. That being true, the instruction, the prac- . 
tical effect of which is to direct a finding against the de- 
fendants on the question of negligence, is clearly errone- 
ous, and, as it is complete in itself and undertakes to state 
all the facts essential to a recovery by the plaintiff, the 
error is not cured by any other portion of the charge. 
Knapp v. Chicago, K. & N. R. Co., 57 Neb. 195; Ifissouri 
P. R. Co. v, Fox, 56 Neb. 746; Sweenic v. State, 59 Neb. 
269; Burlingim v. Baders, 45 Neb. 673. 

The plaintiff insists that the defendants cannot be heard 
to complain of the omission of the question of negligence 
from said instruction, because they asked the court to 
give certain instructions from which that element was also 
lacking. In support of this claim our attention is di- 
rected to two instructions tendered by the defendants. 
The first merely instructs the jury that the plaintiff cannot 
recover, unless he has established certain facts by a pre 
ponderance of the evidence. That is a very diferent mat- 
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ter from instructing the jury that he would be entitled to 
recover, in case he had established such facts by a pre- 
ponderance of the evidence, as the jury were instructed 
by that portion of the charge which we have just con- 
sidered. The other instruction tendered merely instructs 
the jury to find for the defendants in case they found 
certain facts, or failed to find certain facts. Like the 
former, it does not undertake, as was undertaken by the 
instruction given by the court, to state all the facts es- 
sential to a recovery on the part of the plaintiff; and 
neither of the instructions tendered estops the defendants 
from alleging error in the instruction given by the court 
on its own motion. 

It is insisted that the verdict is not sustained by suf- 
ficient evidence, but, as we think the case must be re- 
manded for a new trial, it would be unprofitable to go into 
that question at greater length. 

It is recommended that the judgment of the district 
court be reversed, and the cause remanded for further 
proceedings according to law. 


DUFFIE and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed 
and the cause remanded for further proceedings accord- 
ing to law. 

REVERSED, 


FRANK B. SHELDON ET AL. V. GAGE CoUNTY SOCIETY OF 
AGRICULTURE ET AL, 


Firep January 3, 1906. No. 14,089. 


1. County Board: AppraL: Preapincs. On an appeal to the district 
court by a taxpayer from an order of the county board allowing 
aid to an agricultural society under section 12, article TI, chap- 
ter 2, Compiled Statutes 1903, the appellee is not required to plead 
that the county board included the amount allowed by it in its 
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annual estimate, nor that there were funds in the treasury, or 
taxes levied, against which a warrant could be drawn. 


: AID TO AGRICULTURAL SocreTleEs. As a condition precedent 
to allowing aid to such societies, said section requires that there 
shall be paid into its treasury, in voluntary subscriptions or fees 
imposed upon its members, not less than $50 each year, and that 
the amount thus paid shall be certified by the president to the 
county clerk. The president certified that the amount thus 
paid each year prior to 1899 exceeded $50 and the exact amount 
for each subsequent year, the amount each subsequent year 
being more than $50. Held, That the certificate was a substantial 
compliance with the statute. 


Error to the district court for Gage county: ALBERT H. 
BABCOCK, JUDGE. Affirmed. 


EL. O. Kretsinger, for plaintiffs in error. 


L. W. Colby, 8. D. Killen, H. EH. Sackett and Griggs, 
Rinaker & Bibb, contra. 


ALBERT, C. 


In January, 1903, the county board of Gage county al- 
lowed a claim to the Gage County Society of Agriculture, 
acting, as is claimed, under the provisions of section 12, 
article I, chapter 2, Compiled Statutes 1903 (Ann. St. 
3019), which we shall notice presently. The plaintiffs in 
error appealed from the order to the district court. The 
appeal was dismissed and the taxpayers brought the case 
here for review. The judgment of the district court was 
reversed and the cause remanded (71 Neb. 411). A new 
trial was then had in the district court, which resulted in 
a verdict and judgment for the society. The taxpayers 
present the case a second time for review in this court. 

The section above refcrred to, so far as is material at 
present, is as follows: “Whenever twenty or more persons 
residents of any county in this state shall organize them- 
selves into a society for the improvement of agriculture 
within said county, and shall have adopted a constitution 
and by-laws agreeable to the rules and regulations fur- 
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nished by the state board of agriculture, and shall have 
appointed the usual and proper officers, and when the said 
society shall have raised and paid into the treasury, by 
voluntary subscription or by fees imposed upon its mem- 
bers, any sum of money, in each year not less than fifty 
($50) dollars, and whenever the president of said society 
shall certify to the county clerk the amount thus paid, the 
county board may, when they deem it for the best interests 
of said county, order a warrant to be drawn on the general 
fund of said county in favor of the president of said soci- 
ety for a sum not to exceed three cents on each inhabitant 
of said county upon a basis of the last vote for member of 
congress in said county, allowing five inhabitants for each 
vote, and said county board shall, in case it order said war- 
rant to be drawn, include said sum in its annual estimate, 
and it shall be the duty of the treasurer of the county to 
pay the sum out of the general fund.” 

The contention now is that the judgment of the district 
court should be reversed, because it does not appear on the 
face of the petition that the county board included the 
amount allowed the society in its annual estimate. We 
think this contention is without merit. The requirement 
that the board shall “inclide said sum in its annual esti- 
mate’ is not for the purpose of creating a special fund for 
the payment of the amount allowed, because the same 
sentence provides for payment out of the general fund. 
The section contemplates that the order for a warrant shall 
precede the allowance of the amount in the annual esti- 
mate, because such amount is to be thus included, “in case 
it (the board) order said warrant to be drawn.” It is 
clear, therefore, that a compliance with the requirement to 
include the amount allowed in the annual estimate is not a 
condition precedent to ordering a warrant to be drawn, but 
rather a resulting duty devolving upon the board, the per- 
formance or nonperformance of which would in nowise af- 
fect the validity of its order for a warrant. That being 
true, the society was not required to show affirmatively that 
the board had included the sum allowed in its annual esti- 
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mate. If it failed to perform its duty, the remedy is by 
another form of action. 

It is also contended that the petition is fatally defective, 
because of “its entire failure to allege that at the time its 
(the society’s) claim was audited by the county board, and 
the warrant ordered drawn, there were funds in the treas- 
ury, or taxes levied, upon which a warrant could be 
drawn.” While this court has held that a writ of man- 
damus will not lie to compel a county board to act upon 
claims against the county when it appears that there are 
no funds in the treasury, and sufficient taxes have not 
been levied for the payment of such claims, it has never 
held that a party prosecuting a claim against a county 
payable out of the general fund, is required to plead and 
prove that there are sufficient funds in the treasury or 
taxes levied to authorize the board to allow the claim. 
Section 34, article I, chapter 18, Compiled Statutes 1903 
(Ann. St. 4452), makes it unlawful for a conuty board 
to issue warrants in excess of 85 per cent. of the levy 
for the current year, or to incur any indebtedness against 
the county in excess of the tax levied for county expense 
during the current year. It is not to be presumed that the 
county board allowed the claim in violation of this section, 
but rather that it acted lawfully, and such presumption 
will be indulged until the contrary is shown as a matter 
of defense. , 

Another contention is that the petition, instead of show- 
ing that the president of the socicty certified the exact 
amount paid to the society by voluntary subscription, or by 
fees imposed on its members each year, to the county clerk, 
merely certified that for the years prior to 1899 the amount 
thus paid exceeded $200 a year, and that for 1899 it was 
$800, for 1900, $500, and for 1901, $300. This contention 
seems to lack substantial merit. The section, hereinbefore 
set out at length, makes the payment into the treasury of 
the society by voluntary subscriptions, or fees imposed on 
its members, of at least $50 each year one of the conditions 
precedent to the allowance of aid by the county board. It 


Vo. 75] JANUARY TERM, 1906. 489 


Tfermen vy. City of Omaha, 


also requires the president to “certify to the county clerk 
the amount thus paid.” While the certificate of the presi- 
dent does not show the exact amount paid each year prior 
to 1899, it does show that it exceeded the minimum amount 
fixed by the section and amounts, we think, to a substantial 
conipliance with the statute. 

We discover no error in the record, and recommend that 
the judgment of the district court be affirmed. 


DUFFI# and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


rep K. HERMAN ET AL., APPELLEES, V. CITY OF OMAHA 
ET AL., APPELLANTS. 


Frrep January 3, 1906. No. 14,060. 


1. Taxation: Exemptions. Public parks belonging to a city of the 
metropolitan class are not taxable property within the meaning 
of subdivision III, section 110, chapter 12a, Compiled Statutes 1903. 


2. Cities: [mPROVEMENTS: PETITION. It is not competent for a city 
of the metropolitan class to petition itself for improvements in 
a street improvement district within such city. 


APPEAL from the district court for Douglas county: 
ABRAHAM L, SUTTON, JUDGE. Affirmed in part. 


C. 0. Wright and W. H. Herdman, for appellants. 
H. W. Pennock, contra. 


JACKSON, C. 


Fred K. Herman and others obtained a decree in the 
district court for Douglas county against the city of 
Omaha and its treasurer, holding special assessments in 
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street improvement districts Nos. 598, 653 and 677 invalid, 
because of the fact that certain of the proceedings relating 
to such assessments were had at special sessions of the city 
council, without proper notice of the business to be trans- 
acted at such special sessions. The city of Omaha and 
its treasurer appeal as to paving districts Nos. 653 and 
677. The correctness of the decree as to district No. 598 
is not complained of. Other questions were involved in 
the hearing before the trial court, all of which were de 
termined favorably to the contention of the city. 

It is now conceded that, owing to the rule in National 
Life Ins. Co. v. Omaha, 73 Neb. 44, and Richardson v. City 
of Omaha, 74 Neb. 297, the decree as to district No. 653 
was wrong, and that the decree must be reversed as to that 
district. The appellees, however, seek to sustain the decree 
as to district No. 677, upon the ground that the petition of 
property owners, upon which action was taken by the city 
council, contained an insufficient number of signatures to 
give the council jurisdiction. The provision of the Omaha 
charter relative to petitions for improvements, such as are 
involved, is as follows: “The mayor and city council shall 
have power to order any of the improvements hereinbefore 
mentioned in any improvement district outside the said 
three thousand feet limit, and also repaving in any im- 
provement district within said limit, and cause the same to 
be made upon any street or alley, but only upon petition of 
the record owners of a majority of the foot frontage of tax- 
able property in said district.” Comp. St. 1903, ch. 12a, 
sec. 110, subd. IIT (Ann. St. 7562). District No. 677 con- 
tains a total frontage on Cuming street, within the district, 
of 6,331.6 feet. This includes 885 feet of frontage in Bemis 
Park, the title to which is in the city. The total of front- 
age represented in the petition is 2,746.71 feet, so that, if 
the frontage along Bemis Park is properly excluded in 
determining the sufficiency of the petition, the petition was 
sufficient. On the other hand, if it should have been in- 
cluded, the petition is insufficient, and the decree should 
still be for the appellees. 
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A determination of this question involves an inquiry as 
to whether Bemis Park is taxable property within the 
meaning of the statute. The tax involved being a special 
assessment, the provisions of section 2, article IX of the 
constitution, which applies to taxes for general purposes 
only, do not determine the question. It is rather one to 
be determined by provisions of the city charter and general 
principles of law. Cities, counties and other political sub- 
divisions are mere instrumentalities of the state through 
which it exercises its governmental functions, and it would 
be perfectly competent for a sovereign state to impose the 
burden of taxation not only upon the public property of 
such municipalities, but upon the property of the state as 
well, if it were deemed expedient to do so. Concerning 
this right, the court of errors in T'rustees of Public Schools 
v. City of Trenton, 30 N. J. Hq. 667, 681, said: 

“The immunity of the property of the state, and of its 
political subdivision, from taxation does not result from 
a want of power in the legislature to subject such property 
to taxation. The state may, if it sees fit, subject its prop- 
erty, and the property, owned by its municipal divisions, to 
taxation, in common with other property within its terri- 
tory. But inasmuch as taxation of public property would 
necessarily involve other taxation for the payment of the 
taxes so laid, and thus the public would be taxing itself 
in order to raise money to pay over to itself, the inference 
of law is that the general language of statutes prescribing 
the property which shall be taxable is not applicable to the 
property of the state or its municipalities. Such property 
is, therefore, by implication, excluded from the operation 
of laws imposing taxation, unless there is a clear expres- 
sion of intent to include it.” 

This doctrine, of course, applies to general taxation, but 
has been applied to special assessments as well. 

Numerous authorities are cited by appellees in support 
of their contention that public property belonging to the 
city of Omaha is taxable within the meaning of the charter 
provisions for the purpose of special assessments imposed 
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by the city itself, and these authorities are worthy of more 
than passing notice. County of McLean v. City of Bloom- 
ington, 106 Ill. 209, a leading case on the subject, cited and 
followed by courts of other jurisdictions, involved the levy- 
ing of a special assessment by the city of Bloomington on 
property belonging to the county of McLean within the 
city, for a public improvement, and it was held that, 
“while the state may not authorize corporate authorities 
to levy special assessments upon the property of the 
United States, as it would be an invasion of the rights of 
a distinct sovereignty, no such reason exists as between the 
several agencies of the state government, which are subject 
to its control and direction. It may authorize a burthen 
to be imposed on one of its agencies to the extent it is bene- 
fited by another agency, for the benefit of the entire pub- 
lic.” 

In New Orleans v. Warner, 175 U. S. 120, 20 Sup. Ct. 
Rep. 44, ‘there was involved the right of the legis- 
ture to impose a special assessment upon the city of New 
Orleans, to pay its proportion of the expense for the drain- 
age of property within a drainage district, of which the city 
was a part, and within the rule already noticed it was 
held competent for the state to impose this burden. In 
Edwards & Walsh Construction Co. v. Jasper County, 117 
Ta. 365, it was held to be competent for the city of Newton 
to impose a special assessment upon the property of the 
county used for county purposes, to pay a proportionate 
share of the cost of paving the streets of the city, including 
those on the four sides of the courthouse square. The con- 
clusion reached from an examination of these authorities, 
as well as others cited, is that it is competent for one politi- 
cal subdivision of a state to impose upon another subdivi- 
sion the burden of special assessments for public improve- 
ments, where the property of the subdivision so burdened 
is especially benefited thereby, and this upon the theory 
that the general public is benefited by such improvements. 
No case, however, has come under our observation where 
it is held that the city, or other municipality, should be 
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required to assess its own property to pay the cost of public 
improvements within its corporate limits. 

The legislature, under the provision of section 6, article 
IX of the constitution, is given authority to vest cities and 
villages with power to make local improvements by special 
assessnents, or by special taxation, of property benefited. 
Within the authority so granted, section 161, chapter 12a, 
Compiled Statutes 1903 (Ann. St. 7629), provides: “All 
special taxes to cover the cost of any public improvements 
herein authorized shall be levied and assessed on all lots, 
parts of lots, lands and real estate bounding, abutting or 
adjacent to such improvement, or within the district cre- 
ated for the purpose of making such improvement, to the 
extent of the benefits to such lots, parts of lots, lands and 
real estate by reason of such improvements.” This provi- 
sion of the charter, unaided by other charter provisions, 
gives color to the claim of appellees that within the terms, 
“all lots, parts of lots, lands and real estate bounding, abut- 
ting or adjacent to such improvement” is included the pub- 
lic property belonging to the city; but the charter must be 
construed as a whole, and whether these ternis are to be 
construed as including public property belonging to the 
city must be determined in the light of other charter pro- 
visions. It is provided by section 125 (Ann. St. 7593) 
that, “whenever the mayor and council deem it expedient, 
they shall have power for the purpose of paying the cost of 
paving, repaving, macadamizing the intersection of streets 
and spaces apposite alleys in the city, to issue bonds of the 
city,” and by section 152 (Ann. St. 7620) it is provided: 
“Tf there shall be any real estate not subject to assessment 
of special taxes for paving purposes, the mayor and coun- 
cil shall have power to pave in front of the same, and to 
pay the cost thereof that would otherwise be chargeable on 
such real estate, in the same manner as herein provided for 
the paving of intersection of streets and paying therefor.” 
Section 101b (Ann. St. 7552) provides for a board of park 
commissioners who shall have charge of all the parks and 
public grounds belonging to the city, and also provides the 
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method of erciting a fund for the purchase of park grounds 
and contains this provision: “When improvements are 
made upon or in streets, or sidewalks adjacent to, and abut- 
ting upon, parks, parkways or boulevards and similar 
grounds in the charge and control of said board of park 
commissioners, the cost or expense of which would other- 
wise be chargeable to the city, the same shall be paid from 
the park fund tax herein provided; and said commission- 
ers are hereby directed to pay the cost of such improve- 
ments.” 

There are two methods provided for the creation of the 
fund out of which the payment is to be made: First, by 
special assessment of such real estate as may be specifically 
benefited; and second, by issuing bonds of the city. It 
seems plain from these charter provisions that the legisla- 
ture has provided a specific method of creating a fund to 
pay the cost of improving the street along the public parks 
belonging to the city, and that the method so provided is 
exclusive of all others. It has interposed a barrier to the 
right of the city to tax its own property for the purpose of 
creating a fund with which to pay the cost of public im- 
provements undertaken by the city. This rule is in entire 
harmony with all the authorities to which our attention 
has been called. In the case of Hdwards & Walsh Con- 
struction Co. v. Jasper County, supra, it was expressly 
pointed out that the county was not raising the money 
assessed against its property to pay over to itself. The 
same consideration which causes the state to refrain from 
assessing its own property is as potent when applied to any 
of its political subdivisions; besides there is considerable 
force in the contention of appellants that public policy 
should deny the city the right to petition itself to carry 
on the work of public improvement; that the right to 
petition should be confined to the individual taxpayer who 
bears the greater part of the burden imposed by the special 
assessment. In Armstrong v. Ogden City, 12 Utah, 476, it 
is said: 

“So far as proceeding with the improvement or assisting © 
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in acquiring jurisdiction are concerned, we have been un- 
able to find any case where public property situated within 
the confines of a local improvement district has been per- 
mitted to affect the result, either one way or the other, 
and we think that the establishment of such a rule would 
not only be wrong in principle and wrong in theory, but 
it would also be contrary to the spirit and intention of the 
statutes providing for special improvement assessments.” 

We hold that Bemis Park is not taxable property within 
the meaning of the statute quoted, and it was properly ex- 
cluded by the city authorities in determining the suffi- 
ciency of the petition, and that the petition was sufficient 
to justify the action of the council. 

We recommend that the decree of the district court be 
reversed as to districts No. 653 and No. 677, and that as to 
those districts the petition be dismissed, and that the de- 
cree be affirmed as to district No. 598. 


DUFFIE and ALBERT, C'C., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is affirmed as to 
street improvement district No. 598, and is reversed and 
the case dismissed as to street improvement districts No. 
653 and No. 677. 

JUDGMENT ACCORDINGLY. 


Husert BASCOMBE, APPELLEE, VY. ALICE BASCOMBE, APPBL- 
LANT. 


Fitep January 8, 1906. No. 14,070. © 


Divorce: Evmence. The evidence examined and held to sustain the 
decree of the district court granting a divorce on the ground of 
desertion. 


APPEAL from the district court for Douglas county: 
ABRAHAM LL, SUTTON, JupGe. Affirmed, 
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Cooper & Dunn, for appellant. 
HE. F. Morearty and Edward A. Smith, contra. 


JACKSON, C, 


The defendant has appealed from a decree of divorce 
rendered in the district court in favor of the plaintiff, and 
insists that the decree is not sustained by the evidence. 
The petition alleges desertion as a cause of action, and 
the decree is based upon that allegation. The parties were 
married in 1879, and it appears that each had children by 
a former marriage. The plaintiff is advanced in age, and 
for a number of years prior to the separation was inca- 
pacitated by blindness and disease from performing man- 
ual labor, and had no means of supporting his family other 
than a pension of $12 a month. Their married life was an 
unhappy one; the children of the wife seem to have been a 
source of irritation. There is a sharp conflict in the evi- 
dence, but the testimony of the plaintiff is direct and has 
sufficient support in other evidence to sustain the decree. 
The circumstances testified to by the defendant, including 
her statement that she does not desire to live with the 
plaintiff, because of the fact that they have had so much 
trouble, tends to strengthen the allegation of desertion. 

There scems to be no reason to disturb the finding of 
the trial court, and we recommend that the decree be 
affirmed. 


DUFFIE and ALBERT, CC., concur. 
By the Court: For the reasons stated in the foregoing 


opinion, the decree of the district court is 
AFFIRMED. 
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STATE OF NEBRASKA, APPELLEB, V. SEVERAL PARCELS OF 
LAND; W. K. PoTTer, RECEIVER, APPELLANT. 


Froep January 3, 1906. No. 14,873. 


Judicial Sale: APPRAISEMENT: LIENS: BSTopPeL. The deduction of an 
apparent prior lien in the appraisement of real estate for the 
purpose of a judicial sale is not conclusive as to the validity 
of such lien or the priority thereof, but where such appraise- 
ment, as returned by the sheriff, shows a lien apparently prior 
to the Hen under which the premises are to be sold and that 
such lien was, in fact, treated as prior and valid by the ap- 
praisers in determining the interest of the defendant in the 
_premises, and where the status of such apparent lien has not 
been judicially determined, one who purchases at the sale, 
without questioning the validity or priority of such apparent 
lien, is thereafter estopped from so doing. 


APPEAL from the district court for Douglas county: 
ALEXANDER C. TROUP, JUDGE. Affirmed. 


H. W. Pennock, for appellant. 
John P. Breen and W. H, Herdman, contra. 


JACKSON, C. 


The state, as plaintiff, proceeding under the provisions 
of the law commonly known as the “Scavenger Act,” insti- 
tuted an action to enforce the collection of delinquent 
taxes and special assessments alleged to have been levied 
and assessed against property situated in the city of 
Omaha. William KI. Potter, as receiver of the Omaha Loan 
& Trust Company, answered the petition, setting out title 
in the Omaha Loan & Trust Company, and alleging certain 
facts showing irregularitics in the special assessments in- 
volved, by reason of which it is claimed that such special 
assessments are void. The state replied, alleging that the 
title of the Omaha Loan & Trust Company was acquired 
and held through a chain of conveyances beginning with a 


sheriff’s deed, issued pursuant to a judicial sale had in a 
385 
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foreclosure proceeding, wherein, for the purpose of the 
sale, the sheriff conducting the same, in the appraisal of 
the real estate, secured from the county and city treasurer 
certificates of taxes and special assessments upon the real 
estate, showing the taxes and special assessments involved 
in this controversy to be a prior incumbrance, and that 
the amount so certified was deducted by the appraisers 
from the gross value of the real estate as found by them, 
and that the purchaser, by reason thereof, acquired title 
subject to such taxes and special assessments, and that 
such purchaser and his grantees, including the defendant, 
are estopped from now denying the validity of such taxes 
and assessments. The trial court found the issues in favor 
of the state and entered a decree establishing the validity 
of the taxes and assessments. The defendant appeals, and, 
while tacitly conceding the correctness of the rule that a 
purchaser at a judicial sale, under an appraisal where liens 
were actually deducted from the gross value, may not af- 
terwards question the liens so deducted, claims that the 
taxes in controversy were not deducted in the appraisal. 
The decree entered in the foreclosure proceeding, 
through which the defendant’s title was acquired, estab- 
lished the validity of a prior mortgage of $1,200, not fore- 
closed in that action, and directed that the real estate 
should be sold subject to that mortgage. The appraisal of 
the real estate, as originally returned by the sheriff, omit- 
ting the formal parts, fixed the value of the premises at 
$1,100 and found the prior incumbrances to be: “Taxes as 
per city and county treasurers’ certificates—city, $152.68 ; 
county, $15.51; total, $168.19.” The total amount was 
deducted from the sum of $1,100, and the interest of the 
defendants in the premises was found to be $931.81. Upon 
the return of the appraisal, counsel for the plaintiff in that 
proceeding moved that the appraisal be corrected by de- 
ducting the amount of the prior mortgage, as established 
by the decree under which the sale was to be made. Upon 
this motion the court made the following order: “This 
cause came on to be heard upon the motion of the plaintiff 
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for an order instructing the sheriff to correct and amend 
the appraisal heretofore made in this cause and to amend 
a copy thereof filed therein, and was submitted to the court, 
on consideration whereof, the court sustains said motion. 
It is therefore ordered that the sheriff be, and he is, hereby 
instructed to amend the appraisal and copy thereof of said 
real estate, by deducting from the gross appraised value 
the amount of the prior mortgage, as provided in the decree 
in which the sale is to be made.” And thereupon the 
sheriff amended both the original appraisement and the 
copy, by adding under the head of prior incumbrances, 
mortgage as per decree, $1,200, and changing the total of 
the prior incumbrance from $168.19 to $1,368.19, and 
changing also the finding of the value of the interest of 
the defendants in the premises, which in the original re- 
turn read, “the interest of defendants we value at $931.81,” 
so that the corrected return reads, “the interest of the de- 
fendants we value at nothing,” at the same time making a 
memorandum, both on the appraisement and the copy, as 
follows: “Correction made by order of court.” The prem- 
ises were sold to a grantor of the appellant and the sale 
confirmed. 

As we understand the claim of the appellant it is that, 
the court having ordered the appraisement to be corrected 
by deducting $1,200; the amount of the prior mortgage, 
from the appraised value, which was fixed at $1,100, first, 
after such deduction was made nothing remained from 
which the taxes could be deducted; and second, that the 
order correcting the appraisal amounted to a direction 
that nothing but the $1,200 prior mortgage should be de 
ducted, and that therefore, in the corrected appraisement, 
the taxes were not deducted, and no estoppel arises. We 
cannot agree with this contention. The statute requiring 
the appraisement of real estate about to be sold upon exe- 
cution provides: “That for the purpose of the appraise- 
ment mentioned, * * * the officer and the freeholders 
therein named shall deduct from the real value of the lands 
and tenements levied on the amount of all liens and incum- 
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brances for taxes or otherwise, prior to the lien of the judg- 
ment under which execution is levied.” Code, sec. 4910. 
To enable the appraisers to do so it is provided: “It shall 
be the duty of the county clerk, the clerk of the district 
court, and the county treasurer of the county and the treas- 
urer of the village, town or city, wherein such levy is made, 
for the purpose of ascertaining the amount of the liens 
- and incumbrances upon the lands and tenements so levied 
upon, on application of the sheriff in writing, holding such 
exccution, to certify to said sheriff, under their respective 
hands and official scals, the amount and character of all 
liens existing against the lands and tenements levied on, 
which are prior to the lien of such levy, as the said liens 
appear of record in their respective offices.” Code, sec. 
491c. It is evident that the course contemplated by the 
statute to be followed by the appraiscrs is to add together 
all the prior liens as shown by the certificates, and deduct 
the sum of such liens from the total value of the premises 
by them appraised, for the purpose of ascertaining the in- 
terest of the defendants. The appraisement returned by 
the sheriff, as amended by him under the direction of the 
court, conforms to the provisions of the statute, and leaves 
no doubt about the deduction of the lien in dispute as a 
prior incumbrance. Oue purpose of the appraisement is to 
advise the purchaser at the judicial sale of the amount of 
the prior incumbrance, so that he may not unwittingly bid 
for it more than it is worth. Omaha Loan & Trust Co. v. 
City of Omaha, T1 Neb. 781. The procedure contemplated 
by the statute accomplished that purpose. We do not think 
that the order of the court is susceptible to the narrow con- 
struction placed upon it by counsel for appellant. The 
appraisement, as originally returned by the sheriff, omit- 
ted the item of prior incumbrance fixed by the decree of 
foreclosure, but contained those items not involved by the 
decree or in the foreclosure proceedings, until that stage 
of the proceeding was reached which required the appraise- 
ment to be made. The sheriff doubtless proceeded upon 
the erroneous theory that it was unnecessary to consider 
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the item of prior incumbrance fixed by the decree, and the 
attention of the court having been called to that fact, it 
was adjudged that the sheriff correct the error and deduct 
the omitted item. The language of the order correcting 
the error in the appraisement is not susceptible of a con- 
struction prohibiting the deduction of the items already 
appearing in the return. 

The rights of purchasers at judicial sales with reference 
to apparent prior liens have been repeatedly litigated in 
this jurisdiction. The cases are compiled in the concur- 
ring opinion of HoLcoms, C. J., in Hart v. Beardsley, 67 
Neb. 145, and Omaha Loan & Trust Co. v. City of Omaha, 
supra, and in the determination of this case have again 
been considered in consultation, and the fellowing rule de- 
duced as being in perfect harmony with our former hold- 
ing. The deduction of an apparent prior lien in the ap- 
praisement of real estate for the purpose of a judicial sale 
is not conclusive as to the validity of such lien or the pri- 
ority thereof, but where such appraisement, as returned 

“by the sheriff, shows a lien apparently prior to the lien 
under which the premises are to be sold, and that such lien 
was in fact treated as prior and valid by the appraisers in 
determining the interest of the defendant in the premises, 
and where the status of such apparent lien has not been 
judicially determined, one who purchases at the sale, with- 
out questioning the validity or priority of such apparent 
lien, is thereafter estopped from so doing. 

The record does not disclose that the validity of the lien 
in suit was ever questioned prior to the institution of this 
action, and we conclude that within the rule announced the 
appellant is now estopped from questioning its validity, 
and we recommend that the decree of the court be affirmed. 


DuFFIE and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is’ 
; AFFIRMED. 
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Georch O. W. FARNHAM, APPELLED, VY. CITY OF LINCOLN 
ET AL., APPELLANTS, 


Fitep January 18, 1906. No. 11,049. 


1. Cities: Compromise or Suits. The power conferred by statute upon 
cities .of the first class to sue and be sued carries with it the 
power to compromise and settle such suits; and the city council 
may, when it acts in good faith, accept a less sum in settlement of 
a litigated case than is claimed to be due the city therein. 

The provisions of section 4, article IX of the con- 

stitution, do not apply to special assessments to pay for local im- 

provements levied upon the property benefited thereby; and mu- 

nicipal authorities have power to settle and compromise suits in- 


volving the validity of such special assessments, notwithstanding 
that section. 


2. 


APPEAL from the district court for Lancaster county: 
LINCOLN Frost, JupGe. Reversed and dismissed. 


J. R. Webster, John P. Maule, HE. O. Strode and Clark & 
Allen, for appellants. . 


Burr & Burr, contra. 


BARNES, J. 


This action was commenced in the district court for Lan- 
caster county by George O. W. Farnham, as a taxpayer of 
the city of Lincoln, to enjoin the mayor and city council 
from settling a pending suit between the Lincoln Street 
Railway Company and the city, which involved the valid- 
ity of certain paving assessments levied against the prop- 

‘erty of the street railway company. The district court 

found for the plaintiff and awarded him a permanent in- 
junction, and the defendants brought the case here by 
appeal. 

An examination of the petition discloses that it contains 
no averment of facts constituting fraud, collusion, or un- 
fair dealing on the part of any of the defendants, but 
after stating the situation of the parties, the levy of the 


Vou. 75] JANUARY TERM, 1906. 503 


Farnham v City of Lincoln. 


paving assessments, the pendency of the action to establish 
the lien alleged to have been obtained thereby and to fore- 
close the same, the decree of the district court therein, 
amounting to upwards of $111,000, and the appeal by the 
defendants to this court, it concludes with an averment 
substantially as follows: “The defendants are about to 
settle and compromise the said paving taxes and the decree 
thereon for the sum of $65,000; and the said council has 
passed a resolution authorizing such settlement, and the 
defendant, the mayor of the city, is about to, and will, offi- 
cially sign and approve of the resolution, unless prevented 
from so doing by the order of the court; and the said de 
fendants will dismiss the action out of the supreme court, 
and will commute and release and discharge the said pav- 
ing taxes and tax lien, and have stipulated to settle and 
dismiss the action and decree, and give away, donate and 
discount to the said street railway company the sum of 
$54,767, without payment thereof, notwithstanding the 
premises and the fundamental law of the state, which for- 
bids any sum of money for taxes due to any municipal cor- 
poration being commuted in any form whatever; and the 
said city council and said defendants have usurped the 
functions of the courts of this state in the premises, and 
the said scheme, if carried out, would be, and is, a fraud, 
wrong and irreparable injury to the plaintiff and all tax- 
payers of the city of Lincoln.” So it may be said that the 
plaintiff relied, for the relief prayed for in his petition, 
solely on the alleged lack of power on the part of the mayor 
and city council to compromise the suit, and accept a less 
suin than was claimed by the city, and found due by the 
district court, on account of the paving assessments in 
question. 

Section 9, article I, chapter 18, Compiled Statutes 1903 
(Ann. St. 7708) provides, among other things, that the city 
may sue and be sued, and the counsel shall have power to 
make contracts, and to do the acts relative to the property 
and concerns of the city, necessary and incident to the 
exercise of its corporate powers. This would seem to au- 
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thorize the defendants to make the settlement complained 
of. But we are not without authority on this question. In 
Fuller v. Martin, 27 Neb. 441, which was an action to com- 
pel the mayor of the city of Friend to carry out a contract 
of settlement made by the city council with a waterworks 
company, by signing a warrant to pay the consideration 
named in such settlement, it was said: 

“The power to compromise and settle claims of the 
nature and character of that involved in the case at bar, 
held to exist in the mayor and city council of cities in their 
legislative capacity growing out of their general corporate 
powers, and the necessities of such cases.” 

In the body of the opinion we find the following: 

“While I am not aware that express authority is given 
to cities, or to the mayor and council, as legislators, to set- 
tle claims of this nature by compromise, yet the power of 
settlement and adjustment must be held to exist, and to 
grow out of their general corporate powers and the ab- 
solute necessities of the case.” 

The power to compromise grows out of, and is incident 
to, the power to sue and be sued. The power to sue and 
be sued is conferred on the city in express terms by its 
charter. This power would indeed be a snare, or its utility 
much impaired, if, having entered upon litigation, the city 
could not make an accord as to controverted matters, but 
must pursue the controversy to its ultimate result in the 
court. 

In the case at bar, there was a controversy as to the 
validity of the assessments, and we may take judicial no- 
tice of the fact that the matter is still in litigation in an 
action now pending in this court. The case being pend- 
ing and undetermined, the agreement to dismiss the ap- 
peal and terminate the litigation was a sufficient considera- 
tion for the settlement in question. 2 Freeman, Judg- 
ments (4th ed.), sec. 463, says: “If the debtor has the right 
to appeal, so that the judgment is not a finality, and its 
correctness is not conceded, an agreement between him and 
his creditor that the latter will accept a sum less than the 
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amount of the judgment if the former will not prosecute an 
appeal is valid and enforceable.” It would seem clear 
from the foregoing that the power to sue and be sued car- 
ries with it the power on the part of the mayor and city 
council to compromise a suit, if such compromise is made 
in good faith ; and, unless restrained by some statute or ex- 
press constitutional provision, the city of Lincoln pos- 
sessed the power to make the compromise in question. 

The plaintiff contends, however, that by force of section 
4, article [X of the constitution, such power is denied the 
city in cases like the one at bar. That section reads as fol- 
lows: “The legislature shall have no power to release or dis- 
charge any county, city, township, town, or district what- 
ever, or the inhabitants thereof, or any corporation, or the 
property therein, from their or its proportionate share of 
taxes to be levied for state purposes, or due any municipal 
corporation, nor shall commutation for such taxes be au- 
thorized in any form whatever.” The city insists that the 
provisions of this section do not apply to cases like the one 
at bar, and cites Collins v. Welch, 58 Ia. 720. There, the su- 
pervisors, acting in good faith, compromised and adjusted 
a claim of the county for taxes which had already become 
enforceable by execution. The court said: 

“There is no pretense that the claim for taxes was not 
properly put in judgment, and no question is raised in re- 
gard to the validity of the judgment. It has now become a 
claim to be enforced by execution, and in our opinion 
stands on the footing of any other judgment. The ques- 
tion, then, arises as to whether the board of supervisors 
has power to compromise a judgment. In our opinion it 
has. It is provided by section 303 of the code, subdivi- 
sion 11, that county supervisors are ‘to represent their re- 
spective counties, and to have the care and management 
of the property, and business of the county, in all cases 
where no other provision shall be made.’ ” 

Counsel for the plaintiff vigorously assail the opinion 
quoted from, and contend that the rendition of the decree 
of foreclosure did not change the nature of the claim in 
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controversy. The city, while not conceding this point (a 
point which we do not decide), contends that the constitu- 
tional provision above quoted does not apply to special as- 
sessments. To determine this question section 4 should be 
read and construed with sections 3 and 6 of article IX of 
the constitution, in which it is found. Section 3 reads as 
follows: “The right of redemption from all sales of real 
estate, for the non-payment of taxes or special assessments 
of any character whatever, shall exist in favor of owners 
and persons interested in such real estate, for a period 
of not less than two years from such sales thereof.” It 
will be observed that the section just quoted provides for 
the right of redemption from sales for the non-payment of 
taxes or local assessments of any character whatever. It 
seems reasonable that, if,it was intended to include such as- 
sessments in section 4, the same language would have been 
used. The omission of the term assessments in that sec- 
tion is significant. Again, section 6 provides: “The legis- 
lature may vest the corporate authorities of cities, towns 
and villages, with power to make local improvements by 
special assessment, or by special taxation of property, 
benefited. For all other corporate purposes, all municipal 
corporations may be vested with authority to assess and 
collect taxes, but such taxes shall be uniform in respect to 
persons and property within the jurisdiction of the body 
imposing the same.” This section seems to make a clear 
distinction between special assessments and taxes levied 
and collected for general revenue purposes. 

Again, the authorities lay down a clear line of distinc- 
tion between taxes; in the ordinary sense of the word, and 
special assessments. Judge Cooley, in his work on Taxa- 
tion (1st ed.), ch. 20, p. 416, says: 

“Special assessments are a peculiar species of taxa- 
tion, standing apart from the general burdens imposed 
for state and municipal purposes, and governed by prin- 
ciples that do not apply generally. The general levy of 
taxes is understood to exact contributions in return for 
the general benefits of government, and it promises nothing 
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to the persons taxed, beyond what may be anticipated from 
an administration of the laws for individual protection 
and the general-public good. Special assessments, on the 
other hand, are made upon the assumption that a portion 
of the community is to be specially and peculiarly bene- 
fited, in the enhancement of the value of property pe 
culiarly situated as regards a contemplated expenditure 
of public funds; and, in addition to the general levy, they 
demand that special contributions, in consideration of the 
special benefit, shall be made by the persons receiving it.” 

The courts of other states, having constitutional pro- 
visions similar to our own, have recognized this distinc- 
tion. In Hill v. Higdon, 5 Ohio St. 248, the court said: 

“Tt is our duty to give such a construction to the consti- 
tution as will make it consistent with itself, and will har- 
monize and give effect to all its provisions. To do this, 
we have only to suppose, that the convention used language 
with reference to its popular and received signification ; 
and applied it as it had been practically applied for a long 
series of years. That where taxation is spoken of in the 
second section of the twelfth article reference is made to 
the general burdens imposed for the purpose of supporting 
the government, and the revenue raised expended for the 
equal benefit of the public at large; while the power of as- 
sessment, referred to in the sixth section of the thirteenth 
“ article, although resting upon the taxing power, was in- 
tended to describe a distinct and well known mode of lay- 
ing a local burden upon particular property, with reference 
to the peculiar and special benefit derived to such prop- 
. erty from the expenditure of the money.” 

Distinguishing the words “taxes” and “assessments,” 
the South Dakota supreme court in Winona & St. P. R. Co. 
v. City of Watertown, 18. Dak. 46, 44 N. W. 1,072, said: 
“Notwithstanding the fact that both are derived from the 
same power, yet the terms ‘tax’ and ‘taxation’ and the 
terms ‘special assessments’ have a well understood meaning 
by courts and the public generally. Taxes and taxation 
are understood to mean the taxes imposed by the govern- 
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& * * 


ment to provide funds for general expenses of 
the particular community or district for which the taxes 
are levied. Special assessments are understood to refer 
to money raised or levied for some local municipal -pur- 
pose to which the funds so collected are to be specifically 
applied. * * * Assessments are presumed to be made 
on account of special benefits to the property assessed.” 

Lastly, this court, in City of Beatrice v. Brethren 
Church, 41 Neb. 358, has followed the weight of authority 
on this question. It was there said: 

“The consensus of these authorities is that an assessment 
to reimburse a municipal corporation for such benefit as 
it has conferred upon an adjacent lot by reason of pave- 
ments or sidewalks laid alongside it is not an exercise of 
power to tax in the generally accepted meaning of that 
term.” 

It is apparent on the face of the constitution that the 
framers of that instrument did not use the word taxes and 
the term special assessments as equivalents of each other, 
or that either included the other. Section 1, article IX, 
provides that taxes shall be levied by valuation and pro- 
portionate value, except special taxes on the kinds of busi- 
ness therein enumerated. Section 6 of the same article 
provides that the ordinary revenues of municipalities shall 
be uniform in respect to persons and property, and con- 
tains a special provision that the legislature may authorize 
corporate authorities of towns and villages to make local 
improvements by special assessments. Construing these 
provisions in the case last above cited, we said: 

“The exemptions provided by section 2, article IX of the 
constitution, are solely with reference to taxes.assessed by 
valuation for general purposes, and have no applicability 
to special assessments, or special taxation of property bene- - 
fited by local improvements under authority of section 6 
of the same article”. 

This distinction was again recognized in Scott v. Society 
of Russian Israclites, 59 Neb. 571. So we are of opinion 
that the section of the constitution first above quoted does 
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not apply to the special assessments in question in this 
case, and that the city council had the power to make the 
settlement complained of. 

Therefore the judgment of the district court is reversed 


and the action is dismissed. 
JUDGMENT ACCORDINGLY, 


LETTON, J., not sitting. 


JAMES J. REED v. STATE OF NEBRASKA, 
Friep JANuARY 18, 1906. No. 14,206. 


1. Criminal Law: INFoRMATION: NAMES OF WITNESSES. The main pur- 
pose of the requirement that the names of the witnesses be in- 
dorsed on the information in a criminal action is to convey to the 
accused the information or knowledge of the identity of the wit- 
nesses to be produced on behalf of the state; and, although a 
witness is designated on the information by the wrong christian 
name, if the accused is not misled thereby, and is aware of the 
identity of the witness, such mistake affords no ground for the 
exclusion of his evidence. 

2. Trial: HARMLESS Error. Where an objection to a question pro- 
pounded to a witness is sustained, and the testimony sought to be 
elicited by such question is brought out by the one succeeding it, 
such ruling, if erroneous, is error without prejudice. 

3. Insanity cannot be proved by hearsay or reputation, and it is proper 
to exclude such evidence. 

4. Nonexpert Evidence. The rule permitting nonexpert witnesses to 
testify as to the sanity or insanity of one whose legal account- 
ability is the sole matter in issue does not allow such witnesses 
to testify that at a certain date such party knew the difference 
between: the right and wrohg of the act at that time committed 
by him. Shults v. State, 37 Neb. 481. 

6. Instructions. It is not the true method of construing instructions 
to select detached portions thereof and consider them as inde- 
pendent of the whole of the charge to the jury. The correct 
rule of construction is that all that is said in the entire charge 
upon any one question shall be construed together, and if, when 
so construed, it is not inconsistent as a whole, and states the 
law correctly, no valid assignmient of error can be predicated 
thereon. . 
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6. Self-Defense: Instruction. Self-defense is extended to the defense 
of the person and of the domicile, and an instruction which cor- 
rectly defines the elements of such defense is a sufficient charge 
on that subject. 


%. The opinions of nonexpert witnesses on the question of the in- 
sanity of one charged with a criminal offense are entitled to little 
or no regard, unless supported by good reasons founded on facts’ 
which warrant them. From such opinions and the facts stated 
to support them, it is the province of the jury to draw their con- 
clusions as to the sanity or insanity of the defendant. 


8. Homicide: SELF-DEFENSE: INSTRUCTION. An instruction in this case, 
by which the jury were told that if they believed from the evi- 
dence that the deceased and the accused were engaged in a scuffle, 
and while so engaged the revolver was accidently discharged and 
thus inflicted the wounds which caused her death, they should 
find the defendant not guilty, held to be as favorable to the de- 
fendant, on that question, as the evidence warranted. 


9. Instructions. Where the court on his own motion has correctly in- 
structed the Jury on all the issues presented by the record and 
evidence in a criminal case, it is not error to refuse to give the 
instructions requested by the defendant. 


10. New Trial: Juzoz: Competency. Where, by a supplemental motion 
for a new trial, the competency of a juror, on account of an al- 
leged bodily infirmity, amounting to a disability, is put in issue, 
and is determined as a matter of fact upon competent evidence 
introduced before the trial court, the finding of the fact on that 
question will not be set aside by a court of review, unless it is 
unsupported by the evidence and is clearly wrong. 


11. Juror: Competency: Waiver. In a criminal action where, after 
trial and conviction, the competency of a juror is challenged for 
the first time, on the ground that he hag been convicted of a 
felony and served a term in the state penitentiary, the fact that 
counsel for the accused failed to examine the juror and ascertain 
his incompetency in that respect, full opportunity therefor hav- 
ing been accorded him, will amount to a waiver of such objection. 


Hrror to the district court for Douglas county: Groren 
A. Day, JupGE. Affirmed. 


Cunningham R. Scott and E. H. Scott, for plaintiff in 
error. 


Norris Brown, Attorney General, and W. T. Thompson, 
contra, 


VOL. 75] JANUARY TERM, 1906. 511 


Reed v. State. 


CARNES, J. 


James J. Reed, on a trial in the district court for 
Douglas county, was convicted of the crime of murder in 
the first degree for the killing of one Glenna Hynes, and 
was sentenced to the penitentiary for life. From that judg- 
ment and sentence he prosecutes error to this court, and 
will hereafter be called the accused. 

His first contention is that the trial court erred in ad- 
mitting the evidence of Darwin P. Baldwin, a witness for 
the state, because the name of said witness was not in- 
dorsed on the information. It appears that the real name 
of the witness was Darwin P. Baldwin instead of Daniel 
P. Baldwin, the name by which he was designated on the 
information. It further appears that this witness had 
been a police officer in the city of Omaha for something 
like 14 years before the information herein was filed; that 
he was known among his brother police officers, and his 
associates and acquaintances, as “Dan. P. Baldwin,” and 
this was the reason why his name was thus indorsed on the 
information. There was no mistake as to the identity of 
the witness, and the accused in speaking of him during the 
trial invariably called him “Dan Baldwin.” It is appar- 
ent that the mistake in the name of the witness did not mis- 
lead the accused, or prevent him from knowing who the 
witness was that would testify against him. Section 579 
of the criminal code provides that the prosecuting attor- 
ney shall indorse on the information the names of the wit- 
nesses known to him at the time of filing the same; and, at 
such time before the trial of any case as the court may by 
rule or otherwise prescribe, he shall indorse thereon the 
names of such other witnesses as shall then be known to 
him. The reason for the rule requiring the names of the 
witnesses to be indorsed on the information in a criminal 
action is to advise the accused of the identity of the wit- 
nesses who will be called to testify against him, and to 
enable him to intelligently prepare for his defense. It is 
apparent from the record that the accused was not misled 
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in any way by the indorsement of the name “Daniel P. 
Baldwin” on the information, in lieu of the name of “Dar- 
win P. Baldwin.” In the case of Carrail v. Stutc, 58 Neb. 
431, the name “Mrs. Fred Steinburg” was indorsed on the 
information. It appeared that the name of her husband 
was not “Fred Steinburg,” but was in fact “Paul Fred 
Steenburg.” It was objected that the true name of the 
witness was not indorsed on the information. The court 
said: 

“The evidence disclosed that the husband was known as 
‘Fred Steenburg’ and the wife, in her testimony, when 
being interrogated directly on this point, stated that her 
name was ‘Mrs. Fred Steenburg, from which it appears 
that the indorsement on the information was of her a 
sufficient identification, one which met the purpose of the 
statute, notwithstanding the law does not recognize a sec- 
cond or other than first christian name This appella- 
tion ‘Fred’ was that by which the husband was known and. 
identified, and it indicated the wife when applied to her 
in the manner of its indorsement with the other name and 
term on the information.” 

So we conclude that, where the name indorsed on the in- 
forination fairly identifies the witness, and the accused is 
not misled or taken by surprise on account of a mistake 
in the christian name, it is not error to receive the evi- 
dence of such witness. 

Counsel for the accused also contends that the court 
erred in sustaining the objection to a question put to wit- 
ness Oliver Cowing. It appears from the record that this 
witness was being examined by counsel as a nonexpert wit- 
ness on the question of insanity. The question asked was as 
follows: “How was it about his conversation being con- 
nected or otherwise?” This question was objected to by the 
state on the ground that it was leading, and the objection 
was sustained. If this ruling was incorrect, the error was 
cured by the question and answer which followed. The 
witness was next asked: “Now, I will ask you to go on in 
your own way and state everything that you ever saw 
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about the man during the time you knew him before the 
homicide and up to the homicide that attracted your at- 
tention, and tell why it attracted your attention.” This 
question was answered at length by the witness with- 
out objection. We quote a part of the answer as fol-. 
lows: “He gencrally talked with some of the employees 
of the shop that boarded there, and he always appeared 
to me like he was irritated and quick, and gave quick 
answers, and his brow would: contract, and have a pe- 
culiar expression on his face, and would probably leave 
off the conversation abruptly and turn round and walk 
out of doors. I noticed that several times.” It thus ap- 
pears that counsel obtained the evidence he sought to 
elicit by the question objected to. Therefore the ruling 
in no way prejudiced the rights of the accused. : 

It is next urged that the court erred in sustaining the 
objection to the following question which was propounded 
to the witness Peter Goos: “Now, I will ask you to state 
what you know, if anything, about the subject of his de- 
rangement being the subject of common conversation 
among the people at the hotel.” We think the objection 
was properly sustained. This witness was also called 
by the defendant as a nonexpert on the question of in- 
sanity. By the question asked counsel attempted to prove 
insanity by hearsay, or reputation. Insanity cannot be 
proved in this manner. “Hearsay or reputation of being 
insane is not admissible.” 2 Bishop, New Criminal Pro- 
cedure (4th ed.), sec. 687a; Aschraft v. De Armond, 44 
Ta. 229; Yanke v. State, 51 Wis. 464. ; 

The accused further contends that the court erred in sus- 
taining the state’s objection to the evidence of the witness 
W. H. Anderson. This assignment presents the question 
just discussed in relation to the testimony of Peter Goos, 
and therefore will receive no further consideration. It is 
claimed that, the witness B. B. Smalley should have been 
permitted to answer the following question: “Now, then, 
I will repeat my. question: Taking that into account, and 
his manner. and what you have seen of other insane per- 
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sons, what would be your opinion as to his condition as 
to his being able, of his own will, and his own mind, to 
determine right from wrong?” This question was before 
this court in Shilts v. State, 37 Neb. 481, where the rule 
was stated as follows: 

“The rule permitting a nonexpert witness to testify as 
to the sanity or insanity of a party whose legal account- 
ability is the sole matter in issue does not allow such wit- 
ness to testify that at a certain date such party knew the 
difference between the right and wrong of an act at that 
time committed by him.” 

So it would seem that the court correctly excluded the 
testimony sought to be elicited by the question quoted 
above. 

The foregoing necessarily disposes of all of the other as- 
signinents of error relating to the admission and exclusion 
of evidence, and therefore they will be given no further at- 
tention. 

This brings us to the assignments of error relating to 
the giving of instructions. The sixth paragraph of the in- 
structions, given by the court on his own motion, reads as 
follows: “To constitute murder in the first degree there 
must have been an unlawful killing done, purposely and 
with deliberate and premeditated malice. If the person 
has actually formed the purpose maliciously to kill, 
and has deliberated and premeditated upon it before he 
performs the act, and then performs it, he is guilty of mur- 
der in the first degree, however short the time may have 
been between the purpose and its execution. It is not 
time that constitutes the distinctive difference between 
murder in the first degree and murder in the second de- 
gree. An unlawful killing with malice, deliberation and 
premeditation, constitutes the crime of murder in the first 
degree. It matters not how short the time, if the party 
has turned it over in his mind and weighed and delib- 
erated upon it.” This instruction is vigorously assailed 
by counsel for the accused, who claims that it contains 
an incorrect definition of murder in the first degree. At 
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first blush it would seem as though the point was well 
taken; but after a careful reading of the whole thereof, 
in connection with the other parts of the court’s charge 
to the jury, we are constrained to hold the instruction 
good. Counsel, in order to establish his contention, segre- 
gates a part of the paragraph complained of, and, reading 
it without reference to the rest of the instruction, claims 
that it is erroneous. It is not the true method of con- 
struing instructions to select detached portions thereof 
and consider them as independent of the whole of the 
charge to the jury. The correct rule of construction, and 
the one universally followed by this court, is that all that 
is said in the entire charge upon any one question shall 
be construed together, and if, when so construed, it is not 
inconsistent aS a whole, and states the law correctly, no 
valid assignment of error can be predicated thereon. St. 
Louis v. State, 8 Neb. 405; Parrish v. State, 14 Neb. 60; 
Murphy v. State, 15 Neb. 383; Carleton v. State, 48 Neb. 
373. In the case last above cited, in one of the paragraphs 
of the instructions, the court said: “It is sufficient if there 
was such design and determination to kill distinctly 
formed in the mind at any moment before or at the time 
the blow is struck or the fatal shot is fired.” It was con- 
tended that this was not a correct statement of the law. 
But we held that while the language quoted, if it stood 
alone, might be ambiguous and objectionable, yet, when 
construed with the rest of the charge, it was not errone- 
ous. It was said: “We do not think the jury could have 
been misled or confused thereby.” The precise point con- 
tended for by counsel for the accused is that the instruc- 
tion eliminates the element of purpose. In other words, 
that it does not inform the jury that the killing must be 
purposely done. An examination of the paragraph dis- 
closes that the word “purposely” is contained in the first 
sentence thereof; and after Stating, in the second sentence, 
that if a person “has actually formed a purpose mali- 
ciously to kill,” the court proceeded to define deliberation 
and premeditation, and in giving such definition the part 
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of the charge excepted to appears. We take it that the 
jury could not have been misled by the language of this 
instruction, even when considered by itself. But an ex- 
amination of the record discloses that the court had pre- 
viously given an instruction correctly defining the crime of 
murder in the first degree, and specifically setting forth 
every element thereof. It further appears that, in the 
paragraph immediately following the one complained of, 
the court told the jury what was meant by the word “pur- 
posely.” We quote from the instruction, as follows: “To 
do an act purposely is to do it designedly, intentionally, 
with a will * * * A design or purpose must be 
formed to kill willfully, that is, with the intention that 
the act to be done shall have the effect of taking the life 
of a human being, and some space of time, it matters not 
how short, must intervene between the formation of the 
purpose or design to kill and its execution.” So it would 
seem that the jury must have understood what facts con- 
stitute murder in the first degree. 

The correctness of the seventh paragraph of the instruc- 
tions is also challenged by counsel, for the reason that it 
does not inform the jury that a person attacked has a right 
to use such force as is necessary to prevent an attempted 
robbery, or great personal injury. This paragraph of the 
instructions does not undertake to cover the entire case, 
but only a portion thereof, and it appears that the question 
of self-defense was properly covered by a separate para- 
graph of the instructions. Again, it is contended that the 
instruction is erroneous because it ignores the right of the 
accused to form an intention to take the life of the de- 
ceased in defense of his property. Self-defense ig ex- 
tended to the defense of the person and of the domicile. 
Intentional homicide may not be justified. completely be- 
yond this scope. 1 Bishop, New Criminal Law, sec. 867. 
The foregoing discussion practically covers all of the ob- ° 
jections to paragraph seven. 

Counsel also challenges the correctness of paragraph 14 
of the instructions, which defines the elements of self-de- 
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fense. It is sufficient to say, in answer to this contention, 
that the instruction complained of correctly states the 
law on that subject as laid down by the text-writers, and 
approved by many decisions of this court. To quote the 
instruction and comment further on it would render this 
opinion much too long. 

Counsel complains of paragraph 16 of the instructions 
which defines the law relating to the defense of insanity. 
His contention is that the court erred in informing the 
jury that, in determining what weight should be given 
the opinions of the witnesses on that question, they should 
consider the nature and character of the acts, the circum- 
stances surrounding the transactions and the conduct of 
the defendant, as described by the witnesses, and whether 
or not they indicated a sane or insane condition of the 
mind, or whether they gave no.indication either way; 
that in determining that question the jury should con- 
sider all the acts and conduct of the defendant and the cir- 
cumstances concerning the same, as detailed by the wit- 
nesses, together with all of the other evidence in the case, 
and, from such testimony, give to the opinions of the non- 
expert witnesses such weight as they should think they 
were justly entitled to. It is said that this was error, be 
cause the court, in the first instance, was required to de- 
termine the admissibility of the nonexpert evidence, and 
the consequent right of the witnesses to express an opin- 
ion on the question of the insanity of the accused, as a 
matter of law; and that the jury had no right to consider 
the basis of such opinions. We conceive the true rule to 
be that the opinions of nonexpert witnesses on the ques- 
tion of insanity are entitled to little or no regard, unless 
supported by good reasons founded on facts which warrant 
them. From the facts stated in support of such opinions, 
the jury must draw their conclusions as to the sanity or 
insanity of the defendant. 

Lastly, paragraph 17 of the instructions is complained 
of. By this instruction the jury were told that if they 
believed from the evidence that the deceased and the ac- 
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cused were engaged in a scuffle, and while so engaged the 
revolver was accidentally discharged and thus inflicted 
the wounds which caused her death, they should find the 
defendant not guilty. We believe that this instruction 
was as favorable to the defendant as the evidence war- 
ranted. 

On the trial in the district court counsel for the ac- 
cused requested the court to give certain instructions to 
the jury comprising paragraphs one to eleven, inclusive. 
The court declined to give them, for the apparent reason 
that he had covered all of the questions at issue by his 
own instructions. While it is true that the language 
contained in the instructions given by the court is not as 
fervid or emphatic as that contained in the instructions 
asked for, yet we are satisfied from an examination of the 
record that every legal proposition involved in the case 
was covered by the instructions of the court. Therefore, 
it was not error to refuse those requested by counsel for 
the accused. : 

This brings us to the questions presented by the sup- 
plemental motion for a new trial, to wit, the competency 
of the jurors Blake and Baker. It was alleged in the 
supplemental motion that the juror Blake was blind, and 
was therefore not qualified, under the statute, to act in 
that capacity. The statute reads as follows: “All free 
white males residing in any of the counties of this state 
* * * and not being subject to any bodily infirmity 
amounting to a disability, are competent jurors.” (Code, 
sec. 657.) The question thus raised was one of fact, and 
was determined adversely to the accused on the hearing in 
the district court. An examination of the evidence dis- 
closes that while the juror’s eye-sight was somewhat im- 
paired, yet he was able to go about the city of Omaha un- 
attended, without stumbling or falling, and without - 
danger of injury to himself; that he was able to distinguish 
persons at a considerable distance, to recognize his ac- 
quaintances and friends; in fact, could see well enough 
across an ordinary sized room to see an uplifted hand and 
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determine the number of fingers that were shut or that re- 
mained open. The court found the juror competent, as a 
question of fact, and we are not at liberty to determine 
otherwise. This finding by the court must be treated the 
same as any other finding of fact, and a court of review 
will not set it aside unless it is unsupported by the eyvi- 
dence and is clearly wrong. Again, counsel on the ex- 
amination of the juror, as to his competency, had an op- 
portunity to observe his physical condition, and a failure 
to examine him and ascertain whether or not he was suf- 
fering from any bodily ailment or unsoundness amounts 
to a waiver of his present objection, and he should not be 
permitted to urge it, especially after trial and conviction. 

Lastly, it is contended that I'vrederick Baker was an in- 
competent juror because he had previonsly been convicted 
of a felony, and had been sentenced to, and served a term 
in, the state penitentiary therefor. It appears from the 
record that this fact was not known until after the con- 
clusion of the trial and the return of the verdict against 
the accused. This identical question was before us in the 
recent case of Turley v. Stute, 74 Neb. 471. We held in 
that case that, counsel for the accused having failed to 
ascertain the incompetency of the juror, in that respect, 
such failure amounted to a waiver of the objection. 

Other points are raised by counsel for the accused and 
argued somewhat at length in his brief. We have not dis- 
cussed them in this opinion because they are so well set- 
tled by our former decisions as not to require specific men- 
tion. 

After a careful review of the record in this case, we 
are of the opinion that it contains no reversible error, and 
the judgment of the district court is therefore 


AFFIRMED. 
SepewIck, C. J., dissenting. 


The defendant was found guilty of murder in the first 
degree, and sentenced to imprisonment for life. In the 
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sixth instruction given by the court to the jury the follow- 
ing sentence occurs: “An unlawful killing with malice, 
deliberation and premeditation, constitutes the crime of 
murder in the first degree.” It is a complete and positive 
statement and is incorrect. The statute is: “If any person 
shall purposely, and of deliberate and premeditated malice 
* * * kill * * * every person so offending shall 
be deemed guilty of murder in the first degree.” Under 
the instruction above quoted the jury might have found the 
defendant guilty.of murder in the first degree, although 
they had a reasonable doubt that the killing was purposely 
done on his part. It is true that in the same instruction 
the jury were plainly told that “to constitute murder in 
the first degree there must have been an unlawful killing 
done, purposely and with deliberate and premeditated 
malice.” The one statement in the instruction is as com- 
plete and positive as the other, and we cannot with 
certainty say that the jury disregarded the incorrect state- 
ment. In Beck v. State, 51 Neb. 106, the court in a some- 
what lengthy instruction to the jury included this lan- 
guage: “The defendant offers evidence of an alibi, the 
burden is upon the defendant to prove this defense by a 
preponderance of the evidence.” In the same instruction 
the court said: 

“And when the proof is in, the question for you to de- 
termine from all the evidence, both that given for the state 
and for the defendant, is, is the defendant guilty beyond 
a reasonable doubt, as charged in the information? And 
if from all the evidence on the part of the state, and upon 
the part of the defendant, touching the question of an 
alibi, then if you have any reasonable doubt of the guilt 
of the defendant in this case as he stands’ charged in the 
information, your verdict should be not guilty.” 

The last part of this instruction is undoubtedly correct 
and states the proper rule of law in regard to the con- 
sideration that should be given to evidence tending to 
prove an alibi. But the fact that the jury were properly 
instructed upon this point in this instruction was not 
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thought to free the instruction from prejudicial error 
arising from an incorrect statement contained therein. 
The reason was because both statements were direct and 
positive and were inconsistent with each other. The court 
said: 

“It is.suggested that the instruction as a whole states 
the law correctly. It is true that in another part of the 
instruction it is said that if from all the evidence, includ- 
ing that relating to the alibi, there is any reasonable doubt 
of the guilt of the defendant, he should be acquitted; but 
the most that can be said is that the instruction in its dif- 
ferent parts is conflicting. An inaccurate or incomplete 
instruction may be cured if by reference to the rest of the 
charge the defect is supplied or the law accurately stated; 
but an absolute misstatement of the law is not cured my a 
correct statement elsewhere in the charge.” 

I think this view of the law is correct, and we are un- 
doubtedly committed to the proposition that if the court 
' in its charge makes two contradictory and inconsistent 
statements upon an important proposition of law directly 
involved in the case, one of which statements would be 
itself prejudicially erroneous, the fact that this erroneous 
statement is contradicted in another part of the charge 
will not corréct the error, since it is impossible to say 
how much reliance the jury may have placed upon the in- 
correct statement of law. Wasson v. Palmer, 13 Neb. 376; 
Ballard v. State, 19 Neb. 609; Barr v. State, 45 Neb. 458; 
Henry v. State, 51 Neb. 149, 66 Am. St. Rep. 450; Ber- 
geron v. State, 53 Neb. 752; Chicago, B. & Q. BR. Co. v. 
Oyster, 58 Neb. 1; Williams v. McConaughey, 58 Neb. 656. 
In Bergeron v. State, supra, the court said: 

“The attorney general has suggested that instructions 
should be construed as a whole. This is undoubtedly the 
rule, and if when so considered they state the law cor- 
rectly, they will be upheld.. But this principle is not ap- 
plicable here, since a good instruction will not cure one 
which attempts to cover the entire case, but which is 
palpably bad.” 
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In that case there was no positive and erroneous state 
ment in the instruction condemned. It simply, while at- 
tempting to cover the whole case, omitted some essential 
elements, and it was held that another instruction supply- 
ing those omitted elements did not cure the error, and 
several decisions of this court are cited supporting that 
doctrine. In Missouri P. R. Co. v. Fox, 56 Neb. 746, the 
court said: 

“An inaccuracy or incomplete staten.ent in a charge 
may be cured by further correct and supplementary state 
ments; but an absolute misstatement of the law cannot 
be cured by a subsequent correct statement conflicting 
therewith. The doctrine is familiar.” 

This language was used of an instruction which con- 
tained a mistatement of law, and afterwards in the same in- 
struction a contradictory and correct statement was made. 

That the killing must be purposely done in order to con- 
stitute murder in the first degree is several times stated in 
these instructions. By the doctrine of chances, it is much 
more probable that the jury acted upon one or all of those 
statements than upon the one statement to the contrary. 
This does not help the matter. After all, it is impossible 
to say which view the jury took; whether they found that 
the killing was purposely done, or, relying upon that part 
of the instruction under consideration, supposed they 
ought to find the defendant guilty in the first degree, al- 
though there was no intention or purpose to kill. Under 
such circumstances the conviction may be based upon the 
erroneous statement of the law given to the jury, and the 
judgment should be reversed. 
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CITY OF LINCOLN, APPELLANT, V. LINCOLN STREET RAILWAY 
COMPANY ET AL., APPELLEES. 


Frrep January 18, 1906. No. 14,436. 


1. Continuance. A motion for a continuance is directed to the sound 
legal discretion of the trial court, and its decision thereon will 
not be reversed unless there has been an abuse of such discretion. 


2. The purchaser under a decree of foreclosure acquires by his deed 
all of the interest of the mortgagor in and to the mortgaged 
property; and the grantee of such purchaser, who is in posses- 
sion of the property as owner in fee, is not liable to a junior 
ijincumbrancer for rents and profits, where such junior incum- 
pbrancer does not seek to redeem the prior incumbrances. 


3. Decree: DESCRIPTION OF Property. The rule, “That is certain which 
can be made certain,’ applies to the description of property 
ordered sold by a decree of foreclosure; and where the property 
is described as it is commonly known and designated, and its 
identity can be readily ascertained, the decree will not be vacated 
for uncertainty. 


4>Tax Sale: Repemption. Section 3, article IX of the constitution, 
grants the owner of real estate sold for the nonpayment of taxes 
or special assessments of any character whatever the right of re- 
demption for a period of two years from the date of the sale. 
This provision is self-executing, and a junior lienholder is not 
entitled to a decree ordering the sale of such property, without 
the right of redemption. 

5. Res Judicata. A proceeding cannot be maintained to set aside or 
vacate a decree of foreclosure, based on an allegation of fact 
which was in {ssue and was determined in the trial which re- 
sulted in such decree. 


APPEAL from the district court for Lancaster county: 
ALBERT J. CORNISH, JUDGE. Affirmed in part. 


Ei, C. Strode and D. J. Flaherty, for appellant. 
Clark & Allen, contra. 


BARNES, J. 


This proceeding was instituted by the city of Lincoln 
to vacate or modify a decree of foreclosure of the district 
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court for Lancaster county rendered March 12,1902. The 
original action was instituted to foreclose a lien for pav- 
ing assessments, and on appeal the decree therein was af- 
firmed by this court. City of Lincoln v. Lincoln Street R. 
Co., 67 Neb. 469. The application was dimissed on its 
merits, and the city appeals. The propositions contended 
for by the appellant will be taken up and disposed of in 
the order of their presentation. 

1. It is alleged in the petition that the decree of March 
12, 1902, was based on a stipulation of facts which was 
not the stipulation made by the parties, nor was it a true 
or correct copy thereof. This allegation was made the 
basis of a prayer to vacate and set aside the decree. It is 
strenuously insisted that the district court erred in over- 
ruling the appellant’s application for a continuance to ob- 
tain testimony to support that allegation. An application 
for a continuance is addressed to the sound legal discretion 
of the trial court, and, unless it clearly appears that there 
has been an abuse of such discretion, the ruling on that 
question will be affirmed. Burris v. Court, 48 Neb. 179, 

It appears from the record that this proceeding was 
commenced on the 2d day of April, 1904; that on the ist 
day of the January term, 1905, the court assigned it for 
trial on the 13th day of February, following; that there 
after, and seven days before the day fixed for the trial, the 
appellant, by leave of the court, amended its petition, and 
the defendant, the Lincoln Traction Company, immediately 
filed its answer thereto; that on the day of trial appel- 
lant filed its motion for a continuance, supported by cer- 
tain affidavits of counsel, in which it was stated, in sub- 
stance, that the stipulation on which the decree complained 
of was rendered was not, as they were informed and be 
lieved, the stipulation of facts as made by the parties, nor 
was it a correct copy thereof; that the stipulation con- 
tained many erasures and interlineations; that they were 
informed and believed that the stipulation actually made 
between the parties was a clean copy without any such 
interlineations and erasures; that they desired the con- 
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tinuance to obtain the testimony of N. C. Abbott and J. R. 
Webster, former city attorneys of the city of Lincoln, to 
establish that fact; that paragraphs 15 and 16 of the stipu- 
lation fixed the date when the bonds secured by the New 
York Security & Trust Company’s mortgage were executed, 
and the statement contained therein was untrue. It was 
also stated in the affidavits that these facts were not known 
to counsel until about ten days before the date fixed for 
the trial of the cause. The affidavits do not show any dili- 
gence on the part of the city or its attorneys; the state- 
ments contained therein are not positive, but are of such 
an equivocal character as to afford no basis for a prose- 
cution for perjury, if untrue. It is admitted that the 
signatures appended to the stipulation are the genuine 
signatures of the former city attorneys, and that docu- 
ment was used by the present city attorneys on the trial, 
which resulted in the decree of March 12, 1902; so coun- 
sel must have known of its condition as early as that date. 
That such a showing was not sufficient to require the trial 
court to grant a continuance is apparent, and his ruling on 
that point should be affirmed. 

2. The city next contends that it was entitled to an ac- 
counting. The basis of that claim is that the city with its 
third lien is in the position of a junior mortgagee; that it 
was not made a party to the foreclosure proceedings in the 
federal court, under which the title of the Traction Com- 
pany to the Street Railway property was obtained, and 
its rights were not affected by that decree; that the Trac- 
tion Company has only the rights of a senior mortgagee 
in possession, and must account for the rents and profits 
of the property. It is contended that this is not the proper 
proceeding in which to determine that question, because 
the power of the district court to vacate or modify its own 
judgments is limited to the grounds cnnmerated in sec- 
tion 602 of the code. It is unnecessary to discuss that 
question, because the application must be denied on its 
merits. It is true that counsel for the city cite a num- 
ber of cases, some of which appear, at first blush, to sus- 
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tain their contention, but a careful exainination discloses 
that they do not apply to the facts here under considera- 
tion. The petition discloses that certain persons pur- 
chased the Street Railway property at a judicial sale, 
under a decree of foreclosure rendered by the federal court, 
which was in all respects legal and valid, that they re 
ceived a deed therefor, and thereafter conveyed the prop- 
erty in fee to the Lincoln Traction Company, which went 
into possession thereof as owner; that the city was not 
made a party to the proceeding, and its rights were not 
affected thereby. So it may be said that the city as a 
junior lienholder has a right to redeem the prior incum- 
brances, and may do so by paying the amount of prior 
liens, with interest and cost. But the city does not ask 
or offer-to redeem in this proceeding. The right of an 
‘accounting is an incident to an action to redeem. Pom- 
eroy, speaking of that matter says: “This accounting be- 
longs exclusively to the equitable jurisdiction, and can be 
enforced only in a suit to redeem, brought by the mort- 
gagor or subsequent incumbrancer.” 38 Pomeroy, Equity 
Jurisprudence (3d ed.), sec. 1,218. And that is the rule 
adopted by this court. In Renard v. Brown, T Neb. 449, 
the same situation was presented as in this case. A senior 
mortgage was foreclosed without making a’ junior incum- 
brancer a party to the foreclosure suit. The senior mort- 
gagee purchased the property and went into possession ; 
subsequently the junior mortgagee sought to compel him 
to account for the rents and profits and apply them on the 
senior lien. On this state of facts it was said: 

“After a sale has been made and confirmed and a deed 
executed and delivered to, the purchaser he takes all the in- 
terest of the mortgagor in the property. Our statute pro- 
vides that such deed ‘shall vest in the purchaser the same 
estate that would have vested in the mortgagees if the 
equity of redemption had been foreclosed, and no other 
or greater; and such deeds shall be as valid as if executed 
by the mortgagor or mortgagee, and shall be an entire bar 
against each of them and all parties to the suit in which 
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the decree for such sale was made, and against the heirs 
respectively and all persons claiming under such heirs.’ 
*» * * In this case the plaintiff was not in possession of 
the premises as mortgagee, but as owner of the fee, and 
as such is not liable to account to a junior mortgagee.” 

This rule was approved and followed in Higginbottom 
v. Benson, 24 Neb. 461; Huston v. Canfield, 57 Neb. 345; 
Orr v. Broad, 52 Neb. 490; and Clark v. Missouri, K. & T. 
Trust Co., 59 Net 53. It is also cited in 2 Jones, Mort- 
gages (6th ed.), sec. 1,118, where it is said: “But if it (the 
foreclosure) operates not only as an assignment of the 
prior mortgage, but as a foreclosure of the equity of re- 
demption subject to the junior mortgage, the purchaser 
standing in the place of the mortgagor or owner of the 
premises is not liable to account for the rents and profits.” 
It has also been cited with approval by the supreme court 
of Indiana in Catterlin v. Armstrong, 79 Ind. 514; Gaskell 
v. Viquesney, 122 Ind. 244, and by the supreme court of 
Minnesota in Rogers v. Benton, 39 Minn., 39; 38 N. W. 
765. We are satisfied with this rule, and it may be 
said that it has been so long established in this state that 
it has become a rule of property, and we see no good rea- 
son to depart from it at-this time. We are therefore of 

opinion that in the present proceeding the city is not en- 
titled to an accounting. 

3. The city also insists that the decree in question should 
be made more definite and certain in the description of 
the property ordered sold to satisfy its lien. No authori- 
ties are cited in support of this contention, and the main 
complaint is that the numbers of the lots and block on 
which the power house mentioned therein is situated, are 
not given. It appears that the city did not complain of 
the description at the time the decree was rendered, and 
that question was not presented to us on its appeal to this 
court. So it is doubtful if it can be heard to complain of 
that matter at this time. But we are of opinion that the 
decree should more specifically describe the property in , 
question. The record discloses that it is a matter of com- 
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mon knowledge that there is but one street railway power 
house on Ninth street in the city of Lincoln, and that is sit- 
uated on the south half of block 102 in said city. There is 
no hard and fast rule which applies to the description of 
property, either in a deed of conveyance or a decree; and 
parol evidence is admissible, if necessary, to identify the 
land, if it be only described by name. In Coleman v. Man- 
hattan Beach Improvement Co., 94 N. Y. 229, the descrip- 
tion “Pelican Beach near Barren Island” was held good. 
In Hurley v. Brown, 98 Mass. 545, “a house and lot of land 
on Amity street” was held sufficient, and parol evidence 
was admitted to correct the latent ambiguity. Keeping in 
mind the rule, “That is certain which can be made certain.” 
it seems clear that the description contained in the de 
cree, to wit, “The power house on Ninth street,” is a suf- 
ficient description of that property to sustain the decree, 
and the defect furnishes no ground to vacate it or for the 
appointment of a receiver. 

4, The city further contends that it was entitled to have 
the decree modified, or a supplemental decree entered, de- 
claring that the sale thereunder should be made without 
the right of redemption. The decree gives the city a lien 
on the real estate belonging to the Street Railway Com- 
pany, and specifically denies its right to a lien on personal 
property. Section 3, article IX of the constitution, grants 
the owner of real estate sold for the nonpayment of taxes 
or special assessments of any character whatever, the right 
of redemption for a period of two years from the date of 
sale, and in one of the former appeals in this case it was 
held that this provision applied to the assessments in ques- 
tion, and was self-executing. Lincoln Street R. Co. v. City 
of Lincoln, 61 Neb. 109, 142. That holding is decisive of 
this question, and the judgment of the district court on 
that point must be affirmed. 

5. Counsel for the city have not argued the question of 
setting aside or vacating the decree of March 12, 1902, in 
their brief, and we have the right to treat it as waived; 
but it may be said, in passing, that the facts on which the 
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prayer for that relief is based were challenged and attacked 
at the trial resulting in that decree. Counsel not only re- 
fused to offer in evidence paragraphs 15 and 16 of the stip- 
ulation in question on that trial, but were permitted to and 
did go behind that document and introduced all the proof 
at their command to show that the bonds secured by the 
New York Sccurity & Trust Company’s mortgage were 
not issued and delivered in the manner and at the time 
recited therein. The issue thus litigated was decided 
against the city, and it is conclusively bound by that decree. 
Its correctness cannot now be questioned in a proceeding 
of this kind. 

When this proceeding was commenced, the city made an 
application for the appointment of a receiver, but the appli- 
cation was withdrawn, by leave of the court, and made the 
basis of another action before another judge of the district. 
So that matter is not presented for our determination in 
this case. Neither have we decided the questions pre- 
sented by the defendants relating to matters of practice or 
procedure in like cases, because we have deemed it best to 
decide this case on its merits. 

After having carefully examined the record and con- 
sidered all of the questions presented by counsel, we are 
of opinion that the judgment of the district court was 
substantially right, and it is therefore affirmed in all things 
except as to description of the property; that as to said 
matter the judgment of the district court be reversed, and 
the cause is remanded, with directions to the trial court to 
so correct the decree as to more specifically describe said 
property; and that the appellee recover its costs in this 
court. : 


JUDGMENT ACCORDINGLY. 
L&TTON, J., not sitting. 
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JAMES D. PARROTT ET AL., APPELLEES, V. LETTIE M. WOL- 
COTT, APPELLANT. 


Frep January 18, 1906. No. 14,016. 


Judgment Lien. Where a district judge by written order in vaca- 
tion adjourned the “October term” of the district court, which was 
set for October 21, to the 11th day of November, which order was 
entered upon the journal, but no other proceedings had, the day 
to which the court was adjourned, being the first day upon which 
the Judge was present and the court ready to transact business, 


was “the first day of the term” as applicable to the lien of judg- 
ments rendered during the term. 


APPEAL from the district court for Buffalo county: 
Bruno O. HOStetLer, JUDGE. A/ffirmed. ‘ 


John N. Dryden and Lewis P. Main, for appellant. 
N. P. McDonald and Edwin E. Squires, contra. 


LETToN, C. 


On the 18th day of November, 1895, a confirmation of 
sale was had in a foreclosure proceeding in Buffalo 
county, and a deficiency judgment rendered. The terms 
of the district court for that county had been fixed by the 
district judge upon the Ist day of January, in accordance 
with the statute, and the 21st day of October, 1895, had 
been designated as the day upon which the fall term of 
court should convene. On the 14th day of October, 1895, 
the judge of said court in chambers made the following 
- order: “Pursuant to the annexed request, the October term 
of the district court of Buffalo county, Nebraska, is ad- 
journed until the tith day of November, 1895, at 9 o’clock, 
A. M.” This order was recorded in the journal of the 
district court, but no adjournment was made by the clerk. 
The first day of the sitting of the court at the term at which 
the judgment was rendered was upon November 11, the 
day to which the term was adjourned. 
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The controversy in this case is as to whether or not the 
lien of the judgment, which was rendered on November 
18, 1895, related back to October 21, the day originally 
fixed as the “first day of the term,” or to November 11, 
the day to which the term was adjourned, and upon which 
the first session of the court was had. 

From a consideration of sections 25, 29, 30, 31, 33 and 
42, chapter 19, Compiled Statutes 1903 (Ann. St. 4735, 
4739, 4740, 4741, 4743, 4753), which are the sections gov- 
erning the matter, it will be observed that the exercise of 
the power to fix the times at which court shall be held in 
the respective counties of his district is within the discre- 

“tion of the district judge. At the beginning of the year 
he fixes the dates for the regular terms. If he is sick, or 
for any other cause which scems to him sufficient he is 
unable to attend court at the regularly appointed time, he 
may by written order direct an adjourument to a particu- 
lar day therein specified, and it is directed that the clerk 
shall on the first day of the term, or as soon thereafter as 
he receives the order, adjourn the court as therein directed. 
If the judge does not appear on the day originally ap- 
pointed for holding court, the clerk may adjourn the court 
until the next day, and so on until the fourth day, and if 
he does not appear upon the fourth day the court stands 
adjourned until the next regular term. 

At the common law, judgments between subjects related 
back to the first day of the term in which they were ren- 
dered as respected the lands of the debtor, and the statute 
of this state (code, sec. 477), providing that lands and tene- 
ments of the debtor within the county where the judgment 
is entered shall be bound for the satisfaction thereof from 
the first day of the term at which judgment is rendered, is 
declaratory of the common law. In Skipwith v. Cunning- 
ham, 8 Leigh (Va.), 271, the facts were that the date fixed 
by law for the beginning of the October term of the su- 
perior court at Petersburgh was October 15, but the judge 
did not actually attend the court before the 17th. A trust 
deed had been executed on the 15th day of October, and the 
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question presented was whether or not the lien of a judg- 
ment rendered during the term took priority of the trust 
deed. The court of appeals of Virginia held that the judg- 
ment only related back to the 17th day of October, being 
the date on which the judge actually opened court, and 
that. this was the first day of the term. Another case in 
point is Wilson v. Lott, 5 Fla. 302, where the facts were 
that a term of court appointed by law for the 3d Monday 
in March was, by an order made on the 18th day of 
February preceding, adjourned to the 1ith day of July. 
The court said: 

“The term, then, which was appointed to be held the 
3d Monday of March having been put off until another 
time, namely, the 2d Monday of July thereafter, it would 
seem to result as a necessary consequence that the things 
which were to have been done, and which would have been 
done at the first mentioned time, must necessarily be post- 
poned with the term to the deferred time. Writs of error, 
citations and other process, which had been issued return- 

_able to the first named day, would be returnable at the 
time specified in and by the adjournment, because the re- 
turn day was adjourned and postponed”—citing “Comyn 
Ab., tit. Adjournment (A. 3).” See also Smith v. State, 
4 Neb. 285. 

The supreme court of Ohio, however, in Davis v. Mes- 
senger, 17 Ohio St. 231, in passing upon the question as to 
whether the lien of a judgment which attached from 
10 o’clock A. M. on the first day of the term of a court was 
prior to that of a mortgage delivered for record at 11 
o’clock A. M. on the same day, say arguendo: “There may 
be no session of the court on the first day of the term, by 
reason of the absence of the judge, * * * still, a judg 
ment rendered on a subsequent day of the term would be 
come a lien on the judgment debtor’s land from the first 
day of the term, in virtue of the positive provisions of the 
statute.” 

And in a case where the question arose as to the proper 
time to file a transcript in an appeal from a justice of the 
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peace, the supreme court of Kansas held that the time fixed 
by law for the commencement of a term of the district 
court was the first day of the term, even if the judge was 
not present on that day. Bush v. Doy, 1 Kan. 86. So 
also, in North Carolina, where the judge failed to appear 
during the first week of the term but appeared upon Mon- 
day of the second week, he having directed an adjournment 
to that day, the term was held to begin at the original date 
fixed, but this was because, as said in the opinion, “the 
constitution fixes a term two weeks and ordains what shall 
be the first day of the term.” 

There is a clear distinction between “the adjournment 
of the court” and “the adjournment of the term.” A court 
is defined by Webster as, “The persons officially assembled 
under authority of law, at the appropriate time and place, 
for the administration of justice; an official assembly, 
legally met together for the transaction of judicial busi- 
ness; a judge or judges sitting for the hearing or trial of 
causes.” While the word “term” is defined as, “The time 
in which a court is held or is open for the trial of causes.” 
This is Bouvier’s definition also. In Black, Law Diction- 
ary, it is said: “The word ‘term’ when used with refer- 
ence to a court, signifies the space of time during which 
the court holds a session. A session signifies the time dur- 
ing the term when the court sits for the transaction of busi- 
ness”—citing Lipari v. State, 19 Tex. App. 433. The case 
is different from one wherein, after a term of court had 
been begun by the sitting of the court, the sessions are 
adjourned until some future time. In such case the term 
begins when the court sits at the appointed time, and any 
adjournment or postponement of the court is merely a con- 
tinuation of the original term. Grecn v. Morse, 57 Neb. 
391. 

Where, as in this case, before the arrival of the day set 
upon which the term is to begin, the whole term is post- 
poned to a future date, and upon the day originally fixed 
as the first day of the term no judicial business is trans- 
acted, and if any adjournment is made it is made by the 
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clerk in a merely ministerial capacity, the term does not 
actually begin, and, while the adjourned term is the same 
term of court, the first day of the term is the day when the 
judge is present and ready to transact the business of the 
term. So with persons recognized to appear before the 
court, if they appear upon the first day that court is ac- 
tually in session, even though it is not the first day of the 
term as originally fixed, could it be said that they were in 
default, so that their recognizance would be forfeited? 
This has been decided to the contrary in Bartling v. State, 
67 Neb. 637, 648. This is consistent with the case of Smith 
v. State, 4 Neb. 285, wherein it is held that, where the 
judge before the day the term was fixed to begin adjourned 
the court until a day several months later, it was still the 
same term. To hold that the “first.day of the term,” as 
applying to the lien of judgments rendered during the 
term upon lands of the debtor, means the first day of the 
term as originally fixed, regardless of the length of time 
to which the original term might be adjourned or post- 
poned, and during which intervening period the property 
might pass through the hands of a number of unsuspecting 
purchasers, might easily be productive of great wrong and 
injustice, and we do not feel compelled to adopt such a con- 
struction. Even as the law now stands, cases of great 
hardship, such as that of Hoagland v. Green, 54 Neb. 164, 
may arise, and the fact that such conditions may occur is 
no doubt what impelled the English parliament to modify 
the common law rule by the adoption of the statute of 29 
Charles II, c. 8, which provides that the judgment does not 
bind lands in the hands of bona fide purchasers from the 
first day of the term, but only from the day of actually sign- - 
ing the same. 

The judgment of the district court should be affirmed. 


AMES and OLDHAM, CC., concur. 
By the Court: For the reasons stated in the foregoing 


opinion, the judgment of the district court is 
AFFIRMED. 
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THOMAS E, PARMELE ET AL. V. HEENAN & FINLEN. 
Fiteo January 18, 1906. No. 14,106. 


Specific Performance: Evinence. Where it is sought to enforce specific 
performance of a contract to sell real estate which it is claimed 
was entered into upon behalf of a corporation by ‘certain of its 
officers in their individual names, it is incumbent upon the plain- 
tiff to show either that the corporation authorized the contract 
or that the execuiion of the same had been ratified by it. 


Error to the district court for Custer county: Bruno O. 
HOStTetLer, JUDGE. Reversed. 


Byron Clark, for plaintiffs in error. 
J. R. Dean, contra. 
Letton, C. 


This action was brought by Heenan & Jinlen, a copart- 
nership, against Thomas E. Parmele, Charles C. Parmele, 
Samuel H. Atwood, Guy Sievers and the Plattsmouth Live 
Stock Company, to enforce the specific performance of a 
contract to convey a half section of land in Custer county 
to the plaintiffs by the defendant, the Plattsmouth Live 
Stock Company. A decree was rendered by the trial court, 
finding for the plaintiff and directing the Plattsmouth Live 
Stock Company to convey the real estate in controversy to 
the plaintiff, enjoining each and all of the defendants from 
setting up any title to the land and quicting the title of 
the same in the plaintiff. Separate motions for a new trial 
were filed by the defendants, which were overruled, and 
separate petitions in error have been filed in this court. 
A number of assignments of error are set forth in the mo- 
tions for a new trial’and in the petition in error, but, in 
our view, it will only be necessary to consider the first 
ground set forth, which is that the decision is not sustained 
by sufficient evidence. 

A number of letters from Mr. Heenan, a member of the 
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partnership, to the defendants Thomas E. Parmele and to 
Charles C. Parmele are in evidence, the contents of which 
are relied upon as creating a contract for the sale of the 
land. The contents of these letters, so far as material, are 
in substance as follows: A letter of April 3, 1901, from Mr. 
Heenan to Mr. Thomas E. Parmele, says: “If you will ac- 
cept $1,000 cash, I will try and raise the money for the 
land.” Under date of April 6, 1901, Parmele replies to this 
letter, accepting $1,000 for “the land as per your offer.” 
The next letter in the series is from Charles C. Parmele to 
Mr. Heenan under date of May 25, 1901, to the effect that. 
Parmele had made a draft on him for $1,000, and sent the 
same to a bank in Chicago, and attached an abstract and 
deed to a “half section of land in Custer county.” On 
June 15, 1901, Charles C. Parmele wrote Heenan to the 
effect that he had written the Chicago bank to return the 
deed, abstract and draft, in order that a release of mort- 
gage might be shown upon the abstract. These papers 
were returned to Parmele by the bank hefore June 18, 
1901, and nothing further was done by Parmele. On July 
30, 1901, Heenan wrote Parmele, asking him to send the 
deed to Dwight, Illinois, and in April and May, 1902, 
Heenan again wrote to Parmele, offering to pay the 
$1,000 for the land. Parmele in April and May, 1902, 
wrote to Heenan in reply, to the effect that in May, 1901, 
he had forwarded the papers to the Chicago bank where 
they lay for a long time, and that after waiting more than 
a reasonable time to hear from them, he had ordered them 
returned, and considered the matter closed. This ended 
the correspondence, and thereafter this action was begun 
to enforce specific performance. 

These letters, while containing no description of any 
specific tract of land, show negotiations between Daniel 
Heenan, as an individual, and Charles C. Parmele and 
Thomas E. Parmele, as individuals, with reference to the 
sale of a tract of land in Custer county. There is no lan- 
guage contained in any of the letters which even implies 
that the Platismouth Live stock Company has any connec- 
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tion with the negotiations or that the partnership firm of 
Heenan & Finlen was the party for whom Heenan was act- 
ing. The trial court found that Thomas E. Parmele is the 
president, and Charles C. Parmele is the secretary of said 
company, but there is no evidence that they, as such offi- 
cers, Were in any way authorized by the corporation to 
enter into any such contract, or that any such contract 
was ever ratified by the company. As a general rule, a 
corporation acts through its board of directors. The di- 
rectors may authorize the president and secretary to enter 
into a contract which will bind the corporation, but such 
officers, merely by virtue of their office, have no right to 
contract to sell the real estate of the corporation. More- 
over, there is nothing to show that the directors ever au- 
thorized the making of any such contract by any person, 
or that any contract was made by the Parmeles, or either 
of them, purporting to act as officers of the company. The 
most that can be claimed for the language of the letters 
is that the Parmeles, as individuals, accepted an offer of 
Daniel Heenan, as an individual, to buy a “half section of 
land in Custer county,” and, upon delay in performance 
by Heenan, refused to make the conveyance. This evi- 
dence is insufficient to support the decree. 

We recommend that the judgment of the district court 
be reversed. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and the cause remanded for a new trial. 


REVERSED. 
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STATE OF NEBRASKA, APPELLER, V. SEVERAL PARCELS OF 
LAND; ANNIE B. HOMER, APPELLANT, 
Frrep January 18, 1906. No. 14,129. 

1, Tax Suit: Doren, Vacation or. A person against whose property 
a default decree upon constructive service has been rendered in 
a tax sult under the “Scavenger Law” (Comp. St., ch. 77, art. [X, 
secs. 1-48) is not entitled, as a matter of right, to have the same 
opened up after the term, either under the provisions of section 
82 of the code, or under the general equity powers of the court. 

2. Sale: ConrFIRMATION: OBJECTIONS. The provisions of the statute 
granting the landowner the right to object to the confirmation of 
sale, and defining the grounds of objection, afford him an op- 
portunity to have the question of the validity of the tax deter- 
mined before he is deprived of his property; but he may be re- 
quired to wait until confirmation is applied for to Htigate that 
question. 


APPHAL from the district court for Douglas county: 
ALEXANDER C. TROUP, JUDGE. Affirmed. 


Charles Battelle and William Baird & Sons, for appel- 
lant. 


John P. Breen, W. H. Herdman and A. G. Ellick, 
contra. 


LETTON, J. 


Under the provision of sections 1-48, article TX, chap- 
ter 77, Compiled Statutes 1903 (Ann. St. 10644-10691), 
commonly known as the “Scavenger Act,” a petition was 
filed in the district court for Douglas county, Nebraska, 
upon the first day of July, 1904, for the foreclosure of de- 
linquent taxes. The appellant Annie B. Homer is the 
owner of a certain tract, described in the petition, against 
which certain taxes and special assessments were levied. 
Notice was published as required by law, and, default hav- 
ing been made by her, a decree was entered foreclosing 
the tax lien. Before this tract was offered for sale by 
the county treasurer, the appellant filed in the district 
court a motion to vacate the default decree, and for per- 
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mission to defend the action. This motion was supported 
by an affidavit showing that she was a nonresident of 
Nebraska, and that she had not had actual notice of the 
commencement of the action, did not know of the same, 
and had not had an opportunity to make her defense. 
She further tendered an answer, alleging that the special 
assessments were void, but admitted the validity of the 
regular taxes and offered to pay the same. At the hearing 
upon this motion, the court overruled the same and re- 
fused to permit her to open up the decree and defend the 
action, from which order she has appealed. 

The appellant’s first contention is that section 82 of the 
code applies to the opening of judgments upon construct- 
ive service rendered under the provisions of this act. 
She further contends that, irrespective of section 82 of 
the code, a court of equity has ‘power to set aside a de- 
fault decree after the term at which it was rendered, 
and to permit a defense to be made. An inspection of 
the provisions of the law discloses, among other things, 
that it is made the duty of every property owner to ex- 
amine the petition; that the petition is to be taken as 
prima facie evidence of the legality of the taxes and of 
the amounts levied, and that such taxes and assessments 
are unpaid and deliquent; and the court is directed to 
enter a decree, where no answer has been filed, that the 
taxes are valid liens against the real estate, and that 
the amounts charged in the tax record are justly due 
to the plaintiff and chargeable against said parcels re 
spectively. Further, it is made the duty of the clerk of 
the district court immediately after the first of Septem- 
ber of each year to enter default by writing or stamping 
the word “defaulted” in the tax record, in the column 
marked defaulted, against each parcel of land upon which 
the taxes and assessments shown in the petition have not 
been fully paid, and on behalf of which no answer has 

been filed. It is further provided that the decree shall 
’ be taken and held to be several decrees against the sev- 
cral parcels of land set forth in the petition. 
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An examination of the provisions of the act shows 
that the proceeding required to be taken by the clerk of 
the district court in entering the word “default” op- 
posite each tract is merely clerical or administrative in 
its nature. This act is not a judicial act in any sense of 
the word. The clerk has no power to adjudge that the 
owner of the tract is in default for answer or plea. Such 
owner has the undoubted right to file his answer and 
present an issue as to the validity of the tax, or any part 
of it, and have it judicially determined at any time be- 
fore the court enters a default and renders the decree 
provided for by the statute. After that stage of the 
proceeding is passed, the owner of the tract is not en- 
titled, as a matter of absolute right, to have the decree 
set aside and be let in to defend, either under section 
82 of the code, or under the general equity powers of the 
court. If the landowner desires to question, the validity 
of the tax or the proceedings in the same suit, he can 
be required to wait until the time fixed for the confirma- 
tion of sale, when he may then present this issue for deter- 
mination as we shall presently see. The act provides for 
the sale, by the county treasurer, of each parcel of land, 
the issuance of a certificate of tax sale, and a period of 
two years is provided for redemption. 

The act further provides for the service of a notice 
upon the owner by personal service, if a resident, and by 
publication, if a nonresident, as well as upon every per- 
son in actual occupancy of the lands purchased, before 
confirmation may be had, and provides for the keeping 
of a “confirmation record” by the clerk of the district 
court, which shall describe the lands and notify the owner 
of the time and place for confirmation. It also provides 
for an examination of the proceedings by the court, and 
an order of confirmation if the purchaser is entitled 
thereto. Any person having an interest in the real estate 
may, at any time before confirmation, file objections 
thereto and enter notice thereof in the confirmation record. 

Section 39 is as follows: “Confirmation of sale shall 
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not be withheld, nor shall the sale be set aside except on 
one or more of the following grounds: First: That the 
court was without jurisdiction to enter the decree. Sec- 
ond: That the taxes or assessments on which the decree 
was based had been paid prior to the -decree, or sale. 
Third: That redemption had been made from the decree or 
treasurer’s sale thereunder. Fourth: That the land was 
not subject to taxation or to special assessment. Fifth: 
That the taxes and assessments, or a part thereof, were 
based upon proceedings wherein there had been fraud, 
gross injustice or mistake.” (Comp. St., ch. 77, art. TX). 
An appeal to this court from the order of confirmation 
is provided for. 

It will be observed that the fifth ground upon which 
confirmation may be refused is “that the taxes and as- 
sessments, or a part thereof, were based upon proceedings 
wherein there had been fraud, gross injustice or mistake.” 
This is a very broad and far-reaching provision. We have 
already considered and construed the force and effect 
of a like provision with regard to special assessments, 
and have held in Wead v. Omaha, 73 Neb. 321, that a pro- 
ceeding which deprives a person of his property by 
means of a void tax is “gross injustice.” If the pro- 
ceedings by which it was sought to impose a special as- 
sessment upon the appellant’s property were void, they 
were certainly grossly unjust, and the appellant has the 
right at a subsequent stage of the proceedings to raise 
an issue as to the validity of such assessment, and to 
-have the same tried and determined. While there is no 
provision in the law for setting aside or modifying the 
default decree, section 48 of the act under consideration 
provides: “This act shall he deemed to be cumulative,” 
etc. Plaintiff, then, still has the right reserved to her, 
which is provided under the general revenue law, of pay- 
ing the taxes assessed against the property, under pro- 
test, and bringing an action to recover the same by legal 
proceedings in the ordinary method. Not only are these 
rights preserved to her, but if the tax she complains of is 
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absolutely void she may restrain the collection of the 
same by injunction. Touzalin v. City of Omaha, 25 Neb. 
817; Bellevue Improvement Co. v. Village of Bellevue, 39 
Neb. 876; Chicago, B. & Q. R. Co. v. City of Nebraska City, 
53 Neb. 453; Rothwell v. Knox County, 62 Neb. 50. A 
direct proceeding is therefore open to her to attack the 
validity of the tax and the default decree based thereupon. 
If she has these rights, why should the orderly administra- 
tion of this law be hampered and the courts be harrassed 
by allowing proceedings of the nature of the one at bar, 
and thus burden the courts with the trial of the un- 
necessary issue as to notice? Each owner of property 
is charged with the knowledge that his property is held 
subject to the burden of providing its due proportion of 
funds for public purposes. It is a matter of common 
knowledge that there are times and seasons fixed in the 
administration of all tax laws, within which certain acts 
must be performed, or certain consequences follow. 
While the appellant is entitled not to be deprived of her 
property without due process of law, the fact that the 
decree has been rendered does not operate to deprive her 
of that right. It is still preserved to her, and she may 
have her day in court before she is divested of her title. 
If the appellant has the right to open up this decree, 
we may as well set aside the legislative provision re- 
stricting the time within which the general decree upon 
the tax suit is to be rendered, and thus leave the time of 
making up an issue as to the validity of the tax to the 
whim of any nonresident landowner who did not receive 
actual notice of the filing of the tax petition. This we 
deem inadvisable and not justified by the terms of the 
statute. See County of Washington v. German-Ameri- 
can Bank, 28 Minn. 360; State v. Faribault Waterworks 
Co., 65 Minn. 345, 68 N. W. 35. 

We do not wish to be understood as deciding that, if the 
Aistrict court in its discretion had permitted the filing of 
the answer and had litigated the questions at issue, its 
decree would not have been valid, but, the court having 
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refused to do this, we hold that it was not compelled to 
reopen the decree, either under the provisions of section 
82 of the code, nor as a part of its general power as a 
court of equity. There has been no abuse of discretion, 
and therefore no right of reversal. 

The judgment of the district court is therefore 


AFFIRMED, 


MATHIAS BARBER V. STATE OF NEBRASKA. 
Fiten JANUARY 18, 1906. No. 14,193. 


1, Criminal Law. Jury. Where the regular pane! of the petit jury has 
been discharged, it is not error, in a criminal case, to summon a 
new jury under the provisions of section 664 of the code. Barney 
v. State, 49 Neb. 515, followed. 


2. Instruction. Under the circumstances of this case, an instruction 
to the effect that, “if any witness for the state has wilfully tes- 
tified falsely as to any material fact in the case, you are at liberty 
to disregard the entire testimony of such witness, unless corrobo- 
rated by other evidence,” was proper, and it was error to refuse 
the same at defendant’s request. Titterington v. State, ante, p. 
158, followed. 


3. An instruction to the effect that the disagreement of witnesses in 
minor points “does not necessarily militate against the candor 
of any of them,” approved in Davis v. State, 51 Neb. 301, criti- 
cised. 


Error to the district court for Lincoln county: HANSon 
M. GRIMES, JUDGE. Reversed. 


Hoagland & Hoagland, for plaintiff in error. 


Norris Brown, Attorney General, W. T. Thompson, and 
L. E. Roach, contra. 


LETTON, J. 


Mathias Barber was convicted of receiving, with intent 
to defraud the owner, a certain cow, knowing the same to 
have been stolen. 
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1. He complains that the district court erred in over- 
ruling his motion to quash the panel of the petit jury 
summoned by the sheriff. It appears that the regular 
jury impancled for the term had been engaged in the 
trial of another case, in which some of the same witnesses 
testified and like facts were in controversy as in this 
case, and that for this reason it had been discharged by 
the court and a new venire ordered in accordance with 
section 664 of the code. It is contended that the new 
venire should have been summoned under the provisions 
of section 465@ of the criminal code. This contention has 
been considered and passed upon by this court adversely 
to the position of the defendant in the cases of Barney v. 
State, 49 Neb. 515, and Fanton v. State, 50 Neb. 351. 
With the rule established in these cases we are satisfied, 
and see no reason for disturbing the same. 

2. It is urged that it was error to allow the witnesses 
Vie Morgan and Maude Morgan to testify as to conver- 
sations between them and one Markee, whom the state 
claimed had stolen the cow. The testimony set forth in 
the record was immaterial, and could not aid the jury 
in determining whether the cow was in fact stolen. It 
might have properly been stricken out if the defendant 
had requested it, but this was not done. We think the 
defendant suffered. no prejudice by this evidence, but that 
it should not be received upon another trial, since it 
throws no light upon the issue. 

3. The following question was asked of the witness 
Jepson on cross-examination by the state: “You had been 
a witness for Barber before, when he was charged with 
stealing Collins’ cow?” The question was objected to by 
the defendant and the objection was sustained. This 
question was evidently improper, since it suggested to the 
jury that the defendant had formerly been charged with 
stealing a cow. It is now charged that the putting of the 
question was such misconduct of counsel as to prejudice 
- the defendant: The defendant, however, rested content 
with making the objection, and did not ask the court to 
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admonish counsel or instruct the jury to disregard the 
inference suggested, and is not entitled now to urge that 
the court should have gone further, when he failed to re- 
quest it. 

4. Complaint is made of the instructions given and re- 
fused. Instruction No. 4 given by the court is, in sub- 
stance, to the effect that the state claims that the cow 
was stolen by one Markee, and that the defendant re- 
ceived the cow with the intent to defraud the owner thereof, 
knowing that she was stolen; that, if the evidence satisfies 
the jury beyond a reasonable doubt that Markee stole the 
cow and that the defendant received the same knowingly, 
with the felonious intent to defraud the owner thereof, 
then they should find the defendant guilty; while the fifth 
instruction is to the effect that, if the evidence was in- 
sufficient to satisfy the jury that the cow was stolen by 
Markee, yet, if it satisficd the jury that the cow was stolen 
and that the defendant received it, knowing it to have 
been stolen, and with the intent to defraud the owner, 
then they should convict the defendant. It is contended 
that these instructions are contradictory; that, if there 
was a failure of proof as to the stealing of the cow by 
Markee, there was a failure of proof that any one stole 
her, and, consequently, there could be no conviction upon 
the offense charged. The theory of the state was that the 
defendant received a cow which had been stolen by 
Markce, and the only evidence of the theft was positive 
testiniony that the cow was taken by Markee. While the 
fifth instruction may be correct as an abstract proposition 
of law, we think it inapplicable to the issue in the case, 
tended to confuse the jury, and-should not have been 
given. While, perhaps, not prejudicially erroneous, upon 
a new trial it should not be repeated. 

As to the refusal to give instructions 9 and 10 requested 
by the defendant, the proposition embodied in inStruction 
No. 9 is given in the eighth instruction given by the court 
on its own motion, and hence it was not error to refuse 


thesame. The portion of instruction No. 10 which tells the 
38 
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jury that, if they believe from the evidence that either the 
witness William Morgan or Vie Morgan is a person of bad 
reputation for truth and veracity, this fact goes to dis- 
credit his or her testimony, and the jury may entirely 
disregard it, except as corroborated, is also given in the 
eighth instruction given upon the court’s own motion, 
except that these witnesses are not pointed out specifically 
by name. We have heretofore held that it was not error 
to give an instruction of this character which pointed 
out witnesses specifically by name, where evidence had 
been given for the purpose of impeachment by showing 
the-bad reputation for truth and veracity of these wit 
nesses in the neighborhood in which they live. Watson v. 
Roode, 30 Neb. 264. The reason for this departure from 
the gencral rule is discussed in the case of Argabright v. 
State, 49 Neb. 760, and the ground for the rule set forth. 

That portion, however, of instruction 10, which is as 
follows: “And, if the jury believe from the evidence that 
any witness for the state in this case has wilfully testi- 
fied falsely as to any material fact in the case, you are at 
liberty to disregard the entire testimony of such witness, 
unless his testimony be corroborated by other evidence,” 
is not found in any part of the charge to the jury, and it 
is urged that this was error of such prejudice to the de 
fendant that he is entitled to a new trial on account of the 
refusal thereof. The question of whether it is prejudicial 
error to refuse such an instruction as this has been re- 
cently passed upon by this court in Titterington v. State, 
ante, p. 153. This was a cattle stealing case, in which 
there was a direct conflict in the testimony. An instruc- 
tion upon this point requested by the defendant was re- 
fused, and the court failed to instruct the jury upon the 
point involved upon its own motion. It appeared that 
in that case the court refused to give the instruction re 
quested because it did not contain the qualifying words, 
“unless corroborated by other competent proof.” In the 
instruction requested in this case these qualifying words 
are contained. In the case at bar there is a direct and ir- 
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reconcilable conflict between a part of the testimony of 
some of the witnesses of the state and that of some of the 
witnesses for the defendant, and, if the jury believed 
that any witness wilfully testified falsely, the defendant 
was entitled to have it instructed that it might reject the 
testimony of such witnesses, unless corroborated. There 
is a further resemblance between this case and the Titter- 
ington case, in this, that the trial court, in both cases, 
instructed the jury upon its own motion “that the dis- 
agreement of witnesses in minor points does not neces- 
sarily militate against the candor of any of them.” The 
giving of this instruction is criticised in the opinion in 
that case. The instruction is copied from Davis v. State, 
51 Neb. 301, where it was held that the defendant had no 
reason to complain of it. We think, however, it comes 
very close to infringing upon the province of the jury 
as to the weight to be given to the testimony, and seri- 
ously doubt the propriety of giving it. The refusal to 
instruct upon the theory, falsus in uno, falsus in omnibus, 
was erroucous, and of such prejudice to the defendant that 
a new trial should be granted. 

We think it proper to state that the substance of the 
propositions embraced in a number of the instructions 
requested by the defendant should have been given, since 
they cover points upon which it was proper that the jury 
should be instructed, if so requested, and which were not 
given in the charge of the court. 

The judgment of the district court is reversed and a 
new trial ordered. 

REVERSED. 
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JOHN A. ORR ET AL, APPELLANTS, V. JOHN H. HALL ET AL, 
APPELLEES, 


Finep January 18, 1906. No. 14,094. 


Sales: Srarute or Fraups. An oral contract for the sale of goods, 
chattels, or things in action, for a price exceeding $50, is void, 
unless some of the goods, or evidences of some of the things, have 
been delivered to and accepted by the buyer, unless he shall have 
paid the whole or some part of the purchase price. Comp. St., ch. 
32, sec. 9. : 


APPEAL from the district court for Scott’s Bluff county: 
HANSON M. GRIMES, JUDGE. Affirmed. 


Wright & Wright, C. F. Manderson, W. A Dilworth, 
EH. R. Duffie and J. EH. Kelby, for appellants. 


Kirkpatrick & Hager and J. H. Castleman, contra. 


AMES, C. 


On or about December 1, 1903, appellant Orr, as the 
agent of appellant Leavitt, applied to appellee Hall to 
purchase from the latter ten shares of the capital stock 
of the Winters Creek Irrigation Company, a corporation 
of this state. At that time Hall was the owner of but 
seven shares of such stock, but had contracted and partly 
paid for the three additional shares desired. There was 
an oral agreement then made between Orr and Hall that 
the latter should complete his purchase within a week 
from that date, and should then execute a transfer of the 
whole ten shares to Leavitt, and deposit them in the First 
National Bank of Scott’s Bluff, subject to the demand of 
Orr, who agreed that on or before that time he would 
deposit in it the sum of $900 to the use of Hall upon, and 
in consideration of, the delivery of the shares as afore- 
said. Within the week Orr delivered to the bank a check 
on the “Irrigators Bank” payable to the order of the First 
National Bank and signed by the partnership of Wright, 
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Orr & Howard, of which Orr was a member. At the 
time of the delivery of the check to the bank, Orr also de- 
livered to it a memorandum on a separate piece of paper 
as follows: “This amount to be paid on ten shares of 
Winters Creek stock of J. H. Hall, am to pay ninety 
cents on the dollar for same, are to be left.at your bank 
for me with transfer. J. A. Orr.” The check and mem- 
orandum were put in an envelope together, and were re- 
ceived and retained by the bank. Shortly afterwards cer- 
tificates of ten shares of the stock were deposited by Hall 
with the bank, but without any transfer or assignment of 
them to Orr or Leavitt, and without any instruction or 
direction to deliver the same to either of them. On the 
contrary, he directed that they were to be kept, and they 
were kept, among the private papers.of Hall in the bank, 
until some time later, when he transferred them to the 
bank as collateral security for a loan of money which 
he procured from it. In the meantime he explicitly re- 
fused, and still refuses, to transfer or deliver them to 
the plaintiffs or either of them. This is an action to com- 
pel a specific performance of the agreement, and resulted 
in the district court in a judgment of dismissal and for 
costs. The plaintiffs appealed. 

We are unable to see how the decision could have heen 
different. The agreement is made out with sufficient cer- 
tainty and clearness. It rests wholly in parol, except the 
memorandum delivered to the bank by Orr which, if obliga- 
tory upon either of the parties, binds Orr, or Orr and his 
principal alone. The statute (Comp. St. 1903, ch. 32, 
sec. 9, Ann. St. 5958), expressly provides: “Every con- 
tract for the sale of any goods, chattels, or things in 
action, for the price of fifty dollars or more, shall be 
void unless, first, a note or memorandum of such contract 
be made in writing, and be subscribed by the party to be 
charged thereby; or, second, unless the buyer shall accept 
and receive part of such goods or the evidences, or some 
of them, of such things in action; or third, unless the 
buyer shall, at the time, pay some part of the purchase 
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money.” Now, no memorandum subscribed by the party 
sought to be charged has ever been made, and such mem- 
orandum as was made was not made at the time of enter- 
ing into the agreement, nor at any time in the presence, 
or with the concurrence, of the defendant. Nor were 
the shares, or any of them, or any evidences of them at 
any time delivered, or the purchase price or any of it 
at any time paid. Nor do we think that for any of these 
purposes the bank can be considered as the agent of either 
. party, although it was proposed to make it the agent of 
both parties in the capacity of stakeholder, and it did 
become such agent for the plaintiff Orr, but it did not 
have, and it was not contemplated that it ever should have, 
any authority as contracting agent for either party. 

The check on the Irrigation Bank did not satisfy the 
requirement of the statute. It was not made or men- 
tioned at the time of entering into the oral agreement, and 
it was not money, nor accepted as such or in lieu thereof, 
nor accepted at all, and it was not payable to the vendor 
nor delivered even to the. First National Bank, except con- 
ditionally. For these reasons, we recommend that the 
judgment of the district court be affirmed. 


Letron and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 


AFFIRMED. 


IN RE ESTATE OF POPE. 
LypiA E. Pore v. CHARLES C. MCENDRED. 


Firep January 18, 1906. No. 14,100. 


Special Administrator, Removal of: Finat Orper. An order by a 
county court, made in a probate proceeding, removing a special 
administrator for cause and appointing another to serve in his 
place and stead, is a final order and appealable within the terms 
of section 42, chapter 20 of the Compiled Statutes, 
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Ernor to the district court for Merrick county: JAMES 
G. Reever, Juper. Reversed with directions. 


Patterson & Patterson and J. J. Sullivan, for plaintiff in 
error. 


George W. Ayres, contra. 
AMES, C. 


The plaintiff in error is the widow of James H. Pope, 
deceased, who died leaving a will in which she is named 
as sole residuary legatee and nominated as sole executrix. 
Pending the probate of the will, which was contested, and 
the issuance of letters testamentary *thereon, she was ap- 
pointed special administratrix of the estate pursuant to 
section 180, chapter 23, Compiled Statutes 1903 (Ann. St. 
5045), and duly qualified as such. Afterwards the court 
removed her for alleged negligence or misconduct in office 
and appointed another to serve as special administrator in 
her place and stead. From the order of removal she ap- 
pealed to the district court, where an appeal from an order 
admitting the will to probate was also pending. The 
former appeal was dismissed on motion, on the ground 
that the order of removal was not appealable. From the 
judgment of dismissal she prosecutes error. 

The order of removal is evidently final as to Mrs. Pope, 
who is directly and perhaps seriously affected thereby, 
and is clearly appealable under section 42, chapter 20, 
Compiled Statutes 1903 (Ann. St. 4823), which provides: 
“Tn all matters of probate jurisdiction, appeals shall be 
allowed from any final order, judgment, or decree of the 
county court to the district court by any person against 
‘ whom any such order, judgment, or decree may be made or 
who may be affected thereby.” 

It is therefore recommended that the judgment of the 
district court be reversed and the cause remanded, with in- 
structions to proceed upon the appeal as provided by law. 


Lerron and OLDHAM, CC., concur, 


are ry 
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By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and the cause remanded, with instruc- 
tions to proceed upon the appeal as provided by law. 


REVERSED. 


BELLZORA PRICE, APPELLANT, V, DANIEL EX, PRICE, APPELLEE. 
-Frnep January 18, 1906. No. 14,099. 


1. Husband and Wife. It fis the right and privilege of a husband to 
fix in good faith a domicile for himself and wife, and, when he 
does so, it is the duty of the wife to follow her husband to such 
domicile and live with him there as his wife. 


: MAINTENANCE, It is the duty of the husband to provide for the 
reasonable support and maintenance of his wife during the con- 
tinuance of the marriage relation; and, when the husband without 
_just cause fails to provide for the support and maintenance of the 
wife, she may maintain an action against him for reasonable 
maintenance, unless by her own act of abandonment of the hus- 
band’s domicile, or some other act wholly inconsistent with her 
duty as his wife, she has forfeited her right to such maintenance. 

3. Abandonment: Evipence. To defeat a wife’s claim for support and 
maintenance on the ground of voluntary abandonment of the hus- 
band’s domicile, the fact of such abandonment must be established 
by cogent proof. 


4. Evidence examined, and held not sufficient to establish a voluntary 
abandonment of the husband by the wife. 


APPEAL from the district court for Hamilton county: 
BENJAMIN F. Goon, Jupce. Reversed with directions. 


O. A. Abbott, for appellant. 
Stark & Grosvenor, contra. 


OLDHAM, C. 


This was an action for support and maintenance insti- 
tuted by the plaintiff wife against the defendant husband. 
The petition alleges the marriage between plaintiff and 
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defendant in the city of Grand Island, Nebraska, April 
12, 1900; that after the marriage plaintiff and defendant 
lived together as husband and wife in the village of Phil- 
lips, Hamilton county, Nebraska, until the latter part of 
August, 1900, when, by mutual agreement, plaintiff re- 
moved to the city of Grand Island with her children by 
a former marriage; that after plaintiff’s removal to Grand 
Island defendant continued to visit and cohabit with her 
as her husband until the month of June, 1901, when de 
fendant abandoned the plaintiff, and refused and neg- © 
lected to further provide for her support and mainte- 
nance. The petition prayed for a reasonable allowance. 
from defendant’s income for plaintiff’s support. The 
answer admitted the marriage, and denied each and every 
other allegation contained in the plaintiff’s petition, and 
by way of cross-bill asked for a divorce from the plaintiff 
on the grounds of wilful abandonment without just cause 
for more than two years. On issues thus joined, there was 
a trial to the court and a judgment dismissing both the 
petition of the plaintiff and the defendant’s cross-bill, 
and taxing each of the parties with their own costs. To 
reverse this judgment plaintiff has appealed to this court. 

There is very little conflicting testimony in the record, 
the contest mainly depending upon the presumptions aris- 
ing from undisputed or clearly established facts, which 
may be briefly summarized as follows: At the time of the 
marriage, plaintiff was a widow and the mother of four 
children by her former marriage, the oldest one being a 
son about 18 years of age, and the younger ones being 
daughters, ranging in age from 9 to 16 years. Defendant 
was a middle-aged man, a widower, who was the father of 
3 children, all girls, ranging in age from 7 to 13 years. 
Each of the parties were of high moral and social stand- 
ing. The defendant husband resided in the village of 
Phillips, about 9 miles distant from the city of Grand 
Island, where the plaintiff wife resided at and before the 
marriage. After the marriage plaintiff and her 3 younger 
children resided with defendant and his children in the 
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village of Phillips until the latter part of August, 1900. 
Plaintiff, at the time of the marriage, was the owner of 
a home in Grand Island of the value of about $800, and 
also had $1,000 loaned at interest, which she had received 
from her first husband. It fairly appears from the record 
that, by mutual agreement between the husband and wife, 
the wife returned with her children to her home in Grand 
Island for the purpose of sending them to school there dur- 
ing the years 1900 and 1901. While there is some suggestion 
in the record that this arrangement was without the ap- 
proval of the husband, yet his conduct toward plaintiff 
after her removal to Grand Island shows that he ac- 
quiesced in her conduct, for he testifies that he visited her 
from time to time at her home in Grand Island, and co- 
habited with her at the time of such visits, dnd contributed 
small sums of money for her support during the school 
year of 1900 and 1901. It is fairly suggested by the evi- 
dence that there existed some dissatisfaction between 
plaintiff and defendant during their residence in Phillips, 
on account of the interference of relatives of the two 
families of children in the management and government 
of the children. 

When the school year had ended, defendant wrote to 
plaintiff, stating his inability to maintain the two families 
in the two places, and inquired her intention as to return- 
ing to live with him at Phillips. While the oral testimony 
shows that plaintiff had objected to going back to Phillips 
to live with defendant, yet she answered his letter, say- 
ing that she would return to live with defendant at 
Phillips when he provided a home there for her. Defend- 
ant owned no real estate and very little personal prop- 
erty at that time, and relied on renting property to pro- 
vide a home. He answered her letter, telling plaintiff, - 
in substance, to inform him when she intended to come to 
Phillips, that he might prepare for her, and suggested 
that she should help furnish the home and contribute to 
the support of her own children, if she should bring them 
with her. Here follows the only material conflict in the 
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testimony. Plaintiff claims that she answered this letter 
by a note, asking him to come to see her to arrange for 
her return to Phillips, and that in response to this note 
defendant came to Grand Island and suggested to her 
that they could just as well continue to live apart, as 
they were, for the next three or four years, but that, if 
in the meantime she wanted to come to Phillips to live, 
he might rent a house there. Defendant denies receiving 
this note, and denies the visit and conversation testified 
to by the wife. After this defendant ceased correspond- 
ing with his wife, and has never provided anything for her 
support and maintenance. In the following December de- 
fendant went to the city of Washington as a temporary 
secretary of Congressman Stark, and remained there in 
that capacity until the following April. During this time 
plaintiff wrote several communications to defendant, of- 
fering to go and live with him at Washington, and later, 
when he had returned, she offered to live with him at 
Aurora, Nebraska; but defendant made no response to any 
of these communications, and never again went to visit 
his wife. 

We think there are certain elementary principles that 
should govern the judgment and finding in this case. The 

first is that it is the right and privilege of the husband to 
fix in good faith a domicile for himself and his wife. 
Second, it is the duty of the wife to follow her husband 
to such domicile as he may provide in good faith, and 
there to live and cohabit with him as his wife. It is also 
the primary duty of the husband to provide for the rea- 
sonable support and maintendnce of his wife according 
to his rank, standing, and financial ability, when she ac- 
companies him to the domicile which he has selected. The 
right of the wife to such reasonable support and main- 
tenance can be defeated only when she wilfully and with- 
out just cause, either abandons the domicile of the hus- 
band, or commits some overt act inconsistent with her 
duty as.a wife. The law presumes that a man does not 
intend to abandon his family, in the absence of cogent 
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proof to the contrary (Jennison v. Hapgood, 10 Pick. 
(Mass.), 77, 99), and the same rule applies with reference 
to the wife. 

Now, the only way that plaintiff could be defeated in 
her claim for reasonable support and maintenance would 
be by a finding of fact that she had voluntarily and in- 
tentionally, and without good cause, abandoned the domi- 
cile of her husband, which he had provided for her. From 
the evidence in this case, we are unable to find this fact. 
Plaintiff went to Grand Island with the consent and ac- 
quiescence of her husband. In every communication from 
her to the husband she has expressed a willingness to 
live with him whenever and wherever he might provide a 
home, although it does appear in the testimony that she 
had expressed a desire that the home should be at some 
other place than the village of Phillips. While defend- 
ant suggested in his communication to his wife an in- 
tention to procure a home for her, yet the evidence fails 
to show that he ever did so. We are therefore impressed 
with the conclusion that plaintiff has never done anything 
to defeat her right to a claim on the defendant for rea- 
sonable support and maintenance according to his earn- 
ing capacity and financial holdings. The evidence shows 
that defendant’s earning capacity is about $50 a month, 
and that he has three minor children dependent on him 
for support. The evidence shows that he is the owner of 
property of the value of about $500, to which nothing has 
been contributed from the joint earnings of plaintiff and 
defendant, or from her separate estate. We think under 
this showing that only a reasonable contribution from 
defendant’s income be awarded the plaintiff for her sup- 
port. It seems to us that $100 a year, paid in quarterly 
instalments, after judgment has been rendered on this 
mandate, would be just and equitable in view of the con- 
dition of each of the parties, and that these contributions 
should continue until the defendant provides a suitable 
home for plaintiff. 

_.We therefore recommend that the judgment of the dis- 
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‘trict court be reversed and the cause be remanded, with 
directions to the court below to enter a judgment for the 
plaintiff for the sum of $100 a year for her support and 
maintenance from June 18, 1901, to the date of the entry 
of this judgment in the district court, and that a further 
decree be entered awarding plaintiff support and main- 
tenance at the rate of $100 a year, to be paid in quarterly 
instalments until defendant has provided a home for plain- 
tiff in which she may live with him as his wife. 


AMEs and Lerron, CO., concur. 


By the Court: For the reasons given in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and the cause remanded, with directions 
to the court below to enter a judgment for the plaintiff 
’ for the sum of $100 for her support and maintenance from 
June 18, 1901, to the date of the entry of this judgment 
in the district court, and that a further decree be entered 
awarding plaintiff support and maintenance at the rate of 
$100 a year, to be paid in quarterly instalments until de 
fendant has provided a home for plaintiff in which she may 
live with him as his wife. , 

JUDGMENT ACCORDINGLY. 


ARTHUR P. HARVEY BT AL. V. CECILE Ross HARVEY. 
Fimep JANUARY 18, 1906. No. 14,101. 


1, New Trial: Jornr Motion. Where all the codefendants join in a 
motion for a new trial, which is not good as to all, the motion 
should be overruled. 


2. Conspiracy: SEveRaL JupoMENTS. Where several defendants are pro- 
ceeded against as conspirators in the commission of a tort, which 
would be actionable if committed by one alone, a judgment against 
one or more of such defendants may be sustained without proof 
of a conspiracy among all of them, 
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3. Husband and Wife: ALIENATION OF AFFECTIONS: Evinence. In an 
action by a wife for the alienation of the affections of her hus- 
band, evidence of the earning capacity and the financial condition 
of the husband is admissible as affecting the quantum of dam- 
ages, if any, that the wife may recover for the loss of her hus- 
band’s support. . 


4. Instructions. It is not error to refuse an instruction not based on 
either the pleadings or the evidence. 


5. Quantum of damages examined, and held not so clearly excessive as 
to suggest prejudice and passion in the award. 


Error to the district court for Keya Paha county: 
WILLIAM H. Westover, JUDGE, Affirmed. 


W. C. Brown, A. L. Tingle and L. T. Genung, for plain- 
tiffs in error. 


Lear & Wilhite, contra. 


OLDHAM, C. 


This was an action for the alienation of affections, in 
which the.plaintiff, Cecile Ross Harvey, wife -of George 
D. Harvey, alleged that William H. Harvey, Mary B. 
Harvey, and Arthur P. Harvey, who are respectively the 
father, mother and brother of George D. Harvey, con- 
spired together, for the purpose of estranging and alienat- 
ing the affections of George D. Harvey from the plain- 
tiff, his wife, and causing him to abandon plaintiff, and 
refuse to live with her as her husband and to provide for 
her support and maintenance. The defendants answered 
jointly, admitting the marriage of plaintiff to George D. 
Harvey, and denying each and every other allegation in 
the petition. On issues thus joined, there was a trial to 
the court and jury, a verdict for the plaintiff for $3,000 
damages, judgment on the verdict, and to reverse this 
judgment defendants bring error to this court. 

The facts underlying this controversy are that for sev- 
eral years the defendants in this cause of action and 
George D. Harvey, husband of the plaintiff, have resided 
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together on a cattle ranch in Keya Paha county, Ne 
braska, known as the “Harvey Ranch.” The two sons and 
the father were engaged in ¢attle raising, and all lived 
together in a large house on a quarter section of the ranch, 
which had been homesteaded by George D. Harvey. In 
1901 the plaintiff was employed as a domestic in the 
Harvey household, and during the time of her service an 
intimacy sprang up between her and George D. Harvey, 
which resulted in furnishing plaintiff with “a child for 
her cradle before she had a husband for her bed.” Some 
time after the birth of the child, plaintiff instituted a 
bastardy proceeding against George D. Harvey, and in - 
compromise of this proceeding George D. Harvey agreed 
to and did marry plaintiff, and took her and the child to 
live with the family on the Harvey Ranch. , Plaintiff, 
prior to her marriage, had made a homestead entry on a 
quarter section of land about three miles from the Harvey 
Ranch, on which a sod house had been erected, containing 
little or no furniture or other conveniences of life. The evi- 
dence shows that immediately on the arrival of the plaintiff 
at the Harvey Ranch, defendant Arthur P. Harvey, her 
brother-in-law, began a well-directed effort to drive plain- 
tiff from the household and to separate her from’ his 
brother. On numerous occasions he applied all kinds of 
vile epithets to her in the presence of the family, and told 
neighbors that they intended “to make it so hot for her that 
she would have to leave.” There was also evidence tending 
to show that the mother-in-law, Mrs. Harvey, cooperated 
to some extent in the design of her codefendant, Arthur 
P. Harvey, but there is practically no evidence in the 
record that the father, William H. Harvey, concerted with 
the other defendants in the matter of bringing about the 
separation of plaintiff and her husband. After about 
three weeks of her residence on the Harvey Ranch plain- 
tiff, as she alleges, because of her ill treatment, agreed to 
leave the ranch and go back and live on her homestead, if 
her husband would come and stay with her there at nights. 
With this understanding, she went to the sod house on 
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her homestead with her husband, who left her a very 
scanty provision of food, and took her to a neighbor’s and 
got permission for her to stay all night, and promised to 
come the next night to stay with her on the homestead. 
She returned to her homestead next morning, but the hus- 
band remained at home, and abandoned his wife and child, 
and left her with her offspring in much the same condition 
as Abraham of old is said to have left his handmaiden 
Hagar and her child, when he parted from them in the 
wilderness. At the close of the testimony, defendants 
all joined in a motion to direct a verdict. This motion 
was overruled, and this ruling is complained against in 
the brief of the defendants. 

The contention seems to be that, because the plaintiff 
had alleged conspiracy between the three defendants and 
the testimony was not sufficient to show that all the de- 
fendants had conspired together, therefore the entire cause 
of action failed. In some jurisdictions the allegation of 
conspiracy to commit a tort is treated as mere surplus- 
age in a petition, and the defendants named are all pro- 
ceeded against as joint tortfeasors. This rule, however, is 
subject to the following qualifications: Where the act, if 
committed by any one of the parties charged, would con- 
stitute an actionable wrong, then the allegation of con- 
spiracy is surplusage, except as to the rule of admission 
of evidence making admissions and statements of one of 
the conspirators binding on the rest. On the contrary, 
if the tort be actionable only when committed by a con- 
spiracy, no recovery can be had without proof of the con- 
spiracy. 1 Jaggard, Torts, ch. 9, p. 689; Parker v. Hunt- 
ington, 2 Gray (Mass.), 124; Garing v. Fraser, 76 Me. 37; 
Brinkley v. Platt, 40 Md. 529. Now, in the case at bar, 
the tort alleged was actionable, if committed by any one 
of the defendants, whether the others confederated to 
bring about the result or not. Consequently, when the 
three defendants joined in a motion to direct a verdict, 
the court was justified in overruling the motion, although 
the eyidence may not have been sufficient to establish a 
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tort against William H. Harvey, had he moved separately 
for a directed verdict in his favor. The same condition 
exists with reference to the motion for a new trial, all 
three of the defendants having joined in this motion, and, 
according to the rules of procedure in this state, the mo- 
tion, not being good as to all, was properly overruled. 

Complaint is next urged against the action. of the trial 
court in admitting evidence offered by plaintiff to show the 
financial ability and business thrift of her husband. We 
think this evidence is clearly admissible. If plaintiff had 
suffered the loss of the association and support of her 
husband through the agency of the defendants, or any of 
them, her measure of damages would be her actual loss 
of support, and also the loss of affections and the humilia- 
tion and disgrace, if any, which she might suffer as a 
logical result thereof. In estimating the amount of her 
loss of support, it was proper for the jury to take into 
consideration the earning capacity and the financial stand- 
ing of the husband. 

It is urged that the court erred in not instructing the 
jury as to the privilege of the defendants father and 
mother in advising in good faith with their son with refer- 
ence to his domestic relations, even if such advice had led — 
to a separation from the plaintiff. With reference to 
this contention, it is well to suggest that no such instruc- 
tion was requested by the defendants, or any of them, 
and again, as both defendants father and mother denied 
that they had ever advised their son to abandon his wife, 
there was no testimony on which to base the instruction. 
Rath v. Rath, 2 Neb. (Unof.) 600. 

It is finally claimetl generally that the court should 
have given more specific instructions to the jury, but no 
instruction given by the court is pointed out as inherently 
wrong. While it is true the instructions were very gen- 
eral in their nature, vet no instruction of any kind was 
requested by the defense, and, consequently, under the 
well-established rule of this court, defendants are not in 
shape to avail themselves of this complaint. 

39 : 
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Complaint is also made that the damages awarded are 
excessive, but a careful review of the entire record fails 
to convince us that the damages are so disproportionate 
to the loss sustained as to suggest passion and prejudice in 
the award. 

Finding no reversible error in the record, we recom- 
mend that the judgment of the district court be affirmed. 


- AMES and LETTON, CC., concur. 
By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


C. FE. BLANKE TEA & Corree COMPANY V. FRANK D. BAGER. 
Firep January 18, 1906. No. 13,999. 


Evidence examined, and held not to support the verdict of the jury. 


Error to the district court for Lancaster county: AL- 
BERT J. CORNISH, JUDGE. Reversed. 


Mockett & Polk, for plaintiff in error. 
J. C. McNerney, contra. 


DuFrFip, C. 


Frank D. Eager sued the C. F. Blanke Tea & Coffee Com- 
pany to recover for certain advertising and for stationery 
furnished one J. W. Jobnston, the alleged agent of said 
company. It is claimed that Johnston was employed in 
advertising and selling goods of the Blanke company, and 
that the account sued on was made in their interest. The 
case was first tried in the county court, and upon appeal 
to the district court Eager filed an amended petition, 
which, it is alleged, contained new matter by way of an 
estoppel; and a motion was made to strike the petition 
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from the files on the ground that it presented other and 
different issues than those tried in the county court. The 
motion was overruled, and this constitutes one of the 
errors assigned. If the petition filed in the district court 
presented issues not tried in the county court, the remedy 
was to strike them out, not to strike the whole petition. 

The jury returned a verdict in favor of the plaintiff 
below, and it is urged that this verdict is not supported by 
the evidence. The undisputed evidence shows that the 
Blanke company are wholesale dealers in teas, coffees and 
spices, with their principal place of business in the city 
of St. Louis. Charles Spies & Co. have a house at Kan- 
gas City, Missouri, with the exclusive right of handling 
the Blanke company’s coffees in certain specified terri- 
. tory, including the state of Nebraska. Eager offered in 
evidence the testimony of a stenographer employed by 
Johnston to the effect that Johnston received circular 
letters from the St. Louis house of the Blanke company 
containing directions and advice to their agents. It was 
also ‘shown that Johnston made an arrangement with 
Tucker Bros. of Lincoln to handle a large amount of coffee, 
nearly a carload, agreeing to take back what was not 
disposed of within a certain time. Tucker Bros., from the 
great amount involved in the deal, were somewhat fear- 
ful of Johnston’s authority to carry out his agreement 
and telegraphed the Blanke company at St. Louis relat- 
-ing thereto. No copy of this telegram, or of any reply, is 
contained in the record, but on July 15, 1901, Johnston 
wired the Blanke company as follows: “Your wire to 
Tucker Bros. shown me. Rush this order. Ship every 
pound. No consignment, simply agreed to relieve them of 
any goods not sellers, as I selected goods myself. Will 
sell them as much more within twenty days. Have writ- 
ten fully. Answer.” It is further shown that some of 
the unsold coffee was taken back by Johnston. It is 
further in evidence that Eager gave directions to have 
five copies of his paper containing the advertisement of 
the Blanke company’s goods, and which represented 
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Johnston as the agent for Nebraska, mailed to said com- 
pany during the time the advertisement was running, 
and that orders for goods taken by Johnston were some 
times filled by the Blanke company from St. Louis, and 
at other times by Charles Spies & Co. of Kansas City. 
This is the only evidence we find in the record tending 
to show that Johnston was an agent of the Blanke com- 
pany, or that they had knowledge that he was represent- 
ing himself to be their agent. On the other hand, Mr. 
Seiter of the firm of Charles Spies & Co. testified that his 
firm had no interest in the business of the Blanke com- 
pany,.and the latter firm had no interest in the business 
of Charles Spies & Co. Johnston was employed by 
Charles Spies & (Co. as a salesman on a commission basis, 
his only compensation being a percentage on such orders: 
as he sent in and that were filled by the company. C. F. 
Blanke, president, and R. H. Blanke, secretary and treas- 
urer, of the Blanke Company, testified that Johnston was 
never in the employ of that company; that the company 
had no interest in the business of Charles Spies & Co. of 
Kansas City; that Charles Spies & Co. handled their 
coffee, buying the same as any other customer, but hav- 
ing the exclusive sale thereof in certain territory; that 
sometimes in order to save time, freight and rehandling 
of the goods, the Blanke company shipped goods direct 
to the customers of Charles Spies & Co.; that this was 
done at the request of Charles Spies & Co. and for their 
convenience, but that the goods were billed to them and 
they made the collection thereof; that they never saw the 
papers containing the advertisement of their goods which 
Eager directed sent to them, and had no knowledge that 
Johnston was representing himself as their agent. They 
have no recollection of the telegram from Johnston above 
set out, but, if the same was received, it was referred to 
Charles Spies & Co. 

We might here remark that the telegram was produced 
by Mr. Seiter, who found it among the papers of Charles 
Spies & Co., a fact indicating that the Blanke company 
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sent it to them as relating to their business, We think 
that sending circular letters of instructions to salesmen 
of Charles Spies & Co., who had the exclusive right to sell 
their coffees in Nebraska, or shipping, direct to the cus- 
tomers, goods, orders for which were taken by Charles 
Spies & Co. or their salesmen, has little weight as evi- 
dence tending to show that the parties to whom such 
letters were sent or on whose order goods were shipped, 
were agents of the Blanke company and authorized to 
contract bills on their behalf. 

The evidence in this case lacks many of the evidential 
facts disclosed in Blanke Tea & Coffee Co. v. Graham, 5 
Neb. (Unof.) 534, and the Blanke Tea & Coffee Co. v. 
Trade Eahibit Co., 5 Neb. Unof.) 358. In these cases 
there was direct evidence that Johnston was the agent of 
the company, and circumstances making it beyond dispute 
that that company knew that Johnston was professing to 
act as its general agent. 

The evidence in this case does not, in our judgment, sup- 
port the verdict of the jury, and we recommend that the 
judgment of the district court be reversed and the cause re- 
manded. — 


ALBERT and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed 
and the cause remanded. 
REVERSED. 
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Lotti G. NORTON, APPELLANT, V. JAY H. BRINK, ApP- 
PELLEE.* 


Fruzp January 18, 1906. No. 14,093. 


1. Executory Contract: Srarure of Fraups. The law is well settled 
that a contract within the statute of frauds, while executory, is 
not objectionable to the statute, but will be enforced when com- 
pletely executed. 


2, Executed Contract: AccounTING. While not determining whether 
a parol contract for the formation of a partnership to deal in land 
‘is within the stautute of frauds and enforceable to the extent of 
allowing one of the parties to assert an interest in the land which 
was purchased under the agreement and the title taken in the in- 
dividual name of one of the partners, it is held that, when the 
agreement is fully performed by a sale of the land, an action may 
be maintained against the partner who held title for an account- 
ing for the profits realized. 


3. The evidence of partnership in such case must be clear and satis- 
factory, and of such character as to convince the court of the 
existence of the partnership. 


APPEAL from the district court for Buffalo county: 
BRUNO O. HOStETLER, JUDGE. Reversed. 


John N. Dryden, E. CO. Calkins and Lewis P. Main, for 
appellant. 


F. H. Beeman and H. M. Sinclair, contra. 


DuFFIE, O. 


The petition in this case alleges that the plaintiff, who 
was engaged in the real estate business, and one C. D. 
Brink, father of the defendant, and who deceased prior to 
the commencement of this action, entered into a parol 
agreement of partnership for the purpose of purchasing 
a certain half section of land in Buffalo county; that 
Brink was to pay the purchase money and take title in his 
own name, the plaintiff to reimburse him for one-half the 

*Rehearing allowed. See opinion, p. 575, post. 
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purchase price and 6 per cent. interest thereon upon de- 
nand; that the purpose of said partnership was to purchase 
said land and share in the profits arising from the use and 
subsequent sale thereof; that soon after purchasing it 
Brink died, and the defendant, as his sole heir, sold said 
premises and refused to .account for her share of the 
profits due her under said partnership agreement. The 
defense is, in substance, the statute of frauds, and the fur- 
ther plea of former adjudication arising out of the filing 
by the plaintiff of a claim against the estate of C. D. 
Brink, said claim being based on her alleged right to a 
share of the profits. 

The plea of former adjudication may be briefly disposed 
of. After the death of C. D. Brink the plaintiff filed a 
claim against his estate for her alleged share of profits 
on the sale of this land. Before any action was taken upon 
the claim, the probate judge was orally notified that plain- 
tiff did not desire to press the claim in the probate court, 
and to dismiss it. Judge Hollowell, on his examination, 
testified as follows relating to the disposition made of the 
claim: “I would say there never was any hearing on the 
merits upon it in any way. Mr. Dryden, as attorney, filed 
it, and later he said he would withdraw it or it could be dis- 
missed. I don’t just know the language he used, but there 
having been a demurrer or objection filed to it, why, to 
make it consistent, I thought I would make some order 
upon it, as the claim and the order is labeled there ‘Order 
on Claims,’ I just made that order dismissing or disallow- 
ing the claim. There never was any hearing.” It is 
quite evident from this testimony that no hearing upon the 
merits was had, and that what was done does not amount 
to an adjudication and does not constitute a bar to this 
action. The evidence is undisputed that C. D. Brink, 
deceased, purchased the east half of section 30, township 
10 of range 15, for $4,000 from one Tomlison, through 
Warren Pratt, a land agent at Kearney. Pratt dealt 
with C. D. Brink alone. Mrs. Norton had no part in the 
negotiations for the purchase. She was not mentioned 
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in connection with the deal. Deceased paid for the land 
out of his own funds by a check drawn on the City Na- 
tional Bank, and obtained a deed from the owner. He 
died seized of the land, and the defendant, Jay H. Brink, 
as his sole heir at law, subsequently sold it for $6,400, less 
commission. There is no contract in writing, no mem- 
oranda or agreement of any kind relating to a partnership 
between them or to the purchase of this land on partner- 
ship account. It .is true that this action being against 
the representative of a deceased person, Mrs. Norton was, 
undér the provisions of section 329 of the code, incompe- 
tent as a witness to give full evidence in the case, and 
the court, upon the trial, rigidly enforced the provisions 
of the statute against her testifying to any transaction 
or conversation had between her and the deceased. To the 
extent that she was disqualified from relating what oc- 
curred between her and the deceased regarding any agree- 
ment between them, she was placed at a disadvantage, and 
had to rely entirely upon the evidence of third parties 
having no direct interest in the controversy. This is a 
disadvantage which the court cannot remedy or relieve, 
and her case must stand or fall, judged alone by the evi- 
dence which the law makes competent. If this evidence 
can be said to fairly and fully establish a partnership be- 
tween the plaintiff and the decedent with reference to the 
purchase of this land, we have little doubt of her right 
to recover in this action, as the plea of the statute of 
frauds, as against an action brought, not for an interest in 
the land itself, but for her share of the profits arising from 
its purchase and sale, would have little force under the 
law, as we understand it. Even those courts which have 
held most strictly to the rule that a partnership agreement 
for dealing in lands must be evidenced by writing, when 
one of the partners seeks to assert an interest in land, the 
title to which rests in the other partner, have practically 
all agreed that a verbal contract, contemplating dealing in 
lands and within the statute of frauds, while executory, 
will be enforced where the terms under the agreement have 
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been completely executed before the commencement of the 
action. In the application of the statute of frauds the 
courts are now practically unanimous in recognizing a dis- 
tinction in cases where a contract, void by the statute, has 
been fully executed, and one party seeks to retain the 
fruits of the dealing in defiance of his promise, and an 
action to enforce the agreement before full execution. 
Such an action is declared not to be within the purpose 
of the statute and not sheltered by its terms,.and it has 
been held in a large number of decided cases that, where 
the parties have fully executed all parts of their agree- 
ment relating to or affecting interests in land, so that 
the courts are not asked to enforce anything with refer- 
ence to the land itself, the rights and duties of the parties 
resulting from their dealings may be enforced, and each 
of them prevented from using that statute, not as a pro- 
tection against, but as an effective means of, fraud. Rice 
v. Roberts, 24 Wis. 461; Niland v. Murphy, 73 Wis. 326; 
Pireauaz v. Simon, 79 Wis. 392; Trowbridge v. Wetherbee, 
11 Allen (Mass.), 8361; Bowen v. Bell, 20 Johns. (N. Y.), 
"338; Negicy v. Jeffers, 28 Ohio St. 90; Bibb v. Allen, 149 
U.S. 481; Smith v. Putnam, 107 Wis. 155, The author of 
the notes to Bates v. Babcock, 16 L. R. A. 745 (95 Cal. 
479), says in relation to the subject under discussion: 
“There is very little real conflict in the decisions upon this 
‘question. There are two lines of authorities each fairly con- 
sistent with itself and radically opposed to the other, which 
fact is caused, not by any conflict in principle, but by the 
different ends sought by the litigants. As a rule parol con- 
tracts for such partnerships are held valid, and all suits 
recognizing the existence of the partnership and seeking 
relief which may be legitimately sought by a partner are 
upheld, while on the other hand parol contracts for an 
interest in land are ignored, and suits brought to enforce 
them dismissed, although they may constitute a part of a 
partnership agreement.” 

As we view the case, the plaintiff’s right of recovery de- 
pends entirely upon whether a partnership existed between 
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her and the decedent relating to this land. That no gen- 
eral partnership existed between them is conceded, and, if 
a partnership did exist, it went no further than a joint ad- 
venture in the purchase of this particular tract. The uni- 
versal rule is that, where the question of partnership arises 
in a contest between partners and the interests of no third 
persons are involved, much stronger proof is required to 
establish it than when the question arises between the al- 
leged partners and third persons. Field v. Tenney, 47 N. 
H. 513; Smith v. Walker, 57 Mich. 456; Breckenridge’s Ap- 
peal, 127 Pa. St. 81. In a case of this character, where the 
alleged. partner is dead and cannot speak for himself, and 
where it is sought to establish a partnership in land, the 
title to which stood in the name of the deceased and for 
which it is conceded he paid the whole consideration, it 
is quite evident that the proof required to establish the 
relation should be so clear and convincing as to fully sat- 
isfy the court that the relation existed. As we have here- 
tofore intimated, there are many cases holding that parol 
evidence is incompetent to show that land standing in the 
individual name of one partner is partnership property 
in which the others have an interest, even though the part- 
nership relation is wholly undisputed. “What safety 
would there be,” say the courts holding this doctrine, “if 
the proposition were once established that, by alleging a 
partnership, the statute of frauds is entirely avoided, and 
the parties may then prove whatever interest in land they 
please by parol, against the absolute title of the deeds? 
What would hinder the separate real estate of any partner 
from being converted into partnership property, by proof 
of a mere verbal agreement? What would hinder the ab- 
solute title of any man, whether partner or not, from being 
changed into a trust estate in the same way? Nothing 
whatever. For the statute assumed that there were those 
ready, as the vice-chancellor said, to invade the rights of 
others by fraud and perjury. Let it be known, then, that 
a partnership avoids the statute, and all that would be 
necessary would be for the fraud and perjury to establish 
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that also, and then every title would be open to attack.” 
Bird v. Morrison, 12 Wis. 153. 

We recognize the full force of this reasoning, but still it 
cannot be denied that, where a partnership is conceded to 
exist, and where lands have been purchased with partner- 
ship funds, or where they are carried on the partnership 
books as part of the firm assets, all courts have recognized 
the interest of all partners in such lands, though the title 
may have stood in the name of one of the individual part- 
ners. As before stated, we incline to the view announced 
in Smith v. Putnam, 107 Wis. 155, that in cases of this 
character, where the agreement relating to the land has 
been fully completed, and nothing remains to be done but 
to distribute the profits of a sale made, then the partner- 
ship relation may be established by parol, but we think 
that the parol evidence offered to prove that relation should 
be of the most convincing character. 

With this statement of our views, we will now examine 
the evidence offered by the plaintiff on the question of 
her partnership relation with Brink, the decedent. This 
evidence is almost wholly in the form of admissions and 
declarations made by Brink previous to his death. G. 8. 
Jones testified that about the last of August or the first 
of September, 1902, he spoke to the deceased about rent- 
ing the Rice place (the name by which this farm was 
known), and spoke to him about fixing up the pasture 
and asked him what he was going to do with it; that 
Brink replied that he could not tell just how much he 

would put into the pasture, that he had a partner in the 
- deal, and that after some further talk, when something 
about the house came up, Brink said: “Well, I don’t know 
yet; my partner ain’t here, but when she comes back here 
we will talk the matter over”; and finally he mentioned 
Mrs. Norton’s name as his partner. “I spoke to him and 
said I understood Mrs. Norton and him owned it to- 
gether, and he said: ‘We do.’ ” 

Philip Aultmeyer testified that Brink and Mrs. Norton 
drove to his place one Saturday morning about the last 
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of June, and they made several inquiries about the Rice 
farm—what kind of crops were on the place, and what 
rent was being paid; that Mrs. Norton and Brink were 
out to the place together two or three times; that on an- 
other occasion, when trying to rent part of the place, Brink 
told him that he could not act at that time, as another 
party was interested with him who was out of town; and 
that Mrs. Norton was out of town at this particular time. 

R. M. Pruner, a carpenter, testified to a conversation in 
Mrs. Norton’s office, while Mr. Brink was present. This 
conversation occurred sometime in the fall of 1902, and the 
witness says that “Mrs. Norton referred him (Brink) to 
me to do the work out on that place as a good man, and 
he said they was not just ready for it, or something to 
that effect; that was about all th + was said in the office at 
that time.” By the court: “Go back and tell us just 
what they stated? I didn’t understand. A. Mrs. Norton 
and Mr. Brink? Q. Just what did they say? A. Mrs. 
Norton referred him to me as a good man to do their work. 
Q. What did she say? How did she say it? A. She 
said: ‘That is a good man to do our work out there on the 
farm.” On being further questioned, he stated that Mr. 
Brink afterwards asked him if he could do the work. “TI 
told him I was busy at that time and couldn’t tell him 
just when I could do it. I did not do any work out 
there.” 

E. B. Finch testified as follows: “I met Mr. Brink up 
by W. A. Downing’s, and he asked me if I had heard from 
Oliver Norton, whether he was better. He was sick up in 
Dakota. I told him I had not directly, but I had just 
been down to the house, and the girl had a letter, and he 
was better. He said to me that he was very sorry that 
Mrs. Norton was not at home, as there were things they 
were interested in together, and that some of the things 
he was afraid she would not be pleased with; and one 
thing led to another, and I said I was trying my best to 
get some building done out on the ranch, and he says: 
‘That is just my trouble, the carpenter we expected to have 
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out on the Rice farm to do that work we didn’t get, and 
some of the bridges are not in up there, and he knew it 
would worry Mrs. Norton to death.’ Then I said to him: 
*You and Mrs. Norton are partners interested together in 
that farm?’ ‘Oh, yes.’ And our conversation drifted on 
to building and what an awful time we were both having.” 
On another occasion this witness heard a conversation be- 
tween Mrs. Norton and Brink of which he testified in the 
following language: “Well, I don’t believe that I could 
give it in detail, only in a general way. They were talking 
of the Rice farm, and of the necessary repairs that had 
to be made on the place. I know on one occasion when 
they were going out to the Rice farm together the next day, 
and they talked over the fact of the repairs that had to 
be done, and they had to go out and see about it. I think 
that is all I remember of it.” 

The deposition of Josiah L. Keck was read in evidence 
on the part of the plaintiff, and he testified to several con- 
versations with Mr. Brink. The substance of his testi- 
mony is the following: “I had learned in some way of a pur- 
chase of his of a large farm there formerly owned by 
Hubbell and known as the ‘Hubbell’ farm east of Kear- 
ney, and he told me that he had purchased that farm, as 
well as another farm known as the ‘Frank Rice’ farm. 
This latter farm he said he had purchased for himself and 
Mrs. C. O. Norton in partnership. He stated that he was 
confident that farm lands would be better in Nebraska 
generally, and particularly in Buffalo county, because they - 
were lower in price there, and that he had bought these 
farm lands believing that values would very materially 
increase, and the Rice farm, as I have said, was purchased 
by him for himself and Mrs. Norton, as he told me. [ can- 
not recall anything particular beyond what J have stated, 
except that Mr. Brink said to me that he had advanced 
all the money in the purchase of the Rice farm, and Mrs. 
Norton was to pay him her half when she had sold the 
crops off of her other farms.” 

One other circumstance ought to be stated. Mrs. Ner- 
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ton detailed a conversation she had with the defendant 
in her office after the decease of his father. She said: “In 
a conversation in my office, Mr. Brink told me that his 
father left a complete list of all the land he owned, which 
he had sent to him, I think to Vermont or New Hampshire, 
wherever he lived ; that the list included the Hubbell prop- 
erty, which he bought after he bought the Rice land, and 
that the Rice land was not in the list that his father had 
sent him.” She detailed a later coriversation with Brink 
in the presence of Mr. Beeman and Mr. Calkins in the fol- 
lowing language: “I said that I thought that from the fact 
that the Rice land not being in the list of land that his 
father had furnished him, would be evidence of the fact 
alone that it was a separate matter, and would establish 
my claim to the partnership in the land or my interest in 
the land. I then said to Mr. Calkins that Mr. Brink had 
assured me that the Rice land was not included in any list 
he had, and that his father, when he bought the Hubbell 
land in the latter part of July, had sent him a mem- 
orandum of the farm. I turned to Mr. Brink and asked 
him if that was not true, and he said it was. Mr. Beeman 
then interposed an objection, and said he didn’t know 
what he was talking about. Mr. Brink said he did know 
what he was talking about, because it was true that he 
had no list of the Rice land; that the list that his father 
had sent him east, where he lived, did not include the Rice 
land.” 

Whatever may have been the agreement between Mrs. 
Norton and the deceased, it is quite evident from the above 
evidence, which is wholly undisputed, that he recognized 
her partnership interest in the land in question. The wit- 
nesses, So far as we are able to judge from a reading of the 
bill of exceptions, were entirely disinterested and honest 
in the statements made. While recognizing the danger of 
establishing a rule which allows a partnership interest in 
land to be established by parol evidence, and wishing it 
‘understood that such evidence must be of the most satis- 
factory character, we do not see how, in this case, we can 
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come to any other conclusion than that the plaintiff has 
established her case by the quantum of evidence which the 
circumstances demand. It is not disputed that she and 
her husband were in the real estate business for many years 
prior to her husband’s death; that on account of his in- 
firmities she attended to outside matters, and had a 
thorough knowledge of the values of land in Buffalo 
county; that she was a woman of means and had an exten- 
Sive credit at the banks, circumstances which explain what 
may be the unusual character of a woman dealing in real 
estate. 

We recommend that the judgment of the district court 
be reversed and the cause remanded for an accounting be- 
tween the parties. 


ALBERT and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for an accounting between the parties. 


REVERSED. 


The following opinion on rehearing was filed December 
7, 1906. Former judgment vacated. Judgment of dis- 
trict court affirmed. 


1. Partnership: Evipence. A parol agreement between two persons 
to purchase a single tract of land together, or “in partnership,” 
where the purchase is finally made by one of them, who pays the 
whole of the purchase price, and takes the title to himself, the 
other simply agreeing to pay him one-half thereof on demand, 
does not create a partnership between such persons. 

9. Statute of Frauds. Such a contract is within the inhibition of 
section 3, chapter 32, Compiled Statutes 1905, commonly called 
the statute of frauds, and is void. : 

3. Trusts. In such a case, no resulting trust arises in favor of one 
who contributes nothing to the payment of the purchase price. 


4. Reversal. Former opinion herein, ante, p. 566, overruled. 


BARNES, J. 


This case was originally submitted to department No. 
2, of the commission, and an opinion was written, filed and 
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announced, reversing the judgment below. See ante, p. 
566. A rehearing has been allowed, the case has been re- 
argued and submitted to the court, and the question now 
is, shall we adhere to our former decision? In order to 
determine that question, it is proper to set forth the con- 
tract sued on, which the appellant claims has been estab- 
lished by the evidence. The action was commenced by the 
appellant against Jay HW. Brink, the son, and only heir 
at law, of one C. D. Brink, deceased, and the petition re- 
cites, in substance: “That the said plaintiff and said Brink, 
the deceased, entered into a verbal contract, wherein and 
whereby it was mutually agreed that the west half of sec- 
tion 30, township 10, range 15 west in Buffalo county, 
should be purchased in partnership, each party to pay one- 
half of the purchase money, expense of operating the same, 
and, upon Sale, divide the profits or loss, as the case might 
be; that it was further agreed that said Brink should ad- 
vance the entire purchase money, take the legal title in his 
name, and that plaintiff should, upon demand, reimburse 
the said Brink for half of the purchase price so advanced, 
with interest at 6 per cent. per annum.” The petition 
further alleges: “That said premises were purchased for 
the sum of $4,000, said Brink paying the entire purchase 
price, the legal title being vested in the said C. D. Brink, 
as aforesaid. * * * That on the 30th day of Novem- 
ber, 1902, and before any demand had been made for the 
repayment of the purchase moncy, and before any settle- 
ment had been had between the plaintiff and the said C. 
D. Brink in respect to said partnership, as aforesaid, the 
said C. D. Brink departed this life, leaving his son his 
sole heir at law, the defendant herein; that since the death 
of the said C. D. Brink, the plaintiff has at all times been 
ready and willing to pay her share of the said purchase 
money, and interest upon the same, but that the defendant 
refused, and continues to refuse, to accept the same; that 
on or about the 15th day of May, 1903, said defendant sold 
said premises for the sum of $6,400, and refused to recog- 
nize said partnership agreement, and refuses to pay the 
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plaintiff any portion of the profits realized upon the said 
land, as aforesaid.” The petition concludes with a prayer 
for an accounting of the purchase money, for the rents and 
profits, and that the defendant be required to pay her the 
sum of $1,200 with interest from May 15, 1903, as her 
share of the profits realized from the sale of said lands. 
Upon the contract thus set forth the right of the appel- 
lant to maintain this action must stand or fall. 

Her first contention, bricfly stated, is that the contract 
established a partnership between herself and the deceased, 
and conies within the rule announced in Dale v. Hamilton, 
5 Hare (Eng.), *3869; Richards v. Grinnell, 638 Ia. 44; 
Pennybucker v. Leary, 65 Ta. 220, and other cases, which 
hold that a contract entered into for the purpose of specu- 
lating in lands is not within the statute of frauds and 
need not be in writing; that where the parties have con- 
tracted to engage in the venture of buying lands which 
are to be held in trust for both of them, and they are 
to have equal inicrests and shares in the common specu- 
lation, such agreement constitutes a partnership, and an 
action by one partner against the other for an accounting 
as to the partnership transactions may be maintained, al- 
though the partnership funds may be invested in land. 
While the authorities are divided on this question, we deem 
it unnecessary to express any opinion as to the soundness 
of this rule, because it seems clear to us that the agreement 
here in question is not embraced therein. It will be ob- 
served that nothing is said in this contract about enter- 
ing into a general or special partnership, or that the pur- 
pose thereof was to sell the land for profit. Its language 
is: “It was mutually agreed” that said land “should be 
purchased in partnership.” Buying land together does 
not make the purchasers partners, nor does the trans- 
action constitute a partnership, with its rights, duties and 
obligations, as defined by law. “A partnership is the con- 
tract relation subsisting between persons who have com- 
bined their property, labor or skill in an enterprise or 
business as principals, for the purpose of joint profit.” 1 

40 
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ates, Law of Partnership, sec. 1. To constitute a part- 
nership there must be a mutual agency, and a communion 
of profit and loss, and- the parties must assume the part- 
nership relation. It seems clear to us that the contract 
to purchase the land in question as partners, conceding for 
the purpose of this opinion that such contract was es- 
tablished by the evidence, together with the purchase of 
the land by Brink, the deceased, and payment therefor 
with his own money, did not establish a partnership be- 
tween the appellant and the deceased. Again, the appel- 
lant did nothing upon her part, contributed nothing, risked 
nothing, and there was no consideration to support the 
contract. It will be observed that, under the agreement, a 
sale of the land was not obligatory upon anyone. In 
short, there is nothing in the contract that distinguishes 
it from the ordinary agreement of two or more persons to 
purchase land together, not for the profits of speculation on 
resale, but for the profits arising out of the ownership 
of the land itself, and this must be held to be the true mean- 
ing of the contract. But, however this may be, there was 
no sale of the land by the alleged partnership; neither 
was there any sale of it by the deceased who, it is claimed, 
was one of the partners, and by his death the partnership, 
if one ever existed, was terminated. The petition discloses 
that Brink died on the 30th day of November, 1902, and 
within five months after he purchased the land in question. 
After his death the partnership could not sell the land, 
because, if there ever was a partnership, it had then ceased 
to exist. The appellant could not sell the land as a sur- 
viving partner, because, according to the theory advanced 
by counsel to support her case, she had no interest or estate 
therein, At any rate, she had no title to convey. Again, 
counsel has not pointed out to us any rule of law or equity 
that authorizes the appellant to maintain a suit for an 
accounting against the heir of her alleged deceased partner. 
It seems to us that this case falls within the rule an- 
nounced in 1 Bates, Law of Partnership, sec. 302, where 
it is said: “A parol agreement by the buyer of lands to 
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admit another into partnership with him is void under the 
statutes of frauds, as not different from the contract of 
buyer and seller.” 

There is a clear distinction between the case at bar and 
those cases where a partnership was formed to deal or 
speculate in lands, and lands are bought with partnership 
funds, in pursuance of such an agreement. In Levy v. 
Brush, 45 N. Y. 589, it was held that a verbal contract be- 
tween two parties by which one is to purchase land on 
joint account of both, and each to contribute a moiety of 
the purchase money, the title to be made to both, is void 
under the statute of frauds. In that case, the defendant 
bid off the land in his own name, and took a contract 
therefor, but refused to convey one-half of the contract to 
the plaintiff, and it was held that no action would lie to 
compel the execution of the agreement, because such an ar- 
rangement did not constitute a partnership between them ; 
that the defendant had made no valid contract, and had a 
perfect right both in law and equity to refuse performance. 

In our former opinion, ante, p. 566, it was said, on the 
authority of Smith v. Putnam, 107 Wis. 155, “that in cases 
of this character, where the agreement relating to the land 
has been fully completed and nothing remains to be done 
but to distribute the profits of a sale made, then the part- 
nership relation may be established. by parol,” and the judg: 
ment of the trial court was reversed mainly upon that au- 
thority. It would seem that the learned commissioner wha 
wrote the opinion overlooked the allegations in appellant’a 
petition charging the defendant with refusing to recognize 
-her rights, and with repudiating the alleged contract of 
partnership. Again, an examination of Smith v. Putnam, 
supra, discloses the fact that the contract there was an oral 
agreement between the plaintiff and the defendants that 
plaintiff should investigate desirable timbered lands, and, 
on defendants’ approval, they would purchase, and either 
sell or log them. The agreement was that the plaintiff 
should take charge of the driving of the logs, which con- 
templated his rendering material and valuable services as 
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his contribution to the partnership funds. They entered 
upon the agreement, and the plaintiff did render services 
of value to the partnership. It was held that this agree- 
ment constituted a partnership, and, where the contract 
had been fully completed and executed, and nothing re- 
mained but to divide the profits, an action for an account- 
ing and to recover such profits would lie. If the rule there 
announced could be applied in the case at bar, it could be 
applied to any case of oral contract to purchase land on 
joint account. If the transaction would otherwise be 
within the statute of frauds, it would only be necessary for 
the parties to stipulate that it should be a partnership, and 
the statute would be avoided. So we are constrained to 
hold that the contract here in question did not create or 
constitute a partnership. 

2. Appellant next contends that, while the contract does 
not create an interest in the land in question, and there- 
fore is not within the statute of frauds, yet by the agree- 
ment, and the facts relating to the purchase, a resulting 
trust was created in her favor; that by reason of such trust 
relation she acquired a half interest in the lfind, and is en- 
titled to recover one-half of the profits arising from the sale 
thereof, from the defendant, who took the title to the land 
by inheritance. It would seem that her position is not 
maintainable. The fact that the appellant paid or con- 
tributed nothing toward the purchase price of the land is 
fatal to her contention. The rule is that, in order to 
establish a resulting trust of this class, it is necessary that 
the person paying the purchase money should have ac- 
tually paid it as his own, as a part of the original trans- 
action, at or before the time of the conveyance. The whole 
foundation of resulting trusts of this class is the owner- 
ship and payment of the purchase money by one, when the 
title is taken in the name of another. 10 Am. & Eng. Ency. 
Law (ist ed.), sec. 8; 2 Pomeroy, Equity Jurisprudence 
(2d. ed.), sec. 1,087. And we are not aware that the 
_ soundness of this rule has ever been seriously questioned. 
In Brooks v, Fowle, 14 N. H. 248, it was said: “A pur- 
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chase of real estate completed on the credit of two and 
afterwards paid for wholly by one of them, does not, of 
itself, give rise to a resulting trust.” 

In Hackney v. Butts, 41 Ark, 393, it was held that, where 
no money is advanced, and there is nothing more in the 
transaction than is implied from the violation of a parol 
agreement, equity will not decree the purchaser a trustee. 
The rule of equity is that a resulting trust must have 
arisen at the time the purchase was made, and the money 
or consideration must have been paid, or secured to be 
paid, by such third party, at or before the purchase. A/c- 
Elroy v. Swope, 47 Fed. 380. The same rule has prevailed 
in this court since the decision of Hoehne v. Breitkreitz, 5 
Neb. 110. In Cameron v. Nelson, 57 Neb. 381, Commis- 
sioner IRVINE said : 

“Next, there are cases where two men join in the pur- 
chase of land, taking title in one, who is to resell and 
divide the profits. Such contracts are usually enforced, 
although not in writing, but it will be seen there is in such 
cases a resulting trust from contributing to the purchase 
money.” 

It is urged that the case of Johnson v. Hayward, T4 Neb. 
157, sustains our former opinion. An examination of 
that case discloses that it was one where a person employed 
an agent to negotiate the purchase of certain real estate 
for him; that the agent, while acting as such, became him- 
self the purchaser; and it was held that he should not be 
permitted, without his principal’s knowledge and consent, 
to become the purchaser of the same property for himself, 
and, if he makes such purchase, he will be considered as 
holding the property in trust for his principal. So, it 
seems clear that the rule there announced has no appli- 
cation to the facts in the case at bar. We are therefore 
of opinion that the contract, the purchase of the land, and 
the facts surrounding the transaction were insufficient to 
create a resulting trust in favor of the appellant. 

Counsel for the appellee insists that the appellant’s right 
to recover has been adjudicated by the county court of 
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Buffalo county, in the matter of the claim filed by her 
against the administrator of the estate of C. D. Brink, 
on account of the purchase of the land in question, ad- 
versely to such right; that the judgment in that case is a 
bar to her right to recover in this action. We deem it un- 
necessary to determine that question, because we are con- 
strained to hold: First, that no partnership was created by 
the transaction in question between the appellant and the 
deceased, C. D. Brink; that the contract relied on by the 
appellant is within the inhibition of section 3, chapter 32, 
Compiled Statutes 1905 (Ann. St. 5952), commonly called 
the statute of frauds. Second, that no resulting trust in 
favor of the appellant was created thereby. It also seems 
clear that, in order to mainfain this action against the 
heir of the deceased, appellant must have had an interest 
in the land in question, which she could follow into his 
hands, and either compel him to convey to her her interest 
therein, or account to her for the profits arising from the 
sale thereof. For the want of such interest, as well as for 
the other reasons above stated, she cannot maintain this 
action. 

Our former judgment is therefore vacated and the judg- 
ment of the district court dismissing the appellant’s cause 
of action is affirmed. 


JUDGMENT ACCORDINGLY. 
L&ETTON, J. 


I concur in the conclusion reached. I think the action 
cannot be maintained for two reasons: 

(1) Granting that the relation between the plaintiff and 
the deceased was a partnership relation, the plaintifi’s in- 
terest was not in the land itself, but in the profits derived 
from the transaction. This was a personal liability of the 
deceased, and, consequently, a liability of his estate, for 
which the administrator was answerable out of the estate. 
To hold that the plaintiff could follow the land itself would 
be to say that the alleged oral contract gave her an in- 
terest in the land, which would be obnoxious to the statute 
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of frauds. If the alleged partnership had been to deal in 
live stock or merchandise, the title to which was taken in 
the name of the deceased, his estate would be liable to 
account to the other partner. The fact that the property, 
which is alleged to have been the subject of the partner- 
ship, was real estate does not change the rule. It is not 
the property itself, but her interest in the profits derived 
from the same, which the plaintiff is seeking to recover, 
and this, in my view, is the only theory upon which she 
may maintain such an action. Hverhart’s Appeal, 106 
Penn. 349; Bunnel v. Taintor, 4 Conn. 568; MeHIroy v. 
Swope, 47 Fed. 380. 

(2) The plaintiff properly filed her claim in the county 
court of Buffalo county against the estate for her share 
of the profits. A demurrer to this claim was filed, was 
sustained by the county judge, and her action dismissed. 
No appeal was taken, and this judgment stands in full 
force and effect. The county judge testified, in substance, 
that the attorney for plaintiff said he would withdraw 
it or it could be dismissed, but that, a demurrer or ob- 
jection having been filed, he thought he would make some 
order upon it, and he made the order dismissing or dis- 
allowing the claim; that there never was any hearing upon 
the merits. This testimony is not sufficient to vacate, 
set aside or annul the adjudication of the claim, as shown 
upon the records. If the judgment was inadvertently 
rendered or made by mistake, the plaintiff’s remedy was 
to have it set aside by the means provided by law for that 
purpose. Until this is done, it stands as an adjudicatiou, 
and cannot be obliterated by parol testimony, either of the 
judge who rendered it or of any other individual. As it 
now stands, it finally adjudicates the plaintiff’s claim 
‘against her, and she cannot maintain another action upon 
the same cause, 
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CLAUS IF’, POGGENSEE Y, WILLIAM FEDDERN, 
Friep January 18, 1906. No. 14,062. 


1. An assignment of causes for trial made at the opening of a term, 
which does not fix a day certain for the trial of each cause, is 
generally provisional and subject to such changes as may be 
required to meet unforeseen contingencies, and attorneys and 
litigants are chargeable with notice of that fact. 


2. Trial: ADVANCEMENT or Causes. In the absence of special circum- 
stances, a party has no right to complain because his case is ad- 
vanced on the assignment as a result of a continuance of a case 
preceding it. 


3. Dismissal: Vacating. Where neither the plaintiff nor his attorney 
are in attendance when the cause is reached for trial, a judgment 
of dismissal should not be set aside, in the absence of a showing 
of due diligence. . 


4, Evidence examined, and held insufficient to show due diligence. 


Error to the district court for Cedar county: Guy T. 
GRAVES, JUDGE. Affirmed. 


John Bridenbaugh, for plaintiff in error. 
CO. B. Willey, contra. 


ALBERT, C. 


This is a proceeding in error brought to reverse a judg- 
ment of dismissal. The case was at issue, and was placed 
on the trial list for the March term of the district court 
for 1904. On the first day of the term the docket was 
called and causes assigned for trial; neither the plaintiff 
nor his attorney was present. Plaintiff’s case stood 
fourth in the order of trial. On the second day of the 
term the cause next preceding plaintiff’s was continued, 
which left plaintiff’s standing third. On the fifth day 
plaintiff’s cause was called for trial, but neither he nor 
his attorney was present. The trial proceeded in their 
absence and resulted in the judgment complained of. A 
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motion for a new trial was filed based on four grounds: 
(1) Irregularity, in that “said cause was assigned for 
trial, out of its turn, in the absence and without the knowl- 
edge or consent of the plaintiff or his attorney.” The 
second and third grounds relate to misconduct of the at- 
torney for the defendant, but are not supported by the 
record or evidence. (4) Surprise, in this, that “four 
other causes were marked for trial on the first call of the 
docket * * * and it was represented to plaintiff, 
himself being sick and under the doctor’s care, and fully 
believing that this cause could not be reached during the 
week, and relying on the promise of defendant’s counsel 
to notify plaintiff’s attorney should said cause be assigned 
earlier than the second week, plaintiff was induced to not 
be in attendance in court and remained away,” ete. The 
motion was overruled. 

The first contention in this court is that the court erred 
in not fixing a day certain for the trial, and in support 
of that contention our attention is called to section 323 of 
the code, which provides that “the trial docket shall be 
made out by the clerk of the court at least 12 days before 
the first day of each term of the court, and the actions 
shall be set for particular days in the order in which the 
issues were made up, whether of law or of fact, and so 
arranged that the cases set for each day shall be tried 
as nearly as may be on that day.” Assuming that a liti- 
gant has the right under the section quoted to have his 
cause sect for trial on a particular day, there is nothing 
in the record to show that it was not thus set for trial. 
This section does not require that a case be tried on the 
particular day for which it is assigned, but, at most, that 
“the cases set for each shall be tried as nearly as may 
be on that day.” Every practitioner knows that an as- 
signment of cases for trial is seldom, if ever, carried out 
as made, because continuances, settlements and other un- 
foreseen contingencies arise which compel a change. 
Such changes are to be expected, and, ordinarily, litigants 
and their attorneys are expected. to be prepared for them. 
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The next contention is that the court erred in putting 
the cause on for trial out of its order, and without notice 
to the plaintiff. The cause was called for trial out of its 
order, only to the extent that it took the place of the one 
next preceding it when the latter was continued. As be- 
fore intimated, the assignment was only provisional. The 
plaintiff and his attorney were bound to take notice of 
that fact, and that one or more of the preceding cases 
might be continued or, for some other reason, lose their 
place on the assignment. They had no right to assume 
_ that the assignment would be carried out to the letter, 
and absent themselves from the courtroom resting on that 
assumption. 

The last contenti-n is that the court erred in overruling 
the motion for a new trial. The affidavits in support of the 
motion, as well as those in opposition thereto, are pre- 
served in the bill of exceptions. They show that neither 
the plaintiff nor his attorney was in attendance during 
the term, until after the case was tried; that, instead of 
taking the ordinary precautions to ascertain the state of 
the docket, they relied on mere assumptions and opinions, 
and upon information derived from no source upon which 
they had a right to rely. The charge in the motion that 
defendant’s attorney had promised to notify counsel for 
plaintiff in case the cause was reached before the second 
week is wholly unsustained. The affidavits also show, we 
think, that the absence of plaintiff and his attorney from 
the trial was without any sufficient justification or excuse, 
and we think the motion was properly overruled. Much 
is said in this connection as to the duty of courts to see 
that justice is done in each case, and much that meets 
with our unqualified approval. But a court would take a 
narrow view of this duty that would require a defendant 
to attend, and pay counsel to attend, term after term, 
awaiting the convenience or whim of his adversary to go 
to trial. Besides, a court owes some duty to the public. 
It is to the interest of the public that the work of the 
courts be conducted with due expedition and with as little 
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expense as is consistent with a proper discharge of their 
functions. This forbids that a jury should be kept in 
waiting day after day, merely because attorneys and liti- 
gants have not taken the trouble to inform themselves 
as to the state of the docket. Insistence upon the orderly 
conduct of public business occasionally works individual 
hardship, but the maxim of the greatest good to the great- 
est number fully justifies it. 

It is recommended that the judgment of the district 
court be affirmed. 


DUFFIE and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED, 


MARTHA J. SHOEMAKER, APPELLEE, V. COMMERCIAL UNION 
ASSURANCE COMPANY, LIMITED, OF LONDON, APPELLANT. 


Frrep JaNuARY 18, 1906. No. 14,380. 


1. Instruction: VerDict: EvipENcrE. Where the jury is instructed that 
the plaintiff is required to establish a certain fact in order to 
entitle her to a verdict, and there is no evidence tending to 
establish that fact, a verdict in her favor will be set aside. 


2. Pleading: Instruction: Evinence. Where the plaintiff pleads pay- 
ment of an insurance premium, and the court instructs the jury 
that such payment must be established by the evidence to entitle 
the plaintiff to a verdict, the requirement is not satisfied by evi- 
dence tending to establish a waiver or postponement of the time 
of payment. 


3. Principal and Agent: Apmissions oF AGENT. It is not every ad- 
mission or declaration of an agent that is binding on his prin- 
cipal. The general rule is that the principal is not bound by 
such admissions or declarations, unless they are made during the 
transaction of business by the agent for the principal, and within 
the scope of the agency. 


4, Evidence examined, and held insufficient to sustain the verdict. 
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APPEAL from the district court for Lancaster county: 
LINCOLN Frost, Jupce. Reversed. 


Sylvester G. Williams and Field, Ricketts & Ricketts, 
for appellant. 


Lamb & Wurzburg and George A. Adams, contra. 
ALBERT, C. 


This case is here for the third time. The first opinion 
disposing of the case may be found in 63 Neb. 173; the 
second in 72 Neb. 650. The theory upon which the case 
was presented the first time was abandoned, so that the 
first opinion throws no light on the present controversy. 
The second opinion settled the question of the sufficiency 
of the facts stated in the amended petition to constitute a 
cause of action. The substance of the allegations of the 
amended petition is, that on the 5th day of January, 1895, 
the defendant agreed to insure, and did insure, a certain 
dwelling house belonging to the plaintiff against loss or 
damage by fire to the amount of $1,200, and to issue a 
policy of insurance covering such property, but that the 
defendant wrongfully refused, and still refuses, to deliver 
such policy to the plaintiff, and that in April, 1895, and 
within the term for which the defendant agreed to insure 
said property, the said dwelling was destroyed by fire, and 
the defendant refused, and still refuses, to pay said loss, 
although the plaintiff has given notice and made due proof 
thereof. The answer, for present purposes, may be said to 
amount to a general denial. A jury found the issues in 
favor of the plaintiff and the defendant appeals. 

It will be observed that this is not an action on a policy 
of insurance. It is not claimed—certainly the evidence 
does not show—that the defendant ever issued a policy 
of insurance covering the property in question. The case 
was brought and tried on the theory that, the defendant 
having offered to insure the property for a certain 
premium, and the plaintiff having accepted such offer and 
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paid the premium, the defendant is bound by a contract 
of insurance. The court instructed the jury on that 
theory, and, among other things, that the burden was upon 
the plaintiff to establish certain facts, and, among those 
facts, the following: “That the plaintiff agreed to pay, 
and did pay, the premium to the defendant, the ‘Com- 
mercial Union Assurance Company.’” It is now claimed 
that there is no competent evidence tending to establish 
the fact of payment of the premium by the plaintiff to the 
defendant. This claim seems to be well founded. It is 
true there is evidence, admitted over the defendant’s ob- 
jection, that the plaintiff paid the amount of the premium 
to a third party, who undertook to remit it to the defend- 
ant, but he never remitted it. He was not the agent of the 
defendant, nor was the defendant a party to the arrange- 
ment between him and the plaintiff in regard to remitting 
the money. Under the circumstances, this evidence should 
have been excluded, because it was calculated to mislead 
the jury. But, even if permitted to stand, it merely shows 
payment to a third party, and does not tend to prove pay- 
ment of the premium to the defendant. 

There is another item of evidence that should be noticed 
in this connection. Plaintiff’s claim that the defendant 
offered to insure the property for a specific premium is 
based on a letter which she received from Crutcher & 
Welsh, who at the time were agents of the defendant. The 
letter is as follows:. 

“Kansas City, Mo., Jan. 5, 1895. 
“Martha J. Shoemaker, 2209 8. 13th St., Lincoln. 
. “To Crutcher & Welsh, Dr. 
“Insurance. 402, 403, 404 N. Y. Life Bldg. 

“To insurance premium advanced on policy No. 
11-30-94, of Commercial Union Assurance Company, 
Limited, held as collateral to loan No. 038,701. Sum in- 
sured is $1,200. Rate 41.20. Term3 yrs. If this amount 
is promptly remitted the policy will be filed with the 
receivers of the Lombard Investment Company for the 
benefit of the present owners of the mortgage. If not 
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paid the receivers will call on the mortgage holder for 
payment and the amount will be held by him as a lien 
against the property.” 

The mortgage referred to in the foregoing was one which 
the plaintiff had given on the property in question to the 
Lombard Ynvestment Company, and by it transferred to 
a third party. The mortgage contained an insurance 
clause, and made the Lombard company plaintiff’s attor- 
ney in fact, for the purpose of effecting or renewing in- 
surance on the property for the benefit of itself or its as- 
signs. It seems to us the letter is ineffective either to 
prove the fact of payment of the premium or of an offer 
on the part of the defendant to insure the property. If 
the letter be treated as that of the company, at most it 
shows a waiver of payment of the premium as a condition 
precedent to the contract of insurance becoming effective. 
But the plaintiff does not plead a waiver, but payment of 
the premium, and the court instructed the jury, in effect, 
that payment of the premium was one of the facts the 
plaintiff was required to establish to entitle her to a ver- 
dict. That the letter in question does not tend to estab- 
lish that fact seems clear. 

Besides, we do not think this letter should be treated as 
coming from the defendant or in any way binding upon 
it. It is true that Crutcher & Welsh, who sent the letter 
to the plaintiff, were agents of the defendant. But it is 
not every statement of an agent that is binding on his 
principal. The general rule is that the principal is not 
bound by the admissions or declarations of his agent, unless 
such admissions or declarations are made during the trans- 
action of business by the agent for the principal, and 
within the scope of the agency. 1 Jones, Evidence, sec. 
256. <A valuable note on this point may be found fol- 
lowing People v. Vernon, 95 Am. Dec. 1, 72 (35 Cal. 49). 
The letter purports to be a statement of an account be- 
tween the plaintiff and the agents, personally, for a 
premium advanced by them for the plaintiff. In other 
words, it amounts to a statement that the agents had paid . 
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their principal an insurance premium for the plaintiff 
and a demand on her for reimbursement. The statement, 
therefore, is not a declaration or admission made by the 
agents during the transaction of business by them for their 
principal, and within the scope of the agency, but made 
while they were acting solely on their own account, and 
dealing with a matter that concerned them and the plain- 
tiff alone. That being true, the statement falls within 
the rule above stated and is not binding on the defendant. 
Without expressing any opinion as to the sufficiency of the 
evidence to sustain a finding on other questions submitted 
to the jury, it is clear to us that there is a total lack 
of evidence to sustain a finding of payment of the premium 
by the plaintiff, and, as that is one of the facts essential 
to plaintiff’s recovery, under the theory upon which the 
cause was submitted, the failure of the evidence upon that 
point is fatal, and we recommend that the judgment of 
the district court be reversed and the cause remanded for 
further proceedings. 


DUFFIE and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings according to 
law. 

REVERSED, 


Sr, JAMES ORPHAN ASYLUM, APPELLEE, V. Mary B. 
SHELBY ET AL, APPELLANTS. 


Firep January 18, 1906. No. 14,013. 


1. Jurisdiction: Quietinc Tire. The original jurisdiction of the dis- 
trict court over an action to quiet the title to real estate is not 
affected by the fact that incident thereto there is involved the 
construction of a will. 


2. Wills: Ampicuiry: Parot Evipencs. Parol evidence is admissible 
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to explain a latent ambiguity in a will, where such evidence is 
necessary to enable the court to ascertain the intention of the tes- 
tator. 


APPEAL from the district court for Douglas county: 
ABRAHAM L, SUTTON, JUDGE. Affirmed. 


H. P. Stoddart, for appellants. 


Smyth & Smith, contra. 


JACKSON, C. 


Joseph Creighton died leaving a will as follows: 

“Know all men by these presents, that I, Joseph Creigh- 
ton, of the City of Omaha, in the state of Nebraska, being 
of sound disposing mind and memory, do hereby make, 
publish and declare this my last will and testament, as 
follows: 

“TImprimis, after the payment of all my debts and the 
expenses of my funeral and the erection at my grave of a 
proper stone to mark the same, I give and bequeath unto 
the children of my daughter, Mrs. Mary Bridget Shelby, 
certain lots situate in the city of Omaha aforesaid, whereof 
I am seized, that is to say, lot eight (8) in block twenty- 
two (22) lot two (2) in block twenty-two (22) and lot 
four (4) in block sixty-one (61). 

“Item. I hereby give and bequeath unto the Rt. Reverend 
James O’Connor, Bishop of Omaha, if he shall survive me, 
the following lands situate in the county of Douglas in 
said state, that is to say, the northwest quarter of the 
northwest quarter of section two (2) in township fifteen 
(15) north of range thirteen east of the sixth principal 
meridian, the southwest quarter of the northwest quarter 
of section thirty-five (85) and lot four (4) in said section 
both in township sixteen north of range thirteen (13) 
aforesaid, and also all that certain piece of land situate 
in Dallas county in the state of Iowa known as the east 
half of the northwest quarter of section twenty (20) in 
township eighty (80) north of range twenty-eight (28). If 
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the said Bishop O’Connor do not survive me then my will is 
that the said land shall go to his successor as bishop of 
Omaha. My wish and direction is that the said Bishop 
O’Connor, if he survive me, or his said successor as bishop . 
of Omaha, apply the said lands and the procecds arising 
from the same or the sale thereof to some charity according 
to his judgment, but I prefer that the same be applied to 
the establishment or maintenance of an orphanage. 

“Item. Subject to the charge thereon mentioned in the 
next succeeding item of this my will, I do devise, be- 
queath and will all the rest, residue and remainder of all 
the property of which I may die seized or possessed of to 
my said daughter, Mary Bridget Shelby, in trust for her 
children or such of them as shall be living at her death, 
to take, have and hold the same and every part thereof and 
the rents, issues, profits and interest arising therefrom for 
the said children. 

“Item. All of the property mentioned in the last above 
item shall be charged with the sum of fifteen dollars per 
week and to be paid by my said daughter for the support 
and maintenance of the sister of my wife, Mary Furlong, 
so long as she may live. My said daughter shall be execu- 
trix of this my last will and testament.” 

The testator never owned the southwest quarter of the 
northwest quarter of section 35, township 16, range 18, 
described in the bequest to the bishop of Omaha, but, in 
addition to the other real estate described in the will, he 
did own at the time the will was executed, and died seized 
of, the southwest quarter of the southwest quarter of that 
section, and, other than the tract last described and that 
correctly described in the will, he owned no other real 
estate. Bishop O’Connor did not survive the testator, and 
at his death was succeeded by Rt. Reverend Richard Sean- 
nell as bishop of Omaha, who after the death of Creigh- 
ton deeded to the plaintiff the real estate described in the 
bequest to Bishop O’Connor. The defendants, Mary B. 
Shelby and her children, after the will was admitted to 


probate, enrered into the possession of the southwest quar- 
41 
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ter of the southwest quarter of section 35, township 16, 
range 18, and claim title to the same under the residuary 
clause of the will. The plaintiff claims title through the 
conveyance by Bishop Scannell, and instituted this action 
in the district court for Douglas county, reciting in its 
petition that Joseph Creighton died October 16, 1893, leav- 
ing the will set out above; that the will was admitted to 
probate as the will of Creighton; alleging title to the dis- 
puted tract in Creighton, both at the time of the execution 
of the will and his death, and alleging that Creighton did 
devise, and intended to devise, for the purpose stated in 
the will, that tract; recited the death of Bishop O’Connor 
and that the Rt. Reverend Richard Scannell became his 
successor; set out the conveyance from Bishop Scannell to 
the plaintiff; that the defendants had entered into the pos- 
session of the disputed tract and claimed title theretg; 
that their possession was wrongful and constituted a cloud 
upon the title of the plaintiff to that tract, and concluded 
with the following prayer: “That said mistake in the de- 
scription of said 4 section be corrected; that the said will 
be construed to convey the title of said Joseph Creigh- 
ton to the said S. W. 4 of the S. W. 4 of said section 35 
to the said Bishop Scannell, and that the said Bishop 
Scannell has conveyed the said title to this plaintiff; that 
the said claims of the said defendants, whatever they 
may be, toyether with said mistake in said will, be de- 
clared to be a cloud on the plaintiff’s title; that the said 
cloud be removed; that plaintifi’s title be quieted; that 
plaintiff be put in possession of said property, and for 
such other and further relief as justice and equity may 
require.’ There was a decree in the district court con- 
forming to the prayer of the petition, and the defendants 
have appealed. 

Two questions are presented by counsel for appellant: 
First, that the district court had no jurisdiction of the sub- 
ject matter; and second, that the facts stated in the peti- 
tion are not sufficient to constitute a cause of action. 

It is urged that the action is one to secure the construc. 
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tion of a will and over which the county court has exclu- 
sive original jurisdiction. There should no longer remain a 
doubt as to what original jurisdiction is vested in the county 
court in the matter of settlement of estates. In Boales v. 
Ferguson, 55 Neb. 565, an action involving the accounts of 
an administrator, it was held that the county court had 
exclusive original jurisdiction. In Williams v. Miles, 63 
Neb. 859, the question was as to the jurisdiction to vacate 
an order admitting a will to probate and for leave to pre- 
sent and have filed an alleged posterior will, and it was 
held that the county court had exclusive original jurisdic- 
tion. While in Reischick v. Rieger, 68 Neb. 348, an action 
by the administrator of the estate of a deceased heir 
against the executor of an estate, in which it was claimed 
that the representatives of the deceased had an interest 
and for the recovery of money only, it was held that the 
county court had original jurisdiction. And, finally, in 
Youngson v. Bond, 69 Neb. 356, the holding was that a 
suit by the administrator with the will annexed for the 
construction of a will, in order to enable him to admin- 
ister the estate properly, was not maintainable in the first 
instance in the district court, and that the county court 
was not precluded from construing a will, in a proper 
case, and determining the effect and meaning of a devise of 
lands, so far as is necessary to give proper directions to 
an executor or administrator with the will annexed, but 
that the construction of the will in such a case is for the 
information and benefit of such executor or administrator 
only, in order to advise him what course to pursue; that 
it adjudicates nothing beyond his rights and liabilities in 
the execution of his office; that controversies between ad- 
verse claimants under the devise, or between the executor 
or administrator and persons claiming adversely to the 
estate, will not be affected thereby. To the same effect is 
Anderson v. Anderson, 69 Neb. 565. Our attention has 
not been called to any authority holding that the district 
court is without original jurisdiction in actions such as 
the one here involved, although incident thereto the court 


596 NEBRASKA REPORTS. [Vov. 75 


St. James Orphan Asylum v. Shelby, 


is required to construe a will. In Reischick v, Rieger, 
supra, it was said by Mr. Commissioner ALBERT: 

“We do not wish to be understood, however, as holding 
that the district court has no jurisdiction, under any cir- 
cumstances, to construe a will. On the contrary, we can 
readily conceive of actions of which the district court. has 
original jurisdiction, wherein the construction of a will 
would be necessarily involved.” 

The plaintiff in this action seeks to quiet its title to the 
real estate in controversy. In such an action the district 
court has original jurisdiction, and such jurisdiction is not 
defeated by the fact that there is necessarily involved in 
the inquiry the construction of a will. 

The second contention is based upon the proposition that 
the cause of action stated in the petition is one which could 
not be sustained except by the admission of oral evidence 
for the purpose of correcting a mistake in a will. The 
case of Seebrock v. Fedawa, 33 Neb. 413, seems to be de- 
cisive of the question. In that case the testator devised 
lots 4, 9 and the west half of 10, in block 32, in the city 
of Lincoln. He was not the owner of lot 4, but did own 
lots 3, 9 and the west half of 10, and those were all of the 
lots possessed by him in that block, and it was held that 
lot 3 passed by the will. Mr. Justice MAXWELL, speaking 
for the court, said: 

“While it is true that oral evidence cannot be admitted 
to change the language of a written instrument, and par- 
ticularly of a will, yet the universal rule at the present 
time is to admit oral proof to show that one term was 
used for another, or that an essential term, to make the 
definition perfect, was omitted or erroneously stated. For 
the purpose of arriving at the intention of the testator, 
therefore, the will is to be read in the light of the sur- 
rounding circumstances. * * * The rule in constru- 
ing wills is, that although there may be errors in the de- 
scription, either in the legatee or the subject matter of the 
devise, it will not avoid the bequest if enough remains to 
show with reasonable certainty what was intended. * * * 
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It is evident that the testator intended to devise all the 
lots he possessed in block 32 in the city of Lincoln, and 
that lot 3 was intended in place of lot 4.” 

_ The principle there invoked was involved in Second 
United Presbyterian Church 'v. First United Presbyterian 
Church, 71 Neb. 563. We entertain no doubt that the tes- 
tator in this case intended to devise the property in ques- 
tion to the bishop of Omaha for the purposes stated, and 
under the authority of Seebrock v. Fedaica, we so construe 
the will. 

In the closing paragraph of the brief on behalf of the 
appellants, it is suggested that there is no competent evi- 
dence to support the finding in favor of the appellee, be- 
cause the deed from the bishop to the appellee carries the 
same description as that found in the will. The deed, 
however, recites the conditions of the will and is doubt- 
less sufficient to convey whatever title the grantor re- 
ceived from the testator. 

The decree of the district court was right, and we recom- 
mend that it be affirmed. 


DUFFIE and ALBERT, CC., coneur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


_ Eviza B, HAWLEY ET AL., APPELLANTS, V. GEORGE VON 
LANKEN ET AL., APPELLEES. 


Firep JANuaARY 18, 1906. No. 14,071. 


1, Equity: LacHes. - Courts of equity have inherent power to refuse 
relief after undue and inexcusable delay independent of the stat- 
ute of limitations. 


2. Laches. In applying the doctrine of laches the true inquiry should 
be whether the adverse party has been prejudiced by the delay in 
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bringing the action and whether a reasonable excuse is offered 
for the delay. 


: DemurreR. Where the laches of the plaintiff and the stale- 
ness of hig claim are apparent from the petition, objection may be 
taken by demurrer. 


3. 


4. Courts will take judicial notice of the changed conditions dur- 
ing the past thirty-eight years as affecting the values of real 
estate, and of the probability that during that time many wit- 
nesses who were of mature years and discerning judgment in the 
year 1865 have either died or permitted the ordinary events of 
that period to pass from their memory. 


APPEAL from the district court for Washington county: 
Lee §. Este.ie, Jupcr. Affirmed. 


Herman Aye, R. 8. Hall, G. W. Covell and Wright & 
Stout, for appellants. 


a ¥ ‘ 


John C. Cowin, W. C. Walton, D. Z. Mummert, TI. C. 
Hiller, Clark O’Hanion and E. B. Carrigan, contra. 


JACKSON, C. 


The plaintiffs seek in this action to set aside a deed of 
conveyance executed by their ancestor, John Irwin. It is 
charged in the petition that Irwin purchased the real estate 
involved September 7, 1857; that he made a pretended deed 
of the same December 2, 1865, to Samuel Irwin; that 
John Irwin died intestate October 20, 1893, leaving. no 
widow, and that he was continuously insane and without 
mental capacity to make a deed from the year 1856 until 
his death. They assert title by inheritance. It is alleged 
that the defendants are in possession and claim title 
through the deed to Samuel Irwin, and mesne conveyances, 
and that the defendants have no other title or interest in 
the premises except certain tax liens, which the plain- 
tiffs offer to liquidate by redemption. A general de- 
murrer to the petition, interposed on behalf of the de 
fendants, was sustained and the plaintiffs prosecute an 
appeal. 

The principal contention as to the correctness of the 
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judgment arises over the application of the doctrine of 
laches to the facts stated in the petition. It is urged by 
the plaintiffs that, under the well established and recog- 
nized rule, the question of laches cannot be raised by gen- 
eral demurrer. We find, however, no such established 
rule. The courts have quite consistently held that, if the 
laches of the plaintiff-and the staleness of his claim are 
apparent from the petition, objection may be taken by de- 
murrer. Williams v. First Presbyterian Society; 1 Ohio 
St. 478; Solomon v. Solomon, 81 Ala, 505; Furlong v. 
Riley, 108 Ill. 628; Abraham v. Ordway, 158 U. 8. 416, 15 
Sup. Ct. Rep. 894. 

It is next contended that the action is one for the re- 
covery of the title or possession of lands, and that the 
plaintiffs, within the statute of limitations, have ten full 
years from the death of their ancestor within which to 
institute their action, and under the rule of Michigan 
Trust Co. v. City of Red Cloud, 3 Neb. (Unof.) 722, laches 
will not be imputed to the plaintiffs who seek equitable 
relief, unless the delay is sufficient to bar the correspond- 
ing legal remedy. We are not reconciled, however, to 
the belief that the court in that case intended to lay down 
any such hard and fast rule. The first paragraph of the 
syllabus is: 

“Laches cannot usually be charged against a party for 
failing to bring an action to enforce an equitable claim 
if he acts within the time allowed by the statute of limita- 
tions for commencing a corresponding action at law.” 

The rule so stated is correct,and not open to criticism; 
it does not, however, militate against the right of a court 
of equity to apply the doctrine, often stated and always 
adhered to, that if by the delay and laches of the complain- 
ant it has become doubtful whether the other parties can 
be in a condition to produce the evidence necessary to a 
fair presentation of the cause on their part, or it appears 
that they have been deprived of any just advantage which 
they might have had if the claim had been put forward 
hefore it became stale and antiquated, or if they be sub- 


600 NEBRASKA REPORTS. [Vou. 75 


Hawley v. Von Lanken. 


jected to any hardship which might have been avoided by 
more prompt proceedings, although the full time may not 
have elapsed which would be required to bar any remedy 
at law, the court will deal with the remedy in equity as if 
barred. In the second paragraph of the syllabus in Abra- 
ham v. Ordway, supra (15 Sup. Ct. Rep. 894), the rule is 
thus stated : 

“Independently of any statute of limitation, courts of 
equity have inherent power to refuse relief after undue 
and unexplained delay, and where injustice would be done 
by granting the relief asked, and the doctrine applies to 

suits relating to land.” 

' In the body of the opinion Mr. Justice Harlan, speak- 
ing for the court, said: 

“The relief sought cannot be given consistently with the 
principles of justice, or without encouraging such delay 
in the assertion of rights as ought not to be tolerated by 
courts of equity. Whether equity will interfere in cases 
of this character must depend upon the special circum- 
stances of each case. Sometimes the courts act in obedi- 
ence to statutes of limitations; sometimes in analogy to 
them. But it is now well settled that, independently of 
any limitation prescribed for the guidance of courts of 
law, equity may, in the exercise of its own inherent powers, 
refuse relief where it is sought after undue and wunex- 
plained delay, and when injustice would be done, in the 
particular case, by granting the relief asked. It will, in 
such cases, decline to extricate the plaintiff from the posi- 
tion in which he has inexcusably placed himself, and 
leave him to such remedies as he may have in a court.of 
law.” ; 

And also, where, from delay, any conclusion the 
courts may arrive at must at best be conjectural, and the 
original transactions have become so obscured by lapse of 
time, loss of evidence, and death of parties as to render it 
difficult, if not impossible, to do justice, the plaintiff will, 
by his laches, be precluded from relief. 12 Am. & Eng. 
Ency. Law (1st ed.), p. 550, and authorities there cited. 
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And it is not even necessary that the court should be satis- 
fied that the original claim was unjust. 12 Am. & Eng. 
Ency. Law (1st ed.), p. 551. In North v. Platte County, 
29 Neb. 447, an action to restrain the payment of interest 
on bonds issued in aid of a railway corporation, Mr. Jus- 
tice MAXWELL used this language: 

“The action was brought nine years after the bonds were 
issued and delivered and the plaintiff shows by his peti- 
tion that he has been a taxpayer of Platte county during 
‘many years past.’ There are many cases holding that. 
such delay and laches will defeat an action where relief 
would have been granted had the appheation been season- 
ably made.” 

The rule so stated is not in conflict with Vichigan Trust 
Co. v. City of Red Cloud, supra. 

Where it is sought to apply the doctrine of laches inde- 
pendent of the statute of limitations, the true inquiry 
should be whether the adverse party has been prejudice] 
by the delay in bringing the action, and whether a rea- 
sonable excuse is offered for the delay, because if the delay 
has resulted in no injustice to the adversary, or if it can 
be excused upon reasonable grounds, then equity will not 
refuse relief. Within the rule thus stated, have the plain- 
tiffs, by their petition, shown themselves entitled to the 
remedy? One of the plaintiffs is a daughter and the others 
are the grandchildren of the ancestor through whom they 
‘ assert title by descent. The ancestor conveyed the real 
estate by deed, which they now seek to avoid, 28 years prior 
to his death. The action for the relief sought was insti- 
tuted on the 8th day of September, 1903; almost 38 years 
after the execution of the deed, and within 42 days of 10 
years after his death. The sole ground urged why they 
ought to be permitted to recover is the insanity of the 
grantor, which they say was continuous from the date 
of the deed to the time of his death. It does not ap- 
pear that the plaintiffs, or either of them, have at any time 
been under any disability during the time within which 
the powers of the court might have been invoked to es- 
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tablish their right, nor is any other reason given why they 
have not sooner instituted proceedings to assert such 
rights. 

On the other hand we cannot remain unconscious of the 
situation of the defendants. For 38 years they and their 
grantors have been permitted to rest in the belief that their 
title was secure; nor can we close our eyes to the fact 
of the changed conditions during that time, within which 
the value of real estate has increased many fold, and dur- 
ing which doubtless, many witnesses who were of mature 
years and discerning judgment in 1865 have either died or 
permitted the events of that period, in which they had no 
personal interest, to pass from their memory. It does 
not appear from the petition that the plaintiffs were with- 
out notice of the condition of their ancestor at the time 
he executed the deed, or of the fact of the conveyance itself; 
and while they had no interest in the real estate at that 
time such as would justify a resort to the courts on their 
own behalf, yet self-interest should have prompted them 
to make use of the means afforded by law to prevent a dis- 
sipation of the estate of their parent through his insane 
whims or desires. They should at least have taken steps 
to have preserved to him during his lifetime what of right 
was his, and to the extent that they failed to do so should 
now be held accountable through lapse of time; nor should 
they be permitted, even after his death, to appeal to their 
technical rights under the statute of limitations, unless 
their action was seasonable and so taken as to prevent the 
least injustice to their adversaries. The absolute injus- 
tice of permitting the plaintiffs, at this late hour, to reap 
the reward of the industry of the defendants upon a mere 
offer to reimburse them for the taxes paid out on the prop- 
erty involved, is too apparent to require further notice. 

It is evident that the trial court made no mistake in dis- 
missing the plaintiffs’ bill, and we recommend that the 
judgment be affirmed. : 


DUFFIE and ALBERT, CC., concur. 
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_ By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


PETER M. BACK BT AL. V. STATE OF NEBRASKA, 
' Fire Fesevary 8, 1906. No. 14,467. 


1. Contempt: Jurispiction. The district court has jurisdiction to pun- 
ish contempt by fine or imprisonment, or both. 


. Injunction: VIOLATING: JURISDICTION. By section 260 of the code a 
judge of the district court at chambers is given jurisdiction to 
enforce obedience of an injunction or restraining order, whether 
the same was allowed by the court or by a judge thereof. He 
hag no jurisdiction to punish a violation of such order, as a crim- 
inal offense, by imprisonment. 


. bs 


. Courts: ADJOURNMENT: PRESUMPTIONS. Where the record shows an 
order adjourning a term of the district court to a future day, and 
judicial proceedings in the interval, it will be presumed, if neces- 
sary to support the jurisdiction of the court over such proceed- 
ings, that the order of adjournment was vacated, and the court 
reconvened. 


o,. 


4. Contempt: TRANSFERRING Case. Upon prosecution for contempt in 
the district court, the judge before whom the cause is regularly 
to be heard may refuse to transfer the cause to another judge of 
the same court for hearing, unless it is made to appear by due 
proof that a fair and impartial trial cannot be had before him, 
or that some other ground for change of venue prescribed by 
statute exists. ; ‘ 


Sa 


: INFORMATION: AMENDMENT. A prosecution for constructive 
contempt is based upon an affidavit or information alleging the 
facts constituting the contempt. If such information is amended 
by interlineation in matter of substance, it must be reverified, and 
there must be a trial thereon as upon a new prosecution. 


a 


. Injunction: VIoLaTION: InForMaTIonN. In a prosecution for con- 
structive contempt in the violation of a restraining order, the affi- 
davit or information must set forth the acts constituting the viola. 
tion. The general allegation that the defendant has disobeyed 
the restraining order is not sufficient to give the court jurisdic- 
tion, 
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7. Contempt: InrorMATION. A prosecution for contempt is “in the 
nature of a prosecution for a crime,” and the affidavit or tnforma- 
tion must state the acts constituting the offense with as great 
certainty as is required in criminal proceedings. 


Error to the district court for Douglas county: ABRa- 
HAM L. SUTTON, JupGH. Reversed and dismissed. 


W. J. Connell, for plaintiffs in error. 


Norris Brown, Attorney General, W. T. Thompson and 
W. W. Slabaugh, contra. 


SEDGWIOK, C. J. 


While the city council of Omaha had under considera- 
tion the enacting of an ordinance entering into a contract 
on behalf of the city with the Omaha Gas Company pro- 
viding for furnishing certain gas lights for lighting the 
city, an action was begun in the district court for Douglas 
eounty to enjoin these defendants and others as members 
of the city council, and the mayor of the city from “passing 
and approving” the ordinance in question. Application was 
made to one of the judges of that court for a temporary 
injunction. It appearing to the judge that notice should 
be given the defendants before an injunction was allowed, 
a time was fixed for the hearing, and in the meantime 
an order was entered restraining the mayor and council 
from passing. and approving the ordinance. Afterwards, 
it having been brought to the notice of the judge by affida- 
vits filed with him that there had been an alleged violation 
of the restraining order, the judge ordered an information 
filed by the county attorney charging the defendants with 
contempt of court. The information was filed accordingly, 
and trial had, upon which these defendants were adjudged 
guilty of contempt and sentenced to 30 days’ imprison- 
ment in the jail of Douglas county. To reverse this judg- 
ment they have brought the matter here upon petition in 
error. 

1. The record and briefs present a question of jurisdic- 


qt 
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tion. There are two sections of the civil code which de- 
fine contempts and provide punishment therefor. Pro- 
ceedings to punish contempts, not committed in the 
presence of the court, when considered with reference to 
the object for which such proceedings are taken, fall into 
one of two classes: (1) They may be strictly punitive, 
that is, to vindicate the majesty of the law, and the au- 
thority reposed by law in the court or judge, and for 
this purpose to inflict exemplary punishincnt; or (2) they 
may be reniedial, to compel and insure obedience to the 
mandate of the law as expressed in some order of the court, 
or judge, rather than to punish for a past offense. Ne- 
braska Children’s Home Society v. Stutc, 57 Neb. 765. 
Section 260 of the civil code relates to the latter class. It 
provides: “An injunction granted by a judge may be en- 
forced as the act of the court. Disobedience of an injunc- 
tion may be punished as a contempt by the court, or by 
any judge who might have granted it in vacation. An 
attachment may be issued by the court, or judge, upon 
being satisfied by affidavit of the breach of the injunction, 
against the party guilty of the same; and he nay be re- 
quired, in the discretion of the court or judge, to pay a 
fine not exceeding two hundred dollars, for the use of the 
county, to make immediate restitution to the party in- 
jured, and give further security to obey the injunction; 
or, in default thereof, he may be committed to close 
custody, until he shall fully comply with such require- 
ment, or be otherwise legally discharged.” By the first 
clause character is given to the injunction order of a judge 
sitting in chambers; it ‘may be enforced as the act of 
the court.” By the second clause of the section a judge 
of the court sitting in chambers may enforce the injunc- 
tion by punishing a disobedience thereof as a contempt, 
and this he may do whether the injunction was allowed 
by the court itself or by a judge of the court in chambers. 
He may require the party guilty of a breach of the in- 
junction to make restitution to the party injured, and to 
give further security to obey the injunction, and he may 
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enforce these requirements by imprisonment until they 
be complied with, but he is not given power to punish a 
past violation of an injunction as a distinct offense by im- 
prisonment of the guilty party. 

The general rule is that authority to van for con- 
tempt belongs exclusively to the court in which the con- 
tempt is committed. Johnson v. Bouton, 35 Neb. 898. 
Without the provisions of section 260 the court alone, and 
not a judge thereof at chambers, could punish for con- 
tempt. This section declares the power of the court before 
whom the action is pending to punish for contempt, a 
power which exists independently of the statute. It also 
extends the power to punish to a judge of the court before 
whom the action is pending, and as the judge, as dis- 
tinguished from the court, obtains his jurisdiction from 
this section of the statute, he must exercise it in ac- 
cordance with its provisions and cannot exercise a greater 
jurisdiction than is there given him. In Zimmerman v. 
State, 46 Neb. 18, it is said in the opinion that the de- 
_ fendant “was arrested and brought: before the court or 
judge,” and later in the opinion there is language used 
indicating that a judge, as distinguished from a court, 
would have jurisdiction to punish a violation of a restrain- 
ing order by imprisonment. It is not clear whether this 
language was dictum only, since the opinion does not 
show with certainty whether the proceedings were before 
the court in regular session, or before a judge in vacation. 
The defendant was restrained from diverting water from 
its natural channel, and immediately violated the restrain- 
ing order by diverting the water. The offense was a con- 
tinuing one, and the defendant might properly have been 
required by a judge at chambers to give security to obey 
the order, and in default of so doing might be imprisoned 
to enforce compliance. So far as the’ case appears to con- 
strue section 260 to give a judge at chambers jurisdiction 
to punish the violation of a restraining order by imprison- 
ment, it is overruled. By section 669 of the code the 
jurisdiction of the court itself to punish for contempt 
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is recognized and declared, and without the limitations 
upon the power of punishment which are contained in sec- 
tion 260. There can be no doubt that under section 669, 
and even without regard to its provisions, the district 
court, being a court of general equity jurisdiction, could 
punish disobedience of its lawful orders by fine or im- 
prisonment, or both. 

Since the judge as distinguished from a court, deriv- 
ing his jurisdiction from section 260, is without power 
to punish for contempt by imprisonment, it becomes im- 
portant in this case to inquire whether these proceedings 
were had before the court or before one of the judges of 
the court sitting in chambers. The regular May term of 
the district court for Douglas county in 1905 began on 
the first day of May of that year, and continued from 
day to day thereafter by regular adjournment until .the 
7th day of August. On that day the seven judges of the 
court united in an order whereby the May term of court 
was adjourned until the 18th day of September, and the 
record shows that on the 18th day of September there was 
a formal opening of the court, all of the judges being 
present. The information in this case was filed on the 
11th day of September. The defendants on the same day 
entered “their appearance in open court,” and were ar- 
raigned and entered a plea of not guilty. An adjourn- 
‘ment was taken until the 13th day of September, when a 
formal answer was filed by the defendants and the hear- 
ing was begun. After the evidence was completed, an ad- 
jouroment was taken until the 15th day of September, at 
which time the argument was commenced, and in the midst 
of the argument the information was amended. This 
amendment and the objections taken thereto will be again 
referred to. The argument was completed on the 16th day 
of September and the court then took the matter under 
advisement until the 20th day of September, at which 
time the gourt announced the finding that the defendants 
were guilty of contempt. 

-J¢ is urged in the brief that this record is conclusive 


608 NEBRASKA REPORTS. [VoL. 75 


Back y. State. 


that these proceedings were had before the judge at cham- 
bers, and not before the court. We do not think that 
this contention is sustained by the record. In Green v. 
Morse, 57 Neb. 391, it was held: 

“An adjournment of court to a subsequent day in the 
term is merely an intermission, and neither adjourns the 
term nor deprives the judges of control of the proceed- 
ings. Notwithstanding such an order the court may re- 
voke it and reconvene before the time fixed in the order of 
‘adjournment. Where the record shows an order adjourn- 
ing to a future day in the term, and judicial proceedings 
carried on in the interval, it will be presumed, in favor of 
regularity, that there has been a reconvention and an ex- 
press or implied vacation of the order of adjournment.” 

The proceedings in this case purport to be in the court 
itself. The information was “filed in the office of the clerk 
of the district court,” and the record recites that “at the 
May term of court, and on the 11th day of September, 
1905, defendants were arraigned herein.” All of the 
journal entries recite that the proceedings were had at 
the May term of court. The record recites that the de 
fendants appeared in open court and were arraigned, and 
that the court heard the argument and the cause was sub- 
mitted to the court. The rulings and orders all purport 
to have been made by the court rather than by a judge in 
chambers, so that the record brings the case within the 
rule announced in Green v. Morse, supra. These proceed- 
ings must be held to have been before the court, and there 
can be no doubt of the jurisdiction of the court to punish 
disobedience of its orders by imprisonment. 

2. The defendants applied for a transfer of the hearing 
of the contempt proceedings to one of the other judges 
of the district court. This application was supported by 
an affidavit, which at some length recites various facts 
and circumstances tending, as was alleged, to show that 
the judge before whom the proceedings were pending was 
prejudiced against the defendant. This affidavit con- 
cludes as follows: “Affiant further says that he is and has 
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been upon friendly terms with his Honor Judge Sutton, 
and believes him to be honest -and usually fair and im- 
- partial, but believes that for some reason Judge Sutton 
has an extreme bias or prejudice in this contempt matter, 
and affiant feels constrained to make this affidavit setting 
forth the facts hereinbefore narrated for the fair considera- 
tion of his Honor Judge Suiton to be passed upon by him 
in such manncr as may seen reasonable and proper.” Sec- 
tion 61 of the code provides for a change of venue when 
“it shall be made to appear to the court that a fair and 
impartial trial cannot be had in the county where the 
suit is pending, or when the judge is interested or has 
been of counsel in the case or subject matter thereof, or 
is related to either of the parties, or is otherwise disquali- 
fied to sit.” 

In Le Hane v. State, 48 Neb. 105, it is said: “There are 
other provisions of the statute allowing judges of different 
districts to hold court for one another; and in the first 
district, where this action arose, there are two judges. 
Where for any reason a case is of such a character that 
there would be any impropriety in the judge before whom 
it would in its orderly course go for trial presiding at 
the trial thereof, there is certainly nothing improper, by 
a respectful application for that purpose, in calling the 
facts to the attention of the judge and requesting that 
another judge of that district, or of some other district, 
be called in to try the case.” 

And so in the case at bar, if the judge to whom the 
application was addressed had considered the circum- 
stances such as to make it proper to transfer the pro- 
ceedings to another judge, certainly no objection could 
have been made to his so doing. If the evidence before 
the judge had been of such a character as to establish 
the fact that a “fair and impartial trial” could not be had © 
before him, it would have been his duty to transfer the 
case. The affidavit, however, did not contain any allega- 
tion to the effect that a fair and impartial trial could not 
be had before the judge to whom the application was made. 

42 
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The affidavit was made by the attorney for the defendants, 
and the above language quoted therefrom shows that the 
transfer of the case was not applied for as a matter of . 
right, and fails to show that the defendants themselves 
believed that the supposed bias or prejudice of the judge 
was of such a nature that they could not have a fair and 
impartial trial before him. The application was rather 
an attempt to induce the judge ugon his own motion to 
transfer the cause, and the evidence is not of such a 
nature as to show that the judge abused his discretion in 
refusing so to do. A judge is not disqualified to sit as 
a court to try a charge of contempt by the fact that the 
alleged contempt consists in disobedience of an order made 
by him. The facts proved must clearly show that an 
impartial trial could not be had before him. 

3. It has already been stated that after the defendants 
had answered to the information, and the evidence had 
been taken, and the opening argument for the prosecution 
finished, and while the defendants’ counsel was making his 
arguinent to the court, the prosecution requested leave to 
amend the information. Leave was granted, the informa- 
tion was amended, and this action of the court is assigned 
as error. The information contained a copy of the re- 
straining order which it was alleged was violated. It 
restrained the defendants therein, who were the mayor 
and the members of the city council, “and each of them 
from passing and approving the ordinance now pending 
before the city council of the city of Omaha, which pro- 
vides for a street lighting contract with the Omaha Gas 
Company, and enjoining the defendants and each of them 
from entering into any contract with any person or cor- 
poration for furnishing street lighting.’ The informa- 
tion contained no direct allegation that these defendants 
or any of them are, or at any time were, members of the 
city council. It alleged that in the action in which the 
restraining order was allowed the petition contained the 
allegations that these defendants and others were “the 
duly elected and qualified members of the city council 
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of the city of Omaha,” and that the parties made defend- 
ants in that action, “for sometime last past, up to and in- 
cluding the present time, had constituted and do consti- 
tute the said city council of the city of Omaha.” It also 
alleged that the petition for an injunction contained the 
allegation that the ordinance in question was pending 
before the city council, and that the city council would 
enact the same and would thereby enter into a contract 
with the Omaha Gas Company to furnish certain lights — 
for lighting the city, unless restrained by the order of 
the court.. But the information contained no direct al- 
legation of any of these facts. The information then 
alleges that the restraining order, as set out in the informa- 
tion, was issued and was duly served on the defendants 
“named therein,’ but there is no direct allegation that 
the defendants therein who were served with the restrain- 
ing order are the same persons here complained of. The 
violation of the restraining order on the part of these de- 
fendants was in the information alleged in these words: 
“That the defendants, Peter M. Back, Elliott D. Evans, 
Charles Dyball, Peter C. Schroeder and Charles S. Hunt- 
ington, unlawfully, wilfully, knowingly, purposely and 
contemptuously neglected, refused and failed to obey said 
restraining order, after due service upon said defendants 
of said restraining order as by the court directed, and in 
unlawfully, wilfully, knowingly, purposely and contemptu- 
ously failing to obey said restraining order are guilty as 
of contempt of the district court for said county and state. 
That the disobedience of said restraining order tended to 
hinder, delay and annoy the court and prevent the due 
administration of justice.” By the amendment which was 
allowed the words, “and did vote to pass said ordinance,” 
were interlined after the words, “restraining order,” as 
they first appear in the above quotation. The matter of 
‘ allowing this amendment by interlineation was much dis- 
cussed in open court. The defendants were asked to 
waive their objection to the amendment, and upon their 
refusing to do so it was stated by the court that the 
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amendment would be allowed, and that the defendants 
would be allowed a continuance, if necessary. The defend- 
ants then waived their objection to the manner of making 
the amendment, but insisted that no amendment ought to 
be allowed. It is now contended by the attorneys for the 
state that in the discussion which followed, the defendants 
waived all objection to amending the information, except 
as to the materiality of the proposed amendment. If 
the information is jurisdictional, and if all proceedings 
taken upon an insufficient information are void, it may 
well be doubted whether the defendants could at-this stage 
of the proceedings waive objection to amend such informa- 
tion by inserting material allegations that would cure its 
defects, and consent that evidence taken upon such insuf- 
ficient information might be considered in determining 
the questions presented by the amended information. In 
proceedings under section 260 of the code, it has been many 
times determined by this court that the affidavit is jurisdic- 
tional, and the cases do not appear to make any distinction 
in that regard between proceedings under that section 
and proceedings by information under section 669 of the 
code, In any view of the matter, such waiver should be 
express and clear, in order to justify the court in so pro- 
ceeding upon such amended information, and we think 
that this action of the court was erroneous. 

4, If we disregard all other defects in the information, 
the question would still remain, does the information as 
amended sufficiently charge acts of violation of the re- 
straining order? It will be noticed that the original in- 
formation was drawn upon the theory that it was sufficient 
to allege in the language of the statute that the defend- 
ants had disobeyed the restraining order. But this theory 
is contrary to the well-established rule in such cases. 
Proceedings for contempt under section 260 are based upon 
an affidavit filed with the court or judge, from which the 
court or judge is satisfied of the breach of the injunction. 
The language of this section precludes the idea that in a 
prosecution thereunder the mere allegation, under oath, 
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that the injunction has been violated would be sufficient 
to warrant the issuing of an attachment against the offend- 
ing party. The court has something more to do in deter- 
mining whether an attachment shall be issued under this 
section than to consider the probable veracity of the party 
making the affidavit. The court or judge must be satis- 
fied that the things done by the defendant constitute a 
breach of the injunction or restraining order, and can 
only determine this from a consideration of the acts of the 
defendant as shown in the affidavit. It has been held that 
proceedings for contempt under either section are “in the 
nature of a prosecution for a crime and the rules of strict 
construction. applicable in criminal proceedings are gov- 
ernable therein.” Herdman v. State, 54 Neb. 626. It was 
also held in that case that “the affidavit must state the 
acts of the asserted contempt with as much certainty as 
is required in a statement of an offense in a prosecution for 
a crime.” See, also, Hutton v. Superior Court, 147 Cal. 
156, 81 Pac. 409; United States v. Agler, 62 Fed. 824. That 
part of the affidavit in this case which charges or attempts 
to charge the acts constituting the violation of the re- 
straining order, as the same was amended by the inter- 
lineation, is embraced in these words: “Unlawfully, wil- 
fully, knowingly, purposely and contemptuously neglected, 
refused and failed to obey said restraining order and did 
vote to pass said ordinance after due service upon said 
defendants of said restraining order as by the court di- 
rected, and in unlawfully, wilfully, knowingly, purposely 
and contemptuously failing to obey said restraining order 
are guilty as of contempt of the district court for said 
county and state.” It will be observed that the only act or 
thing alleged to have been done by the defendants is in the 


words, “and did vote to pass said ordinance.” It is not _ 


alleged in this information that the injunction was vio- 
lated by voting to pass the ordinance. The allegation is 
that it was violated, and that defendants voted to pass the 
ordinance. If it was directly alleged in the information 
that these defendants were members of the city council, 
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the question would still remain whether it was as such 
members that they voted to pass the ordinance. Where 
was this vote taken? Under what circumstances? Was 
it in the council chamber? Was the city council in ses- 
sion at the time? Was the question of the passage of 
this ordinance before the council for consideration and 
determination? None of these things appear from the al- 
legations of the information. For all that appears from 
the information, these five men might have been a private 
party at one of their homes, and the vote taken might 
have been a straw vote to ascertain what the probable 
action of the council would be when the restraining order 
should be dissolved. Certainly, this is not stating the 
acts constituting the contempt with that certainty which 
“is required in the statement of an offense in a prosecution 
fora crime.” The motion to quash the information should 
have been sustained, and for the error in refusing to do 
so the judgment must be reversed. 


REVERSED AND DISMISSED. 


STATE OF NEBRASKA, EX REL. DOUGLAS COUNTY, RELATOR, 
v. JOHN C. DREXEL, COUNTY CLERK, RESPONDENT. 


Fitep Fesruary 8, 1906. No. 14,569. 


1. Statutes: Construction. The object of the court in construing an 
act of the legislature is to ascertain the intention of the law- 
makers. That, intention, when ascertained, will prevail over the 
literal sense of the words used. 


2. County Clerks: Satary. In counties of more than 25,000 inhabit- 
ants the salary of the county clerk is fixed at $2,500 per annum 
by chapter 72, laws 1905, and he is also entitled to one deputy 
whose salary shall be $1,000 per annum. 


ORIGINAL application for a writ of mandamus to com- 
pel respondent to account for excess fees. Writ denied. 
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W. W. Slabaugh, for relator. 


H. 0. Brome, contra. 


SEDGWICK, C. J. 


This case involves a construction of the act of 1905 
amending the statute regulating the fees of county 
clerks and other county officers. Laws 1905, ch. 72, 
Since that act has. been in force the county clerk of 
Douglas county has retained fees in excess of $1,500 per 
annum. A writ of mandamus is asked to compel him to 
pay over the excess to the treasurer for the county. His 
defense is that under the statute he is entitled to $2,500 
-per annum, and to have a deputy with a salary of $1,000 
per annum. The section as amended provides that the 
fees of the county judge and county clerk shall be limited 
to $1,500 per annum each. It then provides that in coun- 
ties having over 18,000 and less than 25,000 inhabitants | 
the county clerk shall receive $1,500 per annum, which 
shall be paid by warrants drawn on the county general 
fund. By this proviso the other county officers also re- 
ceive greater emolument in counties of this class. The 
section then provides as follows: “In counties having over 
25,000 and less than 60,000 inhabitants the county treas- 
urer shall receive the sum of three thousand (3,000) dollars 
per annum, and shall be furnished by the county board 
with the following clerks or assistants: One deputy or 
chief -clerk whose salary shall be fourteen hundred 
(1,400) dollars; one clerk whose salary shall be one thou- 
sand (1,000) dollars, and one clerk whose salary shall be 
six hundred (600) dollars per annum. The sheriff shall 
receive the sum of two thousand five hundred (2,500) dol- 
lars per annum, also the necessary jail guard and one 
deputy, and the salary of such deputy shall be nine hun- 
dred (900) dollars per annum. The county clerk of such 
counties shall receive the sum of two thousand five hun- 
dred (2,500) dollars per annum; and he shall have one 
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deputy whose salary shall be one thousand (1,000) dollars 
per annum. The county judges of such counties shall 
receive the fees of such office, not to exceed the sum of 
two thousand (2,000) dollars per annum, provided that in 
counties having a population of over 60,000, the county 
judge shall receive the fees of said office not to exceed 
the sum of two thousand five hundred (2,500) dollars per 
annum, and in all counties having over 25,000 population 
the county judge shall be provided by the county board 
with the necessary clerks or assistants, whose combined 
salaries shall not exceed the sum of one thousand (1,000) 
dollars per annum.” 

It is the language of the provision just quoted that we 
are called upon to construe. The relator urged that in 
counties haying over 60,000 inhabitants the county clerk 
is entitled to receive only $1,500 per annum, and the re- 
spondent’s contention is that in all counties having over 
25,000 inhabitants the county clerk is entitled to receive 
the sum of $2,500 per annum, and have one deputy whose 
salary shall be $1,000 per annum. It will be seen that 
the language of the statute, taken literally, would limit 
the fees of the county clerk to $1,500 per annum, except 
' in those counties whose population was from 18,000 to 
25,000, and those counties whose population was from 
25,000 to 60,000. There can be no doubt that it is the 
province of the legislature to prescribe and regulate the 
fees of these officers. The court has nothing to do with 
the policy of these enactments nor the justice of the legis- 
lation. It must construe and apply the law as it is en- 
acted by the legislature. The object of the court in con- 
struing an act of the legislature is to ascertain the inten- 
tion of the lawmakers. To adhere to a technical and 
literal construction that was manifestly contrary to the 
intention and meaning of the legislature would be to legis- 
late and not to construe. The rule has long been estab- 
lished by this court that “in the interpretation of a statute 
the intention of the lawgivers is to be deduced from the 
whole statute taken and compared together.” Swearingen 
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v. Roberts, 12 Neb. 333. In the opinion in that case the 
following quotation was taken from 1 Kent, Commentaries, 
*462: “The real intention, when accurately ascertained, 
will always prevail over the literal sense of terms. When 
the expression of a statute is special or particular, but the 
reason is general, the expression should be deemed general, 
* * * and the reason and intention of the lawgivers 
will govern the strict letter of the law, when the latter 
would lead to palpable injustice, contradiction, and ab- 
surdity.” State v. Baushausen, 49 Neb. 558; Kelley v. 
Gage County, 67 Neb. 6; Parker v. Nothomb, 65 Neb. 315. 

What, then, was the intention and meaning of the legis- 
lature in adopting this amendment of the statute? _There 
was an act of the legislature in 1877 (laws 1877, p. 215) 
regulating the fees of county officers. This act has been 
many times revised and amended, and in each act so 
amending the statute the principle has been maintained 
that the duties and responsibilities of county officers are 
greater in counties having a larger population than they 
are in counties having a smaller one, and that the fees 
of the officers should be regulated with regard to their 
duties and responsibilities. And so, in the section of the 
statute now under consideration, the manifest intention of 
the legislature was to provide larger fees for these officers 
in counties having larger population. Thus, in counties 
with population under 18,000 the compensation of the 
county clerk is limited to $1,500 and is to be derived 
solely from the fees of his office; but in counties of over 
18,000 population and less than 25,000 he is to receive 
a salary of $1,500 without regard to the amount of fees; 
and in counties with population exceeding 25,000 he is 
to receive a salary of $2,500 and have a deputy whose 
salary is fixed at $1,000 per annum. Can it be derived 
from this act and the history of the legislation upon this 
subject that the legislature intended that this latter pro- 
vision should apply only to counties with less than 60,000 
inhabitants? Did the legislature intend that the salary 
of this officer should decrease as the population exceeded 
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60,000? It will be noticed that in counties of more than 
25,000 and less than 60,000 inhabitants the section under 
consideration provides fixed salaries for the deputies of 
various county officers; whereas in the section amended 
the clerks and assistants of the county treasurer were 
“furnished by the county board,’ when necessary, and 
their combined salaries should not exceed $2,400 per 
annum. “Ihe object of the amendment of this part of 
the law appears to be to make this and other similar 
changes. 

Again it will be noticed that by the section under con- 
sideration, as amended, county judges in counties having 
more than 25,000 and less than 60,000 inhabitants re- 
ceive fees not to exceed $2,000 per annum, provided that 
in counties having a population of over 60,000 the county 
judge shall receive fees not to exceed $2,500 per annum. 
The only distinction that is made in the fees of county 
officers between counties of less than 60,000 and those 
haying a larger population is with reference to the office 
of county judge, and this appears to be the purpose of 
the legislature in inserting the words “less than 60,000” 
in the first part of this provision, and the words “over 
60,000” in the latter part. The provision in regard to 
the fees of the county judge would remain the same if the 
words “less than 60,000” were omitted. But, in view of 
the whole section and of the history of the legislation 
upon this subject, it is manifest that the insertion of 
the provision for the increased fees of the county judge 
in counties of over 60,000 people caused the words “less 
than 60,000” to be inserted in the section. If, therefore, 
the words “less than 60,000” are omitted, the real inten- 
tion and meaning of the legislature will be expressed by 
the section. It follows, therefore, that the respondent has 
not retained more fees than he is entitled to, and the writ 
must be denied. 

WRIT DENIED. 


rf 
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City OF LINCOLN, APPELLER, V. LINCOLN TRACTION Com- 
PANY, APPELLANT. 


Frrep Fesrvary 8, 1906. No. 14,130. 


APPEAL from the district court for Lancaster county: 
EpwarpD P. HoLMEs, JupeE. Reversed and dismissed. 


Clark & Allen, for appellant. 


HE. OC. Strode, D. J. Flaherty, Charles O. Whedon and 
A. W. Field, contra, 


BARNES, J. 


This proceeding was an application made by the city of 
Lincoln for the appointment of a receiver to take charge of 
the property of and operate the Lincoln Street Railway, 
in the suit of City of Lincoln v. Lincoln Street R. Co., 
ante, p. 523. JIfor reasons not apparent to us this pro- 
ceeding was docketed and tried in the district court as a 
separate action, and after that court had appointed a re 
ceiver was brought here by appeal by the Street Railway 
Company. As the right to appoint a receiver depended 
on the measure of relief granted the city in the main case 
above mentioned, and as we have found that the city was 
not entitled to the relief prayed for therein, it follows, as 
a matter of course, that the judgment of the district court 
in this proceeding must be reversed and the case dis- 
missed. 

JUDGMENT ACCORDINGLY. 
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Srarn, EX REL. ELizapera 8. Ponb, vy. Epwarp A, CLARK 
ET AL, 


Firep Fesruary 8, 1906. No. 14,153. 


1, Villages: TrerrirorraL Limits. The law authorizing the incorpora- 
tion of villages does not contemplate including in the corporate 
limits remote territory, or purely agricultural lands, not actually 
connected with the village, and not adapted to municipal pur- 
poses. State v. Mote, 48 Neb. 683. 


: IncorrorATION. Such lands cannot be included within the 
limits of the proposed village for the sole purpose of obtaining a 
sufficient number of actual residents necessary to incorporate, 
without the consent of the owner, and such owner can maintain 
proceedings by quo warranto to determine the validity of the 
order of incorporation. State v. Dimond, 44 Neb. 154. 


3. Evidence examined, and reld to show less than the required number 
of actual residents within the village necessary to incorporate, at 
the time the proceedings for that purpoSe were had. 


Error to the district court for Holt county: JAMES 
J. HARRINGTON, JUDGE. Keversed with directions. , 


E. H. Benedict and A. G. Wolfenbarger, for plaintiff in 
error. 


M. F. Harrington, contra, 


BARNES, J. 


The relator brought this action in quo warranto against 
the respondents, as trustees of the village of Inman, in 
the district court for Holt county to obtain a judgment 
of ouster, and have the proceedings purporting to incor- 
porate said village declared void. The trial resulted in 
a judgment for the respondents, and the relator brings 
the case here by petition in error. 

The record discloses that in the year of 1881 the Pioneer 
Townsite Company purchased the southwest quarter of 
section 19, township 28, range 10 west, in said county, and 
laid out and platted a small part of the southeast 40 
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acres thereof as a townsite. The Chicago & Northwestern 
railroad bisects the quarter section into two nearly equal 
parts, running through it from southeast to northwest, 
and leaving it in two triangular tracts. The townsite com- 
pany later on platted some small additions to the original 
town, all of which are situated on the southeast forty 
acres of the quarter section, and are all south of the rail- 
road. At the time the townsite company purchased its 
land and laid out its town as aforesaid, the relator owned 
and resided on the south half of the northwest quarter of 
said section, where she still resides. It appears that she 
has sold seven small tracts of said land as follows: In the 
northeast corner five acres; in the southeast corner two 
tracts of one acre each; in the south central part a lot for 
a church, and west of that lot she sold to one Crosser and 
his son five acres each, and to a Mrs. Simmons three and 
one-half acres. These tracts are disconnected, and the re- 
lator has never platted any part of her land, nor taken 
any steps to make it a part of the townsite, but, on the 
contrary, uses the unsold portion of it exclusively for agri- 
cultural purposes. The platted and inhabited part of 
said town, at its nearest point, is about a quarter of a mile 
from the relator’s land, and the intervening territory is 
unplatted, uninhabited, and is used for a pasture and 
other agricultural purposes. It further appears that on 
or about the 19th day of April, 1902, an attempt was made 
to incorporate the village under the provisions of sec- 
tion 40, article I, chapter 14, Compiled Statutes 1901, 
and to that end a petition was presented to the board of 
commissioners of Holt county purporting to be signed 
by a majority of the taxable inhabitants of said town, 
setting forth that it contained more than 200 bona fide 
residents, and praying that the territory therein described 
by metes and bounds be incorporated under the name of 
the village of Inman. The board granted the prayer of 
the petition, and passed a resolution purporting to incor- 
porate the said village. 

It appears that in order to obtain the required number 
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of bona fide residents the petitioners took in and embraced 
the vacant pasture and agricultural lands belonging to the 
townsite company north of the railroad track, together 
with the land of the relator above described, and which 
is, as before stated, situated a quarter of a mile from the 
platted and inhabited part of the town or village. It 
further appears that the relator was not asked to sign the 
petition presented to the board of commissioners, and had - 
no notice or knowledge of the proceedings until after 
the order of incorporation was made, and that the re- 
spondents are acting as the board of trustees of said 
village. . 

It is contended by the relator that the act of the peti- 
tioners and the county board in including and taking in 
her agricultural land and incorporating it as a part of said 
village was unlawful and void, and that she is not bound 
thereby. It would seem that her contention should be sus- 
tained. This identical question was before us in State v. 
Mote, 48 Neb. 683. There it was sought to incorporate 
the village of Allen in Dixon county. There, as here, the 
inhabited part of the townsite was south of the railroad 
‘track. There, as here, in order to obtain the requisite 
number of actual residents to authorize incorporation, the 
metes and bounds of the proposed village were extended 
north of the railroad so as to include the lands of the 
relator and one Pomeroy. In that case, as in this, there 
was a tract of purely agricultural land lying between the 
inhabited part of the town, or proposed: village, and the 
lands of the relator sought to be included within the 
corporation. There the relator’s land was situated about 
40 rods from the platted and inhabited part of the town- 
site, while here the relator’s land is situated a quarter 
of a mile from the village proper. In that case it was 
said : 

“It appears from the evidence that one reason which 
moved the parties who were active in forwarding the in- 
corporation to include the relator’s property was that he 
was living thereon with his family, including the relator, 
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nine persons, and they needed them within the limits to 
make up the necessary 200 actual residents required by 
statute. It was shown -that portions of farms not con- 
nected with the village proper and not platted or appro- 
priated or adapted to municipal purposes were included 
within the corporate limits by the order of incorporation, 
and of such was the portion of the farm of relator, hence 
it was illegally included. State v. Dimond, 44 Neb. 154, 
and cases cited. The village organized had no legal 
existence and quo warranto was the appropriate action.” 

Without citing further authorities, it is sufficient to say 
that the rule above quoted is in entire harmony with the 
great weight of authority. In the case at bar it is not 
shown that the land of the relator is adapted to munici- 
pal purposes, and it is conceded that it has not been platted 
or dedicated to that*purpose. It is a quarter of a milc 
distant and wholly disconnected from the platted and in- 
habited part of the village, and we fail to see how it could 
be in any way benefited by being included within the 
municipality. So we are of the opinion that the act of 
the incorporators in including the land of the relator 
rendered the whole proceeding void. , 

It is further contended that at the time the order was 
made the proposed village did not contain 200 actwal resi- 
dents. While the district court found generally to the 
contrary, is seems to us that the finding is not sustained 
by the evidence. D. L. Pond, the husband of the relator, 
made an accurate count of the inhabitants of the proposed 
village in the same month and year that the resolution 
of incorporation was passed. He testifies positively, and 
from his own personal knowledge, that there were 135 
residents of the town proper; 30 persons residing on the 
out-lots, and that was all that he found on the quarter 
section on which the townsite is situated; that there were 
living on the land of the relator and the acre tracts sold 
by her which were wrongfully included within the bound- 
aries of the corporation 24 persons, making, all told, 189 
-ctual residents within the boundaries of the proposed 
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corporation. Clara Pond, a witness for the relator, tes- 
tified, in substance, that in the month of April, 1902, she 
made a house to house canvass of the people who lived in 
the town at that time; that she found south of the railroad 
169 people; that on the lands of the relator and the acre 
lots sold by her there lived 24 persons, making a total of 
193 inhabitants, all told. It is true that some of the wit- 
nesses for the respondents testified that at the time the 
order of incorporation was made there were within the 
boundaries of the village 215 actual residents. It ap- 
pears, however, that none of these witnesses made a house 
to house count in order to ascertain the correct number 
of such residents, but merely estimated the number in 
the several families residing on and in the vicinity of the 
townsite, and that in order to make 215 residents they 
counted the 24 persons living on the land which was wrong- 
fully and unlawfully included within the proposed cor- 
porate limits, together with domestic servants and tran- 
sients found by them in the village at that time. So it ap- 
pears from the respondents’ evidence that at the time the 
resolution of incorporation was adopted the proposed vil- 
lage did not contain the necessary 200 actual residents re- 
quired by the statute, without counting the 24 persons re- 
siding on the relator’s land and the acre property sold by 
her which was wrongfully included within the corporate 
limits. The village organization in question has, there- 
fore, no legal existence. State v. Uridil, 37 Neb. 371. 

The judgment of the district court is therefore reversed 
and the cause is remanded, with directions to that court 
to enter the proper judgment of ouster. 


JUDGMENT ACCORDINGLY. 
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Bankers Union of the World v. Landis. 


BANKERS UNION OF THE WORLD, APPELLANT, V. ELAM H. 
LANDIS, GUARDIAN, APPELLEE. 


Firep FEBRUARY 8, 1906. No. 14,164. 


1. Appeal. Questions not raised by the pleadings in the court of ortg- 
inal jurisdiction cannot be considered by the supreme court on 
appeal. 


2. New Trial: Equity. Where it would be proper for a court of law 
to grant a new trial, if the application had been made while that 
court had the power, it is equally proper for a court of equity to 
do so, if the application is made when the court of law has no 
means of granting such a trial; but a court of equity will only 
grant such relief in case of newly discovered evidence, surprise 
or fraud, or where a party is deprived of the means of defense by 
circumstances beyond his control. Horn v. Queen, 4 Neb. 108. 


3. : Dutieence. Where it is shown that the plaintiff has not 
used ordinary diligence in making or attempting to make his 
defense in the former action, he will be denied a new trlal. 

4, : SHowina. In such a case the plaintiff must also plead and 


prove that he has a valid defense to the action in which the 
judgment complained of was rendered. 


5. Evidence examined, and held sufficient to sustain the judgment of 
the district court. 


APPEAL from the district court for Seward county: 
BENJAMIN I*. Goov, JupGE. Affirmed. 


Matthew G ering, for appellant. 


Landis & Schick and Norral Bros. contra. 


BARNES, J. 


The appellant commenced this action in the district 
court for Seward county to set aside a certain judgment 
which had theretofore been rendered against it in that 
court in favor of Alice N. Landis, and to obtain a new 
trial in said action. The facts on which the appellant 
relied for relief are stated in the petition, in substance, 


as follows: 
43 
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That the plaintiff is a fraternal insurance company, and 
the defendant, Elam H. Landis, is the duly appointed 
guardian of Alice N. Landis, to whom the plaintiff issued 
its insurance policy; that on September 22, 1903, Alice 
N. Landis recovered from the plaintiff, in the county court 
of Seward county, a judgment for $500, and interest 
thereon, upon the said insurance policy, and that plaintiff 
appealed therefrom to the district court; that in January, 
1904, and while said action was pending in the district 
court, the attorney general of the state commenced a suit 
in the supreme court enjoining the plaintiff from pur- 
suing its business as ap insurance company; that its busi- 
ness was placed in the hands of a receiver, and from the 
. date of issuance of the injunction plaintiff was constantly 
under the direction of the supreme court, and was pre- 
vented, by reason of said proceeding, from performing its 
duties as an insurance company, and was prevented from 
prosecuting any action at law which was then pending 
in behalf of or against the plaintiff; that such receiver 
was in charge of said company until June, 1904, at. which 
time the injunction was dissolved; that while the injunc- 
tion was in force, and prior to the entering of said judg- 
ment in the district court plaintiff advised the clerk and 
the judge of said court that it was prevented from appear- 
ing or defending, or from pursuing its business, by reason 
of said injunction; and said clerk and judge knew that 
plaintiff was in charge of a receiver and under injunction, 
and by reason thereof plaintiff did not appear to defend 
said suit; that while said injunction was in force said 
cause was tried, and a judgment was rendered against 
plaintiff in its absence; that after said cause was filed in 
the district court it was stipulated between the parties that 
said cause should be tried upon the petition and answer, to- 
gether with the demurrer to the answer filed in the county 
court, and that without the knowledge of the plaintiff said 
judgment was rendered inadvertently, and at a time when 
plaintiff was unable, by reason of said injunction, to ap- 
pear in said cause; that the plaintiff has a good and valid 
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defense to said action, as appears from the answer filed in 
said cause, and that plaintiff had no knowledge of the 
entry of such judgment, or that said cause was tried, until 
after the adjournment of the last term of court, and is now 
willing and ready to pay any and all costs in said cause. 

The defendant answered this petition, admitting the 
first paragraph thereof, and denying each and every other 
averment contained therein. Further answering, the de- 
fendant alleged, in substance, that one Alice N. Landis, by 
Elam H. Landis, her guardian, on February 24, 1904, re- 
covered a judgment on.a policy of insurance against the 
plaintiff in the district court for Seward county, on which 
date said cause was regularly reached for trial, and the 
term of said court at which said judgment was rendered 
adjourned without day on March 31, 1904; that said judg- 
ment was in full force and effect, unappealed from, un- 
reversed, unpaid and unsatisfied; that said policy of im 
surance was in full force and effect, and that from the 
time of the institution of the suit thereon in the county 
court on September 22, 1903, and during the pendency 
thereof, and since the rendition of said judgment, the 
plaintiff has accepted and received monthly payments on 
said policy, and receipted for the same. The reply was 
a general denial. The trial resulted in a general finding 
for the defendant, and the plaintiff appealed. 

The appellant’s first contention is that the district court 
for Seward county was without jurisdiction to render the 
judgment complained of because, after adjudging appel- 
lant to be in default, the plaintiff’s evidence was received, 
and judgment was rendered, without the intervention of 
a jury. As this objection relates to the manner of pro- 
cedure only, it is sufficiently answered by saying that no 
such issue was tendered by the petition herein, and that 
question cannot be raised for the first time in this court. 

It is claimed by counsel for the appellee that this action 
cannot be maintained; that in order to obtain a new 
trial the appellant must proceed by motion in the same 
case, under the provisions of section 602 of the code. This 
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claim is not well founded. It was held in Horn v. Queen, 
4 Neb. 108. 

“Where it would be proper for a court of law to grant a 
new trial, if the application had been made while that 
court had the power, it is equally proper for a court of 
equity to do so, if the application be made when the court 
of law has no means of granting such trial.” 

The rule thus established has been followed in an un- 
broken line of decisions from that day to the present time. 
It is equally well settled that a court of equity will only 
grant relief in case of newly discovered evidence, surprise’ 
or fraud, or where a party is deprived of the means of de- 
fense by circumstances beyond his control. If a party 
establishes any of these grounds, and in addition thereto 
pleads and proves that he has a valid defense to the former 
suit, he may have relicf in the present form of action. . 

Keeping in view the foregoing rules, we come now to 
dispose of the main questions involved in this case. The 
appellant relies, as an excuse for its default and failure 
to defend when the case came on for trial in the district 
court, on the fact that an injunction had theretofore been 
obtained against it in this court, and its books, papers and 
records were in the hands of a receiver; that by the terms 
of the injunction it was restrained from transacting any 
business whatever. It is true that sometime in January, 
1904, such an order was made by this court, but it appears 
the order was modified upon the giving of a certain bond 
by the appellant, and that the bond was given and ap- 
proved on the 5th day of February, 1904. From that day 
to the time of the trial of the cause in the district court 
appellant was transacting its regular business, and its 
officers had access to its books, papers and records for that 
purpose. So it could have made its defense to the action, 
and the order of injunction constituted no excuse for its 
failure to do so. ; 

It further appears from the testimony of appellant’s 
counsel, who was in charge of the case in Seward county, 
that he was not personally engaged in the litigation in this 
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court; that he took no part therein, and no reason is shown 
why he could not have been present in the district court 
on the 24th day of February, 1904, when the case regularly 
came on for trial. It is not shown that appellant made 
any request to be permitted to use its books, papers and 
records for the purpose of defending in said action, as it 
could have done under the modified order of injunction. 
Again, no application was made to the district court for 
Seward county for a continuance of the cause there pend- 
ing because of the injunction of this court, and the re- 
ceiver was not requested to appear in that action and de- 
fend for the appellant. The only diligence exercised by 
counsel was to write a letter to the clerk of the district 
court informing him that the order of injunction had been 
allowed, and that a receiver had been appointed. Again, 
the evidence fails to show that the parties stipulated to try 
the cause on the same pleadings used in the county court. 
On the contrary, it appears that counsel for the plaintiff 
had, from time to time, notified appellant’s counsel of the 
condition of the docket, and when the case would be 
reached for trial. Information had been given him of the 
fact that the plaintiff had filed a new petition, and sug- 
gestion had been made in the letter containing such 
notice that the answer used in the county court might be 
filed, and serve for the answer in the district court, if 
counsel desired to pursue that course, and, yet, appellant 
neglected to even take the precaution of filing such answer. 
So, when the case was regularly called for trial, appellant 
was in default, and there was nothing left for the court to 
do but to enter such default, and permit the plaintiff to 
proceed to judgment. The lack of ordinary diligence on 
the part of the appellant, as shown by the evidence herein, 
is fatal to its right to relief in the present action. 

There is another reason why the judgment of the trial 
court must be affirmed. The appellant failed to plead 
any substantive facts which constitute a defense to the 
petition on which the judgment complained of was 
rendered. It is true, as above stated, that the petition 
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contains an allegation that “the plaintiff has a good and 
valid defense to said action, as appears from the answer 
filed in said cause.” This statement, however, is a mere 
conclusion of law, and although it was treated as sufficient 
to permit the introduction of evidence on that point by the 
trial court, yet the proof shows that the alleged defense 
was practically without merit. It was claimed on the part 
of the appellant that, after the policy in question was is- 
sued and delivered to Alice N. Landis, the appellant 
changed its by-laws so that she was not entitled to recover 
for her total disability. It was admitted that but for 
such change she could recover, and that in case of a 
recovery judgment should be rendered for the sum of 
$500. It appears that sometime prior to the 15th day 
of March, 1902, the board of directors of appellant passed 
a resolution amending its by-laws, and that according to 
the terms of such resolution the contract with the assured | 
was changed and altered, but it was held by this court that 
the board of directors above mentioned was not a repre- 
sentative body, and the appellant was restrained from 
transacting business until it so amended its constitution 
and by-laws as to give it a representative form of gov- 
ernment. -It is alleged in the petition of the assured that 
her disability accrued sometime before the 15th day of 
March, 1902, and that fact is undisputed. The evidence 
shows that the attempted change in the by-laws above 
mentioned was not approved or ratified by the grand lodge. 
of the appellant until its session of 1902, which was held . 
sometime in May of that year. So we are inclined to the 
view that the answer of the appellant in the case wherein 
the judgment complained of was rendered did not present 
a defense to such action. . 

For the foregoing reasons, the judgment of the district 
court was right, and it is hereby 

AFFIRMED, 
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EMIL STOLTENBERG V. STATE, EX REL. DOROTHY KRUSE. 
_Firep Fesruary 8, 1906. No. 14,079. 


Bastardy: INstrucTions. In a bastardy proceeding in which the de- 
fendant denies his guilt, the jury, if defendant so requests, should 
be. instructed in accordance with the provisions of section 5, chap- 
ter 37, Compiled Statutes 1903, so far as applicable to the tes- 
timony, and it is error to refuse to so instruct. 


Error to the district court for Douglas county: GrorGE 
A. Day, JupGE. Reversed. 


Gurley é Woodrough, for plaintiff in error. 
Frank T. Ransom and Louis J. Piatti, contra. 


Lerron, ©. 


In a bastardy proceeding in Douglas county, the plain- 
tiff in error was convicted of being the father of an illegiti- 
mate child. To review this judgment he prosecutes error 
to this court. Wis main contentions are that the verdict 
is not supported by the evidence, and that the court erred 
in refusing intsructions one, two and three requested by 
him. We deen it unnecessary to consider the point that 
the verdict is not supported by the evidence, since a new 
trial must be granted upon other grounds, 

Instruction numbered 3 requested by the defendant 
is as follows: “The complainant is entitled to appear as 
a witness in her own behalf, and the question of her credi- 
bility is left to the jury; and on behalf of the defendant it 
is your duty to take into consideration any want of credi- 
bility in the complainant, any variations in her testimony 
before the justice of the peace which has been introduced 
as evidence in this case and her testimony before the jury, _ 
if any there be, and also any other confessions or state- 
ments which she may haye made at any time, if the evi- 
dence discloses any such, which does not agree with 
her testimony.” Section 5, chapter 37, Compiled Stat- 
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utes 1903 (Ann. St. 6254), provides, among other things: 
“At the trial of such issue the examination before the 
justice shall be given in evidence, and the mother of the 
bastard child shall be admitted as a competent witness, 
and her credibility be left to the jury; * * * and on 
the trial of the issue, the jury shall, in behalf of the man 
aceused, take into consideration any want of credibility 
in the mother of the bastard child; also any variations 
in her testimony before the justice and that before the 
jury; and also any other confession of her, at any time, 
‘which does not agree with her testimony, on any other 
pleas or proofs made and produced on behalf of such ac- 
cused person.” It will be seen that the instruction is sub- 
stantially a copy of the statutory provisions. This statute 
is in direct opposition to the rule which has been adopted 
by this court with regard to the trial court singling out 
by instructions the testimony of one witness more than 
another, and calling special attention to his or her eredi- 
bility. We have held that it is prejudicial error to single 
out the testimony of any one witness more than another, 
and that instructions as to the weight of testimony and 
credibility of witnesses should be general in character. 
Argabright v. State, 49 Neb. 760. The statute relating 
to bastardy proceedings is a harsh and arbitrary one. The 
law only requires that the guilt of the accused be estab- 
lished by a preponderance of the evidence, and the safe- 
euard that every criminal has that his guilt must be estab- - 
lished beyond a reasonable doubt is not vouchsafed to the 
defendant. Every protection to which he is entitled by 
law should be given the defendant in such a case, and he 
is entitled to have the special attention of the jury called 
to the testimony of the complainant in the manner prv- 
vided by the statutory provision under consideration. 

It is insisted, however, that the instruction was not ap- 
plicable, for the reason that there was no variation be- 
tween the testimony of the complainant before the jus- 
tice and that before the jury, and no confession made by 
her at any time which did not agree with her testimony. 
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There seems to be little or no variation between complain- 
ant’s testimony before the justice and that given before the 
jury, but two witnesses testify to admissions or confessions 
made by the complainant, tending to show that other per- 
sons may have been guilty instead of the plaintiff in error. 
Under this state of evidence, we think the plaintiff in 
error was entitled to have an instruction given, telling 
‘the jury that they should take into consideration any 
confession or admission made by complainant which did 
not agree with her testimony, and that it was prejudicial 
error to refuse the same. Even though the entire instruc- 
tion which was requested might not be applicable, still, in 
such a proceeding as this, we think it was the duty of 
the court to give the accused the protection granted him 
by the statute, by giving an instruction to the jury cover- 
ing the points which were called to its attention, so far 
as the same was made necessary by the evidence. 

The judgment of the district court should be reversed 
and a new trial granted. 


AMES and OLDHAM, CC., concur. 


‘By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district court 
be reversed and the cause remanded for further proceed- 
ings. 

REVERSED. 


SEVERAL TRACTS OF LAND ET AL. V. STATE OF NEBRASKA, 
Firep Fesruary 8, 1906. No. 14,317. 
Tax Suit: APPrArance. In a tax suit under the “Scavenger” act, the 
action of the district court in disregarding a volunteer and un- 
‘authorized appearance of an attorney purporting to answer for 
all defendants in default and in rendering a default decree 
against such defendants, held to be proper. 


Error to the district court for Douglas county: ALEX: 
ANDER C. TROUP, J UDG. Affirmed, 
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John O. Yeiser and Henry W. Pennock, for plaintiffs in 
error. 


John P. Breen, W. H. Herdman and A. G. Ellick, contra. 
LETTON, J. 


A petition was filed in the district court for Douglas 
county under the provisions of the “Scavenger” act on 
July 1, 1904. On September 1, 1904, being the last day 
for the, filing of answers by the owners of the several 
tracts of land embraced in the petition, John O. Yeiser, 
attorney at law, filed in the suit an answer for himself, 
as owner of a certain lot in the city of Omaha. In the 
answer he recited that he came “for himself and on be- 
half of all owners of real estate in the county of Douglas, 
state of Nebraska, whose property is sought to be fore- 
closed herein, who have not paid the alleged taxes claimed 
by the plaintiff thereon, who have not appeared or 
answered herein, for whom said John O. Yeiser volunteers 
to appear and answer as their attorney.” The answer is 
very general and indefinite, and attacks the validity of the 
special assessments in various undesignated paving, sewer 
and improvement districts. At the time provided by the 
law for the entry of a default decree, the district court 
rendered a decree upon default against all the tracts of 
land embraced in the tax petition for which no answers — 
had been filed, but entered no decree against the tract 
belonging to John O. Yeiser. Within three days a motion 
for a new .trial was filed, purporting to be by “each of 
the defendants in the above entitled cause for whom John 
O. Yeiser volunteered to appear and answer,” the grounds 
of the motion being that the decree was contrary to law, 
was not sustained by sufficient evidence and was rendered 
by default when the tracts were not in default of answer- 
ing. A like motion for anew trial was filed, purport- 
ing to be by “each and every tract or parcel of land for 
which answer was filed by John O. Yeiser.” Afterwards, 
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at the next term of the district court, a motion was filed 
by the state and the city of Omaha that the appearance of | 
Yeiser for all owners of property except himself be vacated 
and the answer of Yeiser as to such defendants be stricken 
from the files. At the hearing upon this motion it ap- 
peared that prior to the entry of the decree certain orders 
had been made by the court allowing certain owners to 
file answers in the case, and as to such defendants the 
motion was overruled, but otherwise it was sustained, and 
afterwards the motions for new trial were overruled. ; 
The petition in error filed by Mr. Yeiser in this court 
alleges the rendition of the default judgment and the over- 
ruling of a motion for a new trial, and assigns the same 
grounds of error that were set forth in the motions for 
a new trial, and, in addition thereto, that the court erred 
in striking out a part of the answer after the decree and 
adjournment. It appears that the tax petition contained 
a description of about 22,000 tracts of land and that the 
owners of only about 2,000 of these tracts filed answers 
before the time of default. It is apparent therefore that 
Mr. Yeiser undertook or volunteered to appear for about 
20,000 clients. So far as the answer applied to the tract 
of land of which he was the owner, the court recognized 
it and took no default against him, but as to all the other 
tracts, except where the owners appeared before the day 
for the default decree to be rendered and ratified and 
adopted the answer of Yeiser, the court disregarded the 
volunteer appearance of Yeiser, and the filing of the 
answer, and rendered a default decree against them. None 
of the owners of any of these tracts appear to be in this 
court complaining of this action. It is true that in the 
pill of exceptions of the evidence upon the hearing of the 
motion to strike the appearance and answer of Yeiser a 
number of papers appear, presumably signed by the owners » 


of tracts included in the decree, which appear to have. ~ 


been executed after the decree, but no one is here in court 
complaining of the entry of the decree but Mr. Yeiser. 
He, however, has suffered no prejudice, and no final judg- 
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ment has ever been rendered against him, so far as the 
record shows. With the authorities cited with regard to 
ratification of an unauthorized appearance of an attorney. 
we have no fault to find, but think that they are not ap- 
plicable to the cause under consideration. The “Scavenger” 
act is a special law complete within itself, which furnishes 
a systematic method of enforcing the collection of delin- 
quent taxes, and whose orderly administration should not 
be interfered with by such a voluntary and unauthorized 
appearance as was made. It seems from his statement 
that the attempted appearance was made with the motive 
of preventing a default decree from being rendered against 
any persons who, perhaps by inadvertence, were not aware 
of the fact that a law of this nature had recently been 
enacted and whose rights the attorney desired to preserve. 
However laudable this motive might be, in a recent case, 
State v. Several Parcels of Land, ante, p. 538, this court 
_ held that, even after the default decree has been rendered 
in a tax suit, a number of remedies are preserved to any 
person against whose property taxes have been assessed 
by fraud, mistake or gross injustice, hence, the argument 
based upon necessity falls, 

While the action of the court at the subsequent term 
may have been irregular, it merely made at that time a 
written record of what it had actually done at a former 
term, that is, entirely disregarded the appearance and 
answer of Yeiser, except as to his own tract of land and 
as to the persons who ratified his action before the decree. 
Since we are of the opinion that the court was justified in 
disregarding his answer and appearance at the former 
term, any action taken at the latter term was without 
prejudice. ; 

The judgment of the district court is 

AFFIRMED. 
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STATE OF NEBRASKA V. OMAHA ELEVATOR COMPANY ET AL.* 
Firep Freervary 8, 1906. No. 14,391. 


1, Statutes: Construction. All statutes upon the same general sub- 
ject are to be regarded as part of one system, and later statutes 
are to be considered as supplementary or complementary to those 
preceding them upon the same subject. 


Statutes in pari materia should be construed to- 
gether. 


: Repeat BY ImpiicaTION. Repeals by implication are not 
favored. Where the legislature has passed two statutes upon the 
same subject, the later covering the entire matter embraced in the 
first and also additional provisions, the later act supersedes the 
first and repeals the first by implication. If the later statute 
does not cover the entire field of the first and fails to embrace 
within its terms a material portion of the first, it will not repeal 
so much of the first as is not included within its scope, but the 
two will be construed together so far as the first still stands. 


4, Anti-Trust Act: REPEAL. Rule applied, and held that the anti-trust 
act of 1897, known as the “Gondring Act,” was repealed by implica- 
tion by the anti-trust act of 1905, known as the “Junkin Act,” 
except as to the first section thereof defining “trusts.” 


3. 


5. Statutes: Construction.’ Unless it appears from its terms that an 
act applying to a certain class of persons is meant to cover all 
inhibitions. and regulations affecting them, a later general act 
applying to all persons and prohibiting in general terms the acts 
specified in the former act as well as a number of other acts and 
purposes, defining new crimes and prescribing new penalties, and 
giving new civil remedies, will not be held to except the persons 
embraced in the former act from the operation of the latter. 


6. Unlawful Combinations. Rule applied, and held that the acts of 
1887 and 1897 prohibiting combinations by grain dealers and 
others to fix the price of grain, etc., do not except such dealers 
from the operation of the later general anti-trust acts of 1897 
and 1905, applying to all illegal combinations to fix prices, etc. 


ORIGINAL action by the state against the Omaha Elevator 
Company and others. Defendants demurred to petition. 
Demurrers overruled. 


*See opinion on exceptions to referee’s report, p. 654, post. 
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Norris Brown, Attorney General, W. T. Thompson, 
J.J. Sullivan and Jefferis & Howell, for the state. 


Kennedy & Learned, Hall, Woods & Pound, Smyth & 
Smith, Courtright & Sidner, Strode & Strode, W. C. Wal- 
ton, F..A. Brogan, O. B. Polk, I. E. Congdon, A. A. Welch, 
D. O. Dwyer, L. 8. Hastings, John C. Watson, Clark 
O’Hanlon, Brome & Burnett and McDonald & Woodland, 
contra. 


LETTon, J. 


This action was brought by the attorney general of the 
state of Nebraska, on behalf of the state, against the 
Omaha Elevator Company, a corporation, and 23 other 
corporations, and against William H. Ferguson and 25 
other individuals. The petition alleges, in substance, that 
each and all of the defendant corporations and individuals 
are, and for many years have been, engaged in the several 
counties of the state of Nebraska in the business of dealing 
in and shipping of grains of all kinds, and were the 
owners and operators of over 400 elevators at stations 
along railway lines of said state, and that by reason of 
these facilities they are doing and have done an annual 
business in dealing in Nebraska grain to the amount of 
about 200,000,000 bushels a year; that the defendants now, 
and for the last three years have been, wilfully and un- 
lawfully combining and conspiring together for the pur- 
pose of pooling the prices to be paid for all kinds of grain 
in Nebraska, and for the purpose of dividing between 
themselves the aggregate or net proceeds of the earnings 
of themselves, and for the purpose of fixing the prices to 
be paid for, and preventing competition and restraining 
trade and commerce in grain in said state, so as to give 
them and each of them a monopoly of the grain trade in 
this state, to the end that they might enjoy unreasonable 
and unconscionable profits, and that these unlawful pur- 
poses have been attained. That the defendants, for the 
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purpose of carrying out the conspiracy, organized what is 
known as the Nebraska Grain Dealers Association; that 
certain defendants (naming them) are the officers of said 
association ; that by the rules of the association no person 
or corporation was eligible to membership therein unless 
he or it was engaged in the buying, selling or shipping of 
grain and owned one or more elevators situated upon the 
right of way of some railroad, and no person or corpora- 
tion was eligible who owned, controlled or operated an 
elevator or “scoop-shovel house” off the right of way; that 
all the defendants are members of said association and 
are known to each other and designated as “regular grain 
dealers.” All other dealers are known to the members of 
said association as “irregular grain dealers.” That: there 
are and were for the last three years in Nebraska more than 
1,200 grain elevators controlled by said association and 
‘subject to its rules, by-laws, regulations and penalties, 
adopting and agrecing to the prices fixed for grain bought 
and sold by the officers of the association, and doing busi- 
ness only with such persons and elevators as they should 
name; that there are less than 50 independent elevators 
and grain dealers in the state of Nebraska; that the de- . 
fendants control at least 90 per cent. of the grain trade in 
this state; that they intend to continue such combination, 
and will compel their respective members, agents and 
servants to refrain from bidding against each other, ex- 
cept perfunctorily, and by these means compel the owners 
of grains to sell at prices less than they would receive if 
the bidding was really and in truth competitive. That 
they have arbitrarily, from time to time, raised, lowered 
and fixed the prices of grain, and have undertaken, and do 
now undertake, to maintain uniform prices at which they 
will buy grain throughout the state. This purpose is and 
has been accomplished by means of secret meetings of the 
officers of said association, where the prices of grain are 
fixed, to be in force until changed by some subsequent 
meeting; that the prices are thereby maintained directly 
py the defendants, and by collusively restricting the volume 
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of trade, by imposing and collecting penalties for the vio- 
lation of the rules of the association, by notifying one 
another of the delinquencies of any of its members and 
by keeping a black list of delinquents and refusing to 
deal with them, the price of grain is established and com- 
petition entirely destroyed. That the defendants have 
each and all engaged in, and will continue, agreements 
and arrangements with the several railroad companies 
doing business in Nebraska, whereby they receive secretly, 
by means of rebates and other devices, freight rates less 
than those charged the public, and thereby no competitor 
is able to engage or continue in the grain business, which 
facts result in giving the defendants a monopoly of the 
trade in grain in this state. That the defendants intend 
to continue and to snstain and carry on all the unlawful 
practices before recited, all in violation of law and to the 
irreparable injury of the public. That the defendants who 
are domestic corporations have abused and violated their 
franchises and forfeited their right to exist and do dusi- 
ness in this state, and those defendants which are foreign 
corporations have likewise abused their franchises and for- 
feited their right to longer engage in business in Ne 
braska, by wilfully violating the laws of this state. 

The prayer of the petition is that the defendants be 
adjudged guilty of the acts complained of, and be per- 
petually restrained from every connection with the Ne- 
braska Grain Dealers Association; that the association be 
dissolved; that the defendants who are officers of the asso- 
ciation be perpetually enjoined from acting as such offi- 
cers; that the defendants who are domestic corporations be 
dissolved and ousted of their corporate franchises, and that 
those who are foreign corporations. be decreed to have 
abused their franchises to do business in this state and be 
forever ousted from the further exercise of the same in 
this state; that the defendants be perpetually enjoined 
from engaging in any contract or combination with one 
another, or with other persons or corporations, to prevent 
or limit competition in the grain trade, or to fix and con- 
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trol the prices, or to divide the net profits, or to enter into 
any agreement for the pooling of prices, or to solicit or re- 
ceive rebates from any railway company, or to create or 
carry out any restrictions or to limit or reduce the price, 
and for general relief in equity. 

To this petition the defendants have severally filed de- 
murrers, upon the grounds that the court has no jurisdic- 
tion, that the plaintiff las no legal capacity to sue, that 
there is a defect of parties defendant, that several causes of 
action are improperly jomed and that the petition does not 
state facts sufficient to coustitute a cause of action. 

In order to understand the contentious made by the de- 
fendants, it will be necessary to review the legislation in 
this state having for its object the prevention of combina- 
tions, trusts, monopolies, pools and other devices designed 
to restrain competition. In 1887 the legislature passed an 
act entitled “An act to prohibit grain dealers, persons, 
partnerships, compzxnies, corporations, or assdciations 
from combining or entering into any agreement or contract 
to pool or fix the price to be paid for grain, hogs, cattle or 
stock of any kind whatever, and to provide punishment 
for violations of the same.” The substance of this act is 
that it was declared unlawful for any persons, partner- 
ships, corporations or associations to enter into any agree- 
ment, contract or combination with any other of the same 
class for the pooling of prices of competitive dealers and 
buyers, or to divide between them the aggregate or net pro- 
ceeds of their earnings, or for fixing the price which any 
of them should pay for grain, etc., and each day of the con- 
tinuance of such acts was to be deemed a separate offense. 
In case of a breach of any of the provisions of the act, the 
guilty person or association was declared to be liable to the 
person or persons injured to the full amount of damages 
sustained. It was provided that the court might compel 
the attendance of the defendant and other grain dealers 
as witnesses, and the production of their books and papers; 
that evidence tending to criminate should not excuse the 
witness from testifying, but such evidence should not be 

44 , 
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used against such person in the trial of a criminal offense. 
Whoever was guilty of any violation of the act was to be 
deemed guilty of a misdemeanor aud, upon conviction, 
fined in any sum not exceeding $1,000 or imprisoned in 
the county jail not exceeding 6 months. Laws 1887, ch. 
114. 

The next act in point of time was passed in 1889 (laws 
1889, ch. 69), and is eutitled “An act to prohibit persons, 
partnerships, companies, associations or corporations en- 
gaged as manufacturers or dealers from entering into any 
understanding, contract, combination, pool or trust for 
any purpose whatever, and to provide punishment for vio- 
lations of the same, and providing means for the suppres- 
sion of such evils, and remedies for persons injured 
thereby.” The act was in accordance with its title, but as 
it was afterwards expressly repealed it is unnecessary to 
set it forth specifically. 

In 1893 an act was passed with the following title: “An 
act to prohibit lumber dealers, coal dealers or other per- 
sons, companies, partnerships or associations from enter- 
ing into any contract or agreement or combination to pool 
or fix the price at which lumber or coal shall be sold, and 
to provide punishment for violation of the same.” Laws 
1893, ch. 49. Since this act does not affect dealers in 
grain its details are not important here, and we merely 
mention it as a part of the course of legislation upon the 
general subject. 

Four years afterwards, in 1897, Mr. Gondring intro- 
duced an act which was passed, the title of which is “An 
act to define trusts and conspiracies against trade and 
business, declaring the same unlawful and void, and pro- 
viding means for the suppression of the same, and remedies 
for persons injured thereby, and to provide punishment for 
violations of this act, and to repeal chapter 91a, entitled 
‘Trusts,’ of the Compiled Statutes of Nebraska for the 
year 1895.” Laws 1897, ch. 79. Section 1 of this act 
contained a definition of the word trust. Section 2 de- 
clared all'acts by any person or persons carrying on, creat- 
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ing or attempting to create a trust to be a conspiracy 
against trade and business, and unlawful, and provided 
that the guilty party should be deemed guilty of a mis- 
demeanor and fined not less than $25 nor more than $5,000. 
Section 3 provides that any domestic corporation which 
violates any of the provisions of the act shall forfeit 
its charter and franchise, and its corporate existence shall 
thereupon cease and determine, and makes it the duty of 
the attorney general, or county attorney within his county, 
upon his own motion, to institute suit or quo warranto pro- 
ceedings for the forfeiture declared. Section 4 denies to 
nonresident corporations and persons guilty of a violation 
of the act the right to do business within the state, and 
makes it the duty of the attorney gencral, and each county 
attorney within his county, to enforce this provision by 
injunction or other proper proceedings in the name of the 
state, on his relation. Other sections provide that a gen- 
eral allegation shall be sufficient in an indictment or in- 
formation, prescribe the quantum of proof required, pro- 
vide that contracts in violation of the act shall be abso- 
lutely void, that the purchaser from a trust is not liable 
for the price of any article purchased, for the recovery of 
damages by any person injured, for the production of books 
and papers, and that witnesses should not be excused from 
testifying. Section 13 defines the word persons as in- 
cluding all classes of partnerships, corporations and asso- 
ciations, foreign and domestic, and section 14 repeals chap- 
ter 91a of the Compiled Statutes for 1895, which is the 
general trust act of 1889. ; 

At the same session of the legislature, in 1897, another 
act was introduced by Mr. Loomis, and passed, relating to 
grain dealers. Laws 1897, ch. 80. The title of the act is 
lengthy, but the substance of the act is as follows: Sec- 
tion 1 makes it unlawful for any person, partnership, asso- 
ciation or corporation engaged in the grain business to 
enter into any combination with any other like class, or to 
form, enter into or contribute to any trust, pool or com- 
hination which has for any of its objects the prevention of 
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competition among dealers, buyers or sellers of grain, ete. 
Section 2 provides for the liability of the guilty party to 
the party injured to the full amount of damages sus- 
tained, with reasonable attorney’s fees. Section 3 makes 
the violation of the act a felony and the penalty not less 
than $1,000 nor more than $2,000, and in addition permits 
a 6 months’ sentence to the penitentiary. Section 4 pro- 
vides that any person aggrieved may prosecute the vio- 
lator in a criminal action by his own attorney, and in 
case of conviction a reasonable attorney’s fee shall be al- 
lowed. 

The last expression of the legislature on this general 
subject was an act introduced at its session in 1905 by Mr. 
Junkin, which was entitled “An act to protect trade and 
commerce against unlawful restraints and monopolies, and 
to prohibit the giving or receiving of rebates on the trans- 
portation of property, and to provide a penalty for the 
violation thereof.” Laws 1905, ch. 162. The act consists 
of 22 sections covering over 10 pages of the session laws. 
In substance, the law concerns trusts and monopolies, and 
declares them to be unlawful, and punishes any person en- 
gaged in a trust or attempted monopoly by declaring the 
same to be a misdemeanor punishable by a fine not ex- 
ceeding $5,000 or imprisonment not exceeding one year, 
or both, and forfeiting the property of any such trust or 
combination to the state. It provides for the filing of . 
annual:statements by nonresident corporations and asso- 
ciations, and for filing an acceptance by its officers of the 
provisions and liabilities of the act. It prohibits under- 
selling for the purpose of driving out business competi- 
tors, under like penalties. It provides that any corpora- 
tion or association that shall have been twice adjudged to 
have violated the provisions of the act shall no longer be 
allowed to engage in business within this state; makes it 
the duty of the attorney general to enforce the provisions 
of the act by indictment or information; makes the offi- 
cers of such corporation or association liable for all the 
debts of the company, and punishable by fine in addition, 
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The act also makes it unlawful to grant or to accept re 
bates for the transportation of any property within the 
state, and provides a penalty therefor. Section 16 pro- 
vides that the several courts of record of this state having 
equity jurisdiction are hereby vested with jurisdiction to 
prevent and restrain all violations of this act, and to pre- 
vent or restrain any such corporation or combination 
which shall have solicited, accepted or received any such 
rebate or which shall have offered, granted or given any 
special prices, inducements or advantages in order to re- 
strain or destroy competition in particular localities from 
engaging in commerce within this state. Other provisions 
are similar to those of the “Gondring Act.” ; 

It will be observed that only one of these acts has been 
expressly repealed, and, as is contended by the defendants, 
it becomes a question of first importance to determine 
which of these acts is applicable to the defendants in this 
case and to the contracts, agreements and combinations 
which it is charged they have entered into. The conten- 
tion of some of the defendants is that, if the suit had been 
brought before the passage of the act of 1905, no liability 
on the part of the defendants would arise by virtue of the 
general anti-trust act of 1897, but the measure of their 
liability would be found in the grain dealers act of 1887 
or in the Loomis act of 1897, which do not provide for a 
remedy by injunction. The ground of this contention is 
that the two acts of 1887 and 1897 having special reference 
to dealers in grain, the general act of 1897, known as the 
“Gondring Act,” would not affect thcir operation, since a 
general statute operates upon all subjects embraced 
therein, except the particular one which is the subject of 
a special act. They further contend that the act of 1905 
repeals by implication the general anti-trust statute of 
1897, but, being a general act, has no effect upon the spe- 
cial statutes of 1887 and 1897 relating to grain dealers. 
The other defendants take the position that the law of 1905, 
being a general law covering the whole subject embraced in 
all the former statutes, repeals them all by implication and 
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is the sole enactment now in force. On the other hand, 
the attorney general contends that the correct view of the 
matter is that all the trust acts should be regarded as a 
single measure of legislation enacted for the protection 
of trade and commerce; that repeals by implication are 
not favored; that they are statutes in pari materia and 
should be construed as though they had all been passed at 
the same time and under one title. He further contends 
that, in the absence of any statute, the state has the right 
to the relief prayed for under the principles of the common 
law, and that, whatever may be the conclusion arrived 
at as to the statutes, the demurrer should be overruled. 

The first question, then, for the court to determine is as 
to which of these rules of construction should be applied in 
ascertaining what is the statute law as it now stands 
which it is claimed that the defendants have violated, and 
whether this procedure is authorized by the statutes. The 
law of 1905 is the only statute which in express terms 
gives the right to the attorney general, upon behalf of the 
state, to apply for and receive, in a proper cause, tle equi- 
table remedy of injunction against any but foreign corpora- 
tions, and, unless the provisions of this act are applicable, 
the state must rely upon the proposition that, independent 
of any statute, the right to restrain illegal combinations, 
such as is alleged the defendants have made, is a right 
to which it is entitled under the provisions of the com- 
‘mon law. It is a matter of history and public knowledge 
that, while the origin and growth of combinations and con- 
spiracies in restraint of trade is as old as organized go- 
ciety, the unprecedented volume and extent to which such 
unlawful combinations have now attained has been a mat- 
ter of but recent growth. The enactment of statutes de- 
signed to remedy the injury to the public and to individuals 
which such associations are believed to inflict has to a 
measurable extent attempted to keep pace with the growth 
of the evil. When a law proved ineffectual to accom- 
plish the desired end, a new enactment would be passed, 
and when, by some ingenious procedure or device, this 
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law would in its turn be evaded or rendered ineffective, 
another statute more sweeping in its terms, and usually 
more drastic in its penalties, would be the response of the 
legislature. Kighteen years ago the legislature of this 
state first enacted a law upon this gencral subject. This 
law prohibited all persons from combining to fix the price 
to be paid for “grain, hogs, cattle or stock,’ and pro- 
vided penalties for the violation thereof. Two years after- 
wards a general act was. passed prohibiting combinations 
to fix the price of any natural product or any article of 
commerce, and prohibited pooling and trusts, under like 
penal provisions. This act was repealed in 1897. An act 
was passed in 1893 relating to lumber and coal dealers 
only. In 1897 a general act, known as the “Gondring 
Act,” was again passed, defining trusts and providing new 
remedies not before given by the prior laws. At the same 
session an act was passed with reference to grain dealers, 
known as the “Loomis Act.” This act is conceded by the 
state and some of the defendants to be unconstitutional, 
by reason of defects in its enactment, but other defendants 
treat the same as being in full force. The most extensive 
and elaborate enactment covering the general subject, and 
providing preventives for the future occurrence of the 
evils, remedies for the relief of persons injured and penal- 
ties for violation of its provisions, is the act of 1905, known 
as the “Junkin Act.” . 

It will be seen from this review of the legislation upon 
this subject that there has been a gradual growth and 
development of the law designed to counteract the evils 
of unlawful combinations, and that from time to time, 
as necessity seemed to require, the legislature endeavored 
to provide such measures as the nature of the case seemed 
to demand. While in minor matters, such as the severity 
of the penalty to be inflicted for a violation of the law, 
there is a variance between the several enactments, in 
the main the purpose and intent of the entire series is the 
same. It will be observed that each one of the later acts 
includes within its condemnation some element which had 
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hitherto escaped mention in the former statute. While 
perhaps a liberal construction of the language used in the 
“Junkin Act” might make it include within its terms all 
things prohibited by the former statutes, still, since penal 
statutes are not subject to liberal construction, unless any 
act which is specified in the later statute as a crime is not 
so designated in the former acts, it is not included in 
their terms and constitutes an addition to the already ex- 
isting body of law upon the subject. We think it clear 
that the whole series of statutes directed against com- 
binations and monopolies should be considcred as parts of a 
connected system, and that no one act should be singled out 
for construction and be considered apart from the general 
trend of legislation upon the subject. Statutes in pari 
materia are to be construed together, and repeals by im- 
plication are not favored. The courts will regard all stat- 
utes upon the same general subject matter as part of one 
system, and later statutes should be construed as supple- 
mentary or complementary to those preceding them. They 
are to fill up the gaps left by former attempts to mend 
the evil. It has been said: “In the course of the entire 
legislative dealing with the subject we are to discover the 
progressive development of a uniform and consistent de- 
sign, or else the continued modification and adaptation of 
the original design to apply it to changing conditions 
or circumstances. In the passage of each act, the legisla- 
tive body must be supposed to have had in mind and in 
contemplation the existing legislation on the same subject, 
and to have shaped its new enactment with reference 
thereto.” Black, Interpretation of Laws, sec. 86. The 
rule is that all statutes in pari materia must be taken to- 
gether and construed as if they were one enactment. Hen- 
drix v. Ricman, 6 Neb. 516; State v. Babcock, 21 Neb. 599; 
People v. Weston, 3 Neb. 312. Statutes should be so con- 
strued, if possible, as to give effect to every provision, and 
an act should not be placed in antagonism with another act, 
unless such was the manifest purpose and object of the 
legislature, See J/cCann v. McLennan, 2 Neb. 286; Bur- 
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lington & M. R. R. Co. v. Webb, 18 Neb. 215; State v. 
Babcock, 21 Neb. 599; Barker v. Wheeler, T1 Neb. 740; 
Jackson v. Washington County, 34 Neb. 680; Dawson 
County v. Clark, 58 Neb. 756. 

Another well-settled principle is that, where the legisla- 
ture has passed two statutes upon the same subject, the 
last one covering the entire matter embraced in the first 
and also containing additional provisions, the last act 
supersedes the former and repeals it by implication. 
Brome v. Cuming County, 31 Neb. 362. But this is true 
_ only so far as it appears that the intention of the lawmakers 
was to make an entire revision or substitution of the new 
enactmcot for the old. Repeals by implication are not 
favored. Where the legislature has passed two statutes 
upon the same subject, the last covering the entire matter 
embraced in the first and also additional provisions, the 
last act supersedes the first and repeals the first by im- 
plication. But if the latter statute does not cover the en- 
tire field of the first and fails to embrace within its terms 
a material portion of the first, it will not repeal so much 
of the first as is not included within its scope, but the 
two will be construed together, so far as the first still 
stands. It is apparent that the Junkin act of 1905 in a 
large measure covers the same subject matter as the Gond- 
ring act of 1897. Its provisions in some respects are more 
specific. It is preventive in its nature as well as remedial, 
and it is apparent that it was intended by the legislature 
to cover the same subject matter and to furnish like and 
additional remedies to those provided by the Gondring act. 
It evidently was intended to be a substitute for that act, 
in so far as the preventive and remedial features are 
concerned. It fails, however, to specifically define or con- 
strue or determine what a “trust” is. We think that re- 
course may he had, however, to the definition of “trust” 
in the first section of the Gondring act to throw light upon 
what the legislature meant when it prohibited “every com- 
bination in the form of trust” in the Junkin act. The 
extent of the repeal of the former act is measured by the 
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extent to which it covers the subject matter, and if any 
portion of the former act is not inconsistent with or re- 
pugnant to the latter, and it can fairly be said that it was 
within the contemplation of the legislature when the later 
statute was enacted, it will be upheld and construed as 
forming a part of the later enactment. State v. Grady, 34 
Conn. 118; Wood v. United States, 16 Pet. 343; Putnam 
v. Ruch, 54 Fed. 216. . It is maintained by the defendants 
that the 1905 act repealed in toto the Gondring act of 1897. 
With this contention we agree, except that we are of the 
opinion that the first section thereof still stands and may 
be used to define and interpret the later act, as to what 
constitutes a “trust.” 

It is insisted that the general provisions of the act of 
1905 do not affect the defendants, since their duties and 
liabilities are measured only by the acts relating to grain 
dealers specifically. The proposition maintained by the 
defendants is that, where there is found a special statute 
dealing with a particular subject and also a general statute 
broad enough in its terms to include the matters covered 
by the special statute, as well as other matters, the general 
statute will be held to apply to all matters not specifically 
covered by the special statute and, as to such matters, the 
special statute alone will apply. The same argument was 
made by the defendants in the case of the United States 
v. Trans-Missourt Freight Ass’n, 166 U. S. 290, 17 Sup. Ct. 
Rep. 540, where it was urged that the special commerce act 
related solely to railroads and their proper regulation and 
management, and that pooling was not forbidden therein, 
while the later general trust act applied to all contracts 
of the nature therein described entered into by other than 
common carriers, and was not applicable to railroads. The 
United States supreme court, Mr. Justice Peckham deliver- 
ing the opinion, said: 

“The first answer to this argument is that, in our opin- 
ion, the commerce act does not authorize an agreement 
of this nature * * * If the agreement be legal it 
does not owe its validity to any provision of the commerce 
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act, and if illegal it is not made so by that act. * * * 
Although the commerce statute may be described as a gen- 
eral code for the regulation and government of railroads 
upon the subjects treated of therein, it cannot be contended 
that it furnishes a complete and perfect set of rules and 
regulations which are to govern them in all cases, and. 
that any subsequent act in relation to them must, when 
passed, in effect amend or repeal some provision of that 
statute. The statute does not cover all cases concerning 
transportation by railroad and all contracts relating 
thereto. It does not purport to cover such an extensive 
field. The existence of agreements similar to this one 
may have been known to congress at the time they passed 
the commerce act, although we are not aware, from the 
record, that an agreement of this kind had ever been made 
and publicly known prior to the passage of the commerce 
act. Yet if it had been known to coneress, its omission 
to prohibit it at that time, while prohibiting the pooling ar- 
rangements, is no reason for assuming that when passing 
the trust act it meant to except all contracts of railroad 
companies in regard ‘to traffic rates from the operation of 
such act.” 

When the legislature of the state passed the acts of 1887 
and 1897 relating to grain dealers, there is no reason to as- 
sume that it knew of the existence of a number of practices 
which are inhibited by the Junkin act, but not inhibited 
by these acts, and there is no reason for assuming that, 
when passing the Junkin act, it meant to except grain 
dealers from its operation in regard to practices prohibited 
therein not specially mentioned in the former acts. It 
may be said, as was said by Coss, C. J., in State v. Arnold, 
31 Neb. 75: 

“An examination of the law as it then existed could not 
fail to develop the nécessity of further legislation to ac- 
complish the object in view, but pointed out no provision 
or language in that already upon the statute book, not 
necessary or convenient to other purposes of equal utility. 
There was simply a casus omissus and not a misapplication 
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of provisions or words in the statute. The end desired 
could be attained by new and independent provisions and 
not by amending or changing the old ones.” See also State 
v. Phipps, 95 Ta. 491. 

An act of the legislature of this state provided that, 
if a county treasurer should neglect or refuse to render 
any account required by law, or fail to account for any 
balance due any of the political subdivisions, or was guilty 
of any other misconduct, the county board might forth- 
with remove him from office. An earlier act provided that 
all county officers might be charged, tried and removed 
from office for certain official misdemeanors, and provided 
that charges should be made and a hearing had. While 
the later act provided apparently for a summary removal 
of a county treasurer and, hence, was special in its nature 
to that extent, as applying to that office alone, while the 
earlier act was general, the court held that these statutes 
were in pari materia, and before the treasurer could be re- 
moved he was entitled to be tried under the provisions of 
the general act. State v. Sheldon, 10 Neb. 452. Unless 
it appears from its terms that an act applving to a certain 
class of persons is meant to cover all inhibitions and regu- 
lations affecting them, a later general act applying to all 
persons, and prohibiting in general terms the acts specified 
in the former act, as well as a number of other acts and 
purposes, defining new crimes and prescribing new penal- 
ties, and giving new civil remedies, will not be held to 
except the persons embraced in the former act from the 
operation of the latter. 1 Lewis’ Sutherland, Statutory 
Construction, p. 528; 1 Kent, Commentaries, *462. The 
general act of 1905 covers many matters not specifically 
covered by the special statutes. It will be observed that the. 
petition charges a number of acts, intentions and pur- 
poses which are inhibited by the general law and are not 
under the ban of the grain dealers’ acts. It is charged 
that the defendants combined and conspired with the in- 
tention to prevent others from engaging in or carrying 
on a like business. That they combined and conspired 
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in restraint of trade and to monopolize the commerce of 
grain in Nebraska. It is further charged that as a part 
of their wrongful operations they solicited, accepted and 
received rebates from railroads and in such manner ob- 
tained an advantage over other dealers; that they formed 
rules refusing to do business with persons not members 
of their association, and that no person could be admitted 
thereto unless he owned an elevator upon a line of railroad. 
These acts are not embraced in the laws of 1887 and 1897, 
and whatever may be said as to the contention of the de- 
fendants that general laws are to be modified by special 
acts upon the same subject, where the special act fails 
to cover the point and a new remedy is afterwards pro- 
vided by a general act, both acts may stand together and 
both be enforced, where not in conflict with each other. 
United States v. Trans-Missouri Freight Ass’n, supra. 
The whole question is one of intent of the legislature and 
we think the intention is clear. It is not necessary in this 
case to determine which of the penalties imposed for a vio- 
lation of the criminal provisions of these statutes are ap- 
plicable in case of criminal proceedings, or whether or not 
the 1897 law repealed by implication the act of 1887, or 
whether the Loomis act of 1897 is unconstitutional, as 
claimed by some of the defendants, or whether the Junkin 
act repealed both the 1887 and 1897 acts. It is sufficient 
to say that, in so far as the remedy by injunction is granted 
by the Junkin act, that remedy is not curtailed or taken 
away as to grain dealers by the provisions of any prior 
act. 

Much time and labor have been devoted by counsel for 
both parties for and against the proposition that the gen- 
eral powers of a court of equity under the common law are 
sufficient to authorize the maintenance of such a suit as 
this by the attorney general, and the granting of relief by 
injunction. The discussion in the briefs is lengthy, able 
and interesting, and, if necessary, the court would consider 
the questions therein discussed, but, having reached the 
conclusion that the action is authorized by statute, this 
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question becomes merely academic and of no practical im- 
portance in this case. 
The motion and demurrers are 


OVERRULED. 


The following opinion on exceptions to report of referee 
and motion to dismiss was filed December 21, 1906. Ha- 
ceptions overruled: 


1. Depositions cannot be used as evidence against parties who were 
not notified of the time and place of taking the same, and did not 
participate therein. 


2. Corporations: INJUNCTION: ForreITURE OF CHarTER. In an, action 
under the statute, commonly called the “Junkin Act” (laws 1905, 
ch. 162), to obtain an injunction restraining violations of the 
act, the court is not authorized, in the first instance, to declare 
a forfeiture of the charters of corporations found to have violated 
the act. 


3. Interstate Commerce. The allowance by railroad companies of 
certain charges, as elevator charges, to terminal elevators on ship- 
ments of grain from points in this state to points without the 
state is an incident of interstate commerce, and this nee has no 
jurisdiction to limit or control the same. 


4. Reference: Rerort: Morion to Recommir. Upon the filing of the 
report of a referee in an action brought originally in this court, 
there is no doubt that the court in its discretion might, upon mo- 
tion of one of the parties, recommit the matter to a referee to 
take additional evidence and report thereon. But when there has 
been a fair hearing before the referee, and there is no evidence 
of accident or surprise preventing a full investigation of the facts, 
nor that further evidence can be furnished that might probably 
change the result reached by the referee, such motion will be 
denied. 


56. Report of Referee: Evmence. The report of a referee will not be 
set aside, because it appears that he has given more weight to 
certain evidence tending to support his report than the facts, as 
shown by the whole record, will warrant. If the evidence con- 
sidered together supports his findings it is sufficient. 


6. Unlawful Associations: Suir To ENJoin. For several years prior to 
the time the act of 1905 took effect, the defendants had been 
engaged, through the means of an association which they had 
formed for that purpose, in a systematic course of conduct made 
unlawful by that act. In forming that association and becoming 
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members thereof, they had agreed to continue to promote its ob- 
jects until they severed their relations with it. In the absence of 
evidence showing affirmatively that they had taken the necessary 
steps to sever their connection with the association before or at 
the time the act took effect, the presumption will obtain against 
them that this action, brought soon after the act took effect, 
to enjoin a continuation of the association and restrain the defen- 
dants from carrying out its purposes, was necessary and proper 
for the enforcement of the act. 


SEDGWICK, C. J. 


In overruling the general demurrer to the petition the na- 
ture of the case as disclosed in the petition was stated, 
and the various statutes against illegal agreements and 
combinations in restraint of trade were discussed. Ante, 
p. 687. Subsequently the issues were formed, and Mr. 
L. M. Pemberton was appointed referee to take the evi- 
dence, and report his findings of fact and conclusions of 
law. This duty was performed by the referee, and a com- 
prehensive report was filed. Exceptions to this report 
were filed by the state and also by various defendants. . 

The referee’s findings of fact npon the main issues are as 
follows: (1) “Sometime prior to the year 1899, an asso- 
ciation known as the Nebraska Grain Dealers Association 
was organized in this state, which adopted a constitution 
and by-laws under which it operated. Its officers con- 
sisted of a president, vice-president, secretary, treasurer, 
and a governing board consisting of the president, secre- 
tary and three other members of the association. (2) 
The object of such association, as expressed in the pre- 
amble of its constitution, was the advancement and pro 
tection of the common interests of those regularly en- 
gaged in the grain business, the formulation of rules for the 
transaction of business, and the promotion of friendly 
relations among legitimate grain men of the state. (3) 
According to the constitution, ‘any person, firm or corpora- 
tion conducting a reputable, regular, and continuous busi- 
ness of buying and selling grain, and having proper facili- 
ties for handling same, may be admitted to membership in 
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this association” And ‘any regular grain receiver, track 
buyer, terminal elevator, or commission merchant who con- 
ducts a reputable business, and confines his business to the 
regular elevator operators, shall be eligible to membership 
on the payment of regular fees and shall be rated as the 
owner of one elevator.’ And no person, firm or corpora- 
tion could be admitted to membership unless he or it should 
receive the unanimous approval of the governing board, 
subject to the approval of the association, and should sub- 
scribe the constitution and by-laws. (4) It was made the 
duty of the governing board to look after the interest of 
the association between all mcetings; to follow the general 
policy outlined by the meetings, transact the necessary 
business of the association, investigate all complaints that 
might come before them, and work for their adjustment, 
act as a board of appeals and arbitration, and have all 
powers delegated to them by the constitution and by-laws. 
(5) It was provided that cach member of the association 
should be governed in all matters pertaining to the associa- 
tion by the governing board, and a failure to obey the 
orders of the yoverning board subjected him to a fine not 
to exceed his membership fee, or expulsion, as the govern- 
ing board should decide, subject to appeal to the associa- 
tion. (6) It was provided in the by-laws that no person 
should be allowed at any mecting of the association or 
governing board, unless a member in good standing, ex- 
cept as a witness in case of trial. (7) According to the 
evidence introduced by the state (there was no evidence in- 
troduced by the defendants) the main objects of said asso- 
ciation were to fix, regulate and control the prices of grain 
in this state; to put an end to competition in the grain 
business; and to drive out of business all irregular and in- 
dependent dealers in grain. (8) There were about 1,200 
grain dealers, all told, in the state on April 1, 1905, of 
whom about 770 belonged to said Nebraska Grain Dealers 
Association, and about 200 more were in sympathy with 
such association. (9) To accomplish the objects of said 
association as above set forth, various expedients were re 


VoL. 75] JANUARY TERM, 1906. 657 


State v. Omaha Elevator Co, 


sorted to by it, some of which were as follows: (a) A 
price committee, consisting of persons chosen from five © 
of the leading corporation members of said association, 
was formed, whose business it was to fix the prices which 
should be paid for grain by the various members of said 
association throughout the state, and the other regular 
dealers who worked in harmony with said association. 
All such members and persons were notified by card what 
such prices were, and as members of such association and 
regular dealers they were expected and required to fix 
their bids for grain on the basis of the prices sent to 
them on the cards, and they were not to pay any more 
for grain than other regular dealers in the same locality. 
For the purpose of facilitating the business, the state was 
divided into thirteen districts, and it was the duty of some 
member of the association, selected for that purpose on 
account of his or its superior location and facilities for 
that purpose, to send cards to all the regular dealers in 
his district. The prices were changed as often as the 
fluctuations of the market made it necessary, sometimes 
every day, and sometimes less often. The new prices al- 
ways went into effect on the morning of the day succeed- 
ing the issuance of the cards, and never on the same day. 
In said manner and by said method uniformity of prices 
was maintained amongst the members of said association 
and other regular dealers over the state. Regular dealers 
were those who were in harmony with the purpose and 
objects of said association. (b) In a town where there 
were two grain dealers, one or both of whom were ‘ir- 
regular’ and refused to abide by the prices sent out on 
cards as aforesaid, the association resorted to: various 
methods to force such dealer or dealers to become ‘regu- 
lar.’ The committee of the association, or some one ap- 
pointed by it for that purpose, would send some person or 
persons to visit such irregular dealers, whose business it 
was to prevail upon such dealers to agree to abide by the 
prices fixed as aforesaid, and also to agree upon a division 
of the grain marketed at said station between them so that 
45 


658 NEBRASKA REPORTS. [Vou. 75 


State v. Omaha Elevator Co, 


there would be no competition between them in the pur- 
chase of such grain. In this the person or persons so 
sent out were generally successful. If a dealer at any 
point persisted in being ‘irregular, he was summarily 
dealt with according to circumstances. If weak finan- 
cially, prices would be raised on him so that he could not 
make any money and he would be forced to surrender or 
get out of business. If he was strong. financially, so as 
to make such a proceeding as that just named unprofit- 
able for the association, the bidders in the market where 
he sold would be prevailed upon to bid him less than 
the market price for his grain, so that he could not sell 
for as much as the regular dealers. By such means the 
‘irregular’ dealers were generally either driven out of the 
business or forced to become ‘regular.’ (c) The association 
also made it a part of its business to look after legislation, 
in order to prevent any laws from being passed which were 
unfavorable to the interests of the ‘regular’ dealers. The 
testimony shows that during the 1903 session of the legisla- 
ture several thousand dollars were spent by the association 
through its agents in trying to prevent unfavorable legis- 
lation. (d) The farmers’ grain and elevator companies 
were the especial aversion of the Nebraska Grain Dealers 
Association, and the latter exerted themselves greatly to 
prevent the former from getting into, and doing business 
in, this state. The railroad companies were labored with 
to induce them to refuse sites for elevators to be put up 
by farmers’ elevator companies. The members of the as- 
sociation and other regular dealers refused to deal with 
farmers who shipped their own grain, or with the farmers’ 
elevator companies, and also with any person who would 
deal with such irregular dealers. (10) The evidence 
shows that, by such means as the foregoing and other 
means not herein mentioned, the said Nebraska Grain 
Dealers Association attempted to, and did, in a large mea- 
sure, fix and control the prices paid for grain throughout 
this state; prevented competition in the grain business; 
and largely monopolized the grain business in this state. 
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(11) The evidence also shows that all of the defendants, ex- 
cept the Holmquist Grain & Lumber Company and 
William B, Banning, who had no notice of the taking of 
the depositions in relation to the foregoing matters, 
were members of said grain dealers association or reg- 
ular dealers working in harmony therewith, and most 
of the ‘defendants were active members in carrying 
out the purposes and objects of said association. (12) I 
also find from the evidence that said Nebraska Grain 
Dealers Association was in existence and engaged in 
carrying out the objects herein mentioned and described 
at the time of the commencement of this action, and that 
said defendants mentioned in the last paragraph were 
then members of said association, giving it their aid and 
assistance.” 

The conclusions of law are stated by the referee in these 
words: “On the whole case I conclude, as a matter of law, 
that the plaintiff is entitled to have the temporary in- 
junction or restraining order granted herein made per- 

»petual, except in so far as it restrains the defendants from 
soliciting or receiving rebates from any railroad company. 
This exception is made for the reason that the evidence 
does not show that the defendants, or either of them, was 
soliciting or receiving a rebate from any railroad com- 
pany or threatening to do so. Such decree should apply 
to all the defendants, except the Holinquist Grain & Lum- 
ber Company and William B. Banning, who had no notice 
of the taking of the depositions which were taken on the 
question of a combination and conspiracy in restraint of 
trade, and are therefore not bound by the evidence con- 
tained in said depositions. As to them this action should 
be dismissed without prejudice.” 

1. The first exception to the report of the referee on 
the part of the state is as follows: “Excepts to the con- 
clusion of law that the case should be dismissed as to 
the Holmquist Grain and Lumber Company and W. B. 
Banning.” These defendants filed with the referee objec- 
tions to the depositions so taken, and, of course, the depo- 
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sitions should have been suppressed as to those defend- 
ants who were not notified of the time and place of taking 
the same, and did not participate therein. This excep- 
tion should therefore be overruled. The same objection 
was made by the Peavey Elevator Company, American 
Grain Company, Atlas Elevator Company, Anchor Grain 
Company and Spelts Grain Company. The defendants 
John T. Evans and the Evans Grain Company did not par- 
ticipate in the taking of the depositions of the witnesses 
Overton, Worral and Peavey, and had no notice that the 
same would be taken. These were very important wit- 
nesses for the state. The evidence should not be used 
against these defendants, and without it the evidence of the 
state is insufficient. 

2. The second exception of the state to the report of the 
referee is: “Excepts to the conclusion of Jaw that the plain- 
tiff is not entitled on the facts found by the referee to a 
forfeiture of the corporate franchises of the defendant cor- 
poration.” Provision for forfeiture of corporate fran- 
chises of corporations violating the laws against illegal 
agreements and combinations in restraint of trade were en- 
acted in the act of 1897, known as the “Gondring Act.” 
(Laws 1897, ch. 79.) In our opinion upon the demurrer, 
ante, p. 637, it was said: 

“Tt is maintained by the defendants that the 1905 act 
repealed in toto the Gondring act of 1897. With this con- 
tention we agree, except that we are of the opinion that 
the first section thereof still stands and may be used to 
define and interpret the later act, as to what constitutes a 
‘trust.’ ” 

The discussion of this proposition by the referee in his | 
report is worthy of repetition here. He says: “The first 
important question to determine is under what law or stat- 
ute this proceeding is brought. The state contends that 
it is brought and is maintainable under the act of 1897, 
known as the ‘Gondring Act’ as well as under the act of 
1905, know as the ‘Junkin Act’; and that under the former 
act it is entitled to have a forfeiture of the franchises 
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of the defendant corporations declared. The defendants 
contend that the action can only be maintained, if at all, 
under the Junkin act, and that under it no forfeiture of 
the franchises can be declared. In view of the findings of 
fact hereinafter made, it becomes important to determine 
this question. The Gondring act provides that any cor- 
poration organized under a law of this state which vio- 
lates any of the provisions of said act shall thereby forfeit 
its charter and franchise, and its corporate existence shall 
thereby cease and determine. This is a drastic provision, 
and leaves no discretion in the courts. The Junkin act 
provides ‘that any corporation * * * that shall have 
been twice adjudged to have violated the provisions of this 
act by the final judgment of any court having jurisdiction 
of the question in any ciyil suit or proceeding in which said 
corporation * * * shall have been a party, who shall 
thereafter violate this act, * * * shall no longer be 
allowed to engage in business in this state; Provided, That 
such prohibition shall only be enforced after such corpora- 
tion * * * shall have been enjoined against further 
engaging in such business, on an information or suit 
brought in a court of competent jurisdiction, by the at- 
torney general in behalf of this state.’ And even then, if 
the attorney general or the court should deem that the 
interruption of the business of such corporation would 
cause serious public loss or inconvenience, a limited or 
conditional decree to take effect at a future day may be 
entered by the court. In this respect the Junkin act is 
auch milder and more favorable to offending corporations 
than the Gondring act. It is perfectly plain that in this 
respect the Junkin act, being the later act, repeals the 
Gondring act, because both acts could not be in effect at 
the same time in relation to the same offense. The- one 
would nullify the other. And this court has held in this 
case, as I understand it, that the Junkin act repeals all 
of the Gondring act except the first section, which merely 
defines what a trust is. But the state contends that, not- 
withstanding the Junkin act may repeal the Gondring act 
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as to future offenses, yet by virtue of section 2, chapter 
88 of the Compiled Statutes 1903, there is a saving of all 
causes of action which had accrued under the Gondring 
act before the Junkin act went into effect, and that, there- 
fore, the Gondring act applics to all offensive acts charged 
in the petition which arose prior to July 1, 1905, when the 
Junkin act went into effect. Section 2 of chapter 88, above 
referred to, provides that ‘whenever a statute shall be re 
pealed, such repeal shall in no manner affect pending 
actions founded thereon, nor causes of action not in suit 
that accrued prior to any such repeal, except as may be 


provided in such repealing statute.’ Ann. St. 6966. The. 


question is: Does this saving statute continue the Gond- 
ring act in force as to all acts committed in violation of it 
prior to its repeal? In reference to said saving statute 
this court, in Kleckner v. Turk, 45 Neb. 176, quoting from 
Sutherland on Statutory Construction, says: ‘The legis- 
lature has power to pass a gencral saving statute, which 
shall have the force and effect to save rights and remedies, 
except where the repealing statute itself shows that it 
was not the intention of the legislature that such rights 
and remedies should be saved.’ So that, after all, it is a 
question of what the legislature intended in each case that 
determines the matter. 

“The question then is: Did the legislature intend, in 
enacting the Junkin bill, that all corporations which had, 
prior to July 1, 1905, been in a combination or conspiracy 
to restrain trade or control prices should be utterly de- 
stroyed, while corporations guilty of exactly the same of- 
fenses after July 1 should merely be enjoined from their 
evil practices, but otherwise be permitted to continue in 
their legitimate business undisturbed? Did the legislature 
intend that one set of corporations should suffer utter ex- 
tinction for doing what other corporations should merely 
be restrained from doing if the court in its judgment 
thought that the proper thing to do? It would not seem 
that the legislature intended to discriminate so greatly 
against one offender and in favor of another of exactly the 
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same offense. It would rather seem that the legislature, 
in enacting the Junkin bill, intended to adopt and pursue a 
radically different course toward such offenders from that 
provided in the Gondring act; and there is no reason to 
suppose that it intended to make so great a discrimination 
between those who offended prior to a certain date and 
those who offended subsequently to such time. If it had 
intended to make such a distinction it would have given 
sone intimation of it in the new act itself. The mere 
fact that the Junkin act only provides for the punishment 
of those who violate its terms cannot be conclusive that 
the intention was to punish those who had already of- 
fended under the Gondring act; for if the Junkin act had 
attempted to provide for the punishment of those who had 
offended before it took effect, it would, in that respect, 
have been an ex post facto law. When the Gondring act 
expired, the prosecution of all illegal acts committed under 
it prior to the last year was barred by the statute of limita- 
tions in any event; and the legislature, no doubt, thought 
that, as no effective suits for the forfeiture of the charters 
of offending corporations had been brought under the 
Gondring act during the seven years of its existence, none 
would be brought under it, even if left in force for another 
year. Therefore, it determined to do away with that act 
entirely and enact one that stood some chance of enforce- 
ment. The result was the passage of the Junkin act which 
is much less drastic in that respect than the other act. 
Then, in order to make it effective, the legislature made an 
appropriation of $10,000 for the enforcement of the Junkin 
act, but made no provision whatever for the enforcement 
of the Gondring act. This indicates very clearly which 
act the legislature intended to be enforced. I am there- 
fore of the opinion that the legislature did not intend 
the saving statute above referred to to apply to the Gond- 
ring act, and that said act was repeated as to causes of 
action which had accrued under it as well as to future 
causes of action. But, if I should be mistaken in that re- 
spect, still I think it clear that this particular action 
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can only be maintained, if at all, under the Junkin act. 
From the allegations of its petition and from the re- 
lief sought, it is plain that the state has elected to pro- 
ceed under that act. It cannot proceed under both acts 
at the same time for the Same offenses. For if the Gond- 
ring act is in force and this action is brought under it, 
and the state has proved its case, then the only thing this 
court can do is to put an end to the existence of the de- 
fendant corporations. That is the express command of 
the Gondring act, and the court has no discretion in the 
matter. When the legislature speaks upon a matter 
wholly within its jurisdiction, the courts have no discre- 
tion but must enforce its commands. State v. Pennsyl- 
vania & Ohio Canal Co., 23 Ohio St. 121; United States v. 
Trans-Missourt Freight Ass’n, 166 U. S. 290. On the 
other hand, if the Junkin act is in force and the defend- 
ants are guilty of the acts charged, it is the duty of the 
court to perpetually enjoin them from the further com- 
mission of such acts, unless the court think it would be 
more injurious to the public to do so than to enter a con- 
ditional decree to take effect in the future, such as the 
court may make under the Junkin act. But it is plain 
that the court cannot enter such a decree if it has already 
put an end to the defendant corporations under the Gond- 
ring act. The state cannot have destruction under the 
one and restraint under the other. The two things are, 
in their natures, incompatible; for, after a corporation 
was destroyed and completely ended under the Gondring 
act, how could it be perpetually enjoined from doing evil 
under the Junkin act? The restraining power of this 
court is not supposed to reach the dead. 

“In its petition the state alleges the existence of a com- 
bination and conspiracy in restraint of trade and com- 
merce on the part of the defendants, which was in ex- 
istence at the time the petition was filed, namely, August 
2, 1905, over a month after the Junkin act went into ef- 
fect. A temporary injunction was at that time asked 
for and obtained restraining the defendants from further 
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proceeding in the prosecution and carrying out of the al- 
leged combination and conspiracy. The state was entitled 
to an injunction only on the theory that the defendants 
were guilty of the acts charged at the time of the bring- 
ing of the suit; for it did not seek to enjoin the defend- 
ants from doing something that had already been done. 
Furthermore, according to the allegations of the petition, 
the combination and conspiracy that was in force amongst 
the defendants when this action was brought was a com- 
bination and conspiracy that had been in existence for 
several years. It was one continuing conspiracy, and 
this suit was brought to put an end to it by restraining 
the defendants from further carrying it out. The state 
could not cut it in two, and dispose of one part under the 
Gondring act and the other part under the Junkin act. 
It must be disposed of under the one act or the other. 
While I do not think it would make any difference in this 
case if it were otherwise, yet the authorities generally hold 
that equity has no jurisdiction to dissolve and put an end 
to corporations unless expressly authorized to do so by 
statute. The proper and appropriate remedy for that 
purpose is quo warranto. Clark, Corporations, p. 245- 
248; 4 Am. & Eng. Ency. Law (1st. ed), 303-304; 5 Thomp- 
son, Corporations, sec. 6,703. It is possible that, even at 
common law, equity had the power to enjoin corporations 
from committing acts injurious to the public welfare; but 
that is quite a different matter from destroying them al- 
together. Quo warranto was the only proper remedy 
when that was the object in view. And, as we have seen, 
injunction and quo warranto are incompatible in the same 
action for the same offense. 

“The Gondring act provides that, for a violation of any 
of its provisions by any corporation, it shall be the duty of 
the attorney general of the state to institute suit or quo 
warranto procecdings in any county in this state in which 
such corporation was organized, or is engaged in transact- 
ing business, for the forfeiture of its charter rights and 
' franchise, and the dissolution of its corporate existence. 
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Section 704 of the code says that, when any persons within 
this state, being incorporated, do or omit acts which 
amount to a surrender or forfeiture of their rights and 
privileges as a corporation, an information may be filed 
against them. Section 707 says that such information 
shall consist of a plain statement of the facts which con- 
stitute the grounds of the proceeding, addressed to the 
court, which shall stand for an original petition. Then, 
after providing for the appearance of the defendant and a 
trial, section 715 provides that, ‘if a corporation be found 
* * * to have done acts which amount to a surrender 
or forfeiture of its privileges, judgment shall be rendered 
that such defendant be ousted, and altogether excluded 
from such office, franchise, or privilege.’ A plain, speedy 
and adequate remedy is thus provided by statute by an 
information in the nature of guo warranto for ousting and 
putting an end to corporations violating the law. And 
since the only remedy or penalty in a civil action provided 
by the Gondring act is one of ouster and forfeiture of 
franchise, without discretion on the part of the court, no 
proceeding would be necessary or appropriate for that 
purpose other than the one by the information provided 
for by the statute. No equitable relief would be necessary 
or appropriate, and, least of all, a perpetual injunction 
which could take effect only after the offending corpora- 
tion had been put out of existence. It seems plain that if 
the state had intended to proceed under the Gondring act 
for a forfeiture of the franchises and existence of the de- 
fendant corporations, it would have adopted the plain 
remedy provided for that purpose by the statute, and 
would not have resorted to equity, and asked for a per- 
petual injunction, as it has done in this case. 

“J therefore conclude that the state has elected to pro- 
ceed under the Junkin act in this case, regardless of 
whether the Gondring act has been repealed as to causes 
of action which accrued under it while it was in force.” 

3. The third and fourth exceptions of the state to the 
report of the referee are: “(3) Excepts to the conclusion 
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of law that the state is not entitled to an injunction re- 
straining the defendants from soliciting or receiving re- 
bates from the railroad companies. (4) Excepts to the 
conclusion of fact that all the shippers similarly situated 
were paid an elevator charge of 14 cents a hundred by 
the railroads, and that such payment was not a rebate 
forbidden by law.” The facts in regard to the elevator 
charges were found by the referee as follows: “(1) On all 
grain shipped from the terminal elevators in this state 
to points on the Mississippi river, or beyond, which is 
loaded into the cars from such elevator, an elevator charge 
of 14 cents a hundred is paid to the elevator loading the 
car by the railroad company receiving the grain for ship- 
ment. (2) This practice is universal and is paid by all 
railroads to all elevators under the same circumstances and 
conditions. It is also paid to all shippers who load a car 
load of grain into an outgoing car for such points at 
places where there are terminal elevators. It is an open 
rate to all and is included in the tariff sheet of some rail- 
roads, notably, the Missouri Pacific and the Chicago & 
Great Western, and is paid by them to all shippers 
shipping grain over said roads to eastern and southern 
points. (3) On through shipments, that is, on shipments 
from within this state to points on the Mississippi river, 
and beyond, which are not transferred through any ele 
vator in this state to any railroad in this state, no ele- 
yator charge is paid from the railroad company carrying 
the grain directly to any elevator company in this state. 
In such cases the elevator charge is paid by the railroad 
company to the consignee at the end of the shipment. So 
that on all such shipments an elevator charge of 1} cents 
a hundred is paid to some one. (4) On all purchases of 
grain for shipment from this state to points on the Mis- 
sissippi river, or beyond, in car load lots, this elevator 
charge is taken into consideration. The purchasers in 
Chicago and St. Louis at least, and doubtless others, desig- 
nate in their bids whether or not they are tv receive the 
elevator charge. They bid 14 cents a hundred more for 
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“ grain when they are to receive such charge than when 
they are not, and the senders of through ‘shipments get 
14 cents a hundred more for their grain in the eastern 
and southern markets than do the elevator companies who 
receive such elevator charge. (5) The price received by 
the producers of grain in this state is just the same 
whether the grain is transferred through a terminal ele- 
vator in this state which receives said elevator charge, or 
whether it is shipped directly from the point of produc- 
tion to the point of consignment in the east or south. (6) 
According to the evidence in this case, the payment of this 
elevator charge by the railroads practically amounts to a 
reduction of the tariff rates as published of 14 cents a 
hundred on all shipments to the eastern and southern mar- 
kets, and the rate is open to all such shippers alike. (7) 
But no such elevator charge is paid by the railroads on 
shipments made from any point in this state to any point 
in this state, whether the grain shipped passes through 
an elevator or not. In such cases the regular tariff rates 
are charged in all instances.” 

His conclusion on these facts is sapporied by him with 
the following reasons: “The question, then, is: Does the 
acceptance of the 1} cents a hundred by the elevator com- 
panies, defendants, in the manner and under the circum- 
stances above set forth, constitute the receipt and accept- 
ance of a rebate under the provisions of section 14 of the 
Junkin act? The practice of paying this elevation charge 
has been in force about one year and a half, and was brought 
about in the following manner: In the year 1899, F. H. 
Peavy, of Minneapolis, made a contract with the Union Pa- 
cific Railroad Company whereby he agreed to build a very 
large elevator at Council Bluffs, Iowa, at the terminus of the 
Union Pacific Railroad, and there unload all the cars of 
grain brought into Council Bluffs over the line of said 
railroad company, for which service said railroad com- 
pany agreed to pay said Peavy 14 cents a hundred on all 
grain so unloaded from the cars of said railroad com- 
pany into said elevator. This contract was carried out, 
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said Peavy built the elevator and received from the rail- 
road company the stipulated payment. ‘The other railroad 
companies complained of this arrangement, for the reason, 
as they contended, that it was an excessive charge for ele- 
vation and amounted to giving a rebate from its regular 
tariff rates by said railroad company to said Peavy, and 
thus enabled him to pay more for grain than the shipper 
over the other roads, who paid the regular tariff rates, 
could afford to pay. The matter finally came before the 
interstate commerce commission, which gave it a full 
hearing, and on June 25, 1904, decided that the payment 
of 14 cents a hundred for elevation by said railroad com- 
pany to Peavy under said contract with him was not an un- 
reasonable compensation for the services rendered, and 
dismissed the complaint. 10 I. C. C. Rep. 309. At this 
hearing the other railroad companies insisted that, if the . 
Union Pacific Railroad Company was allowed to pay such 
charge, they would be compelled to do the same thing. To 
quote from the opinion of the interstate commerce com- 
mission: ‘They (the other railroads) say, and this is per- 
haps the main ground of their objection, that if these 
charges are not unlawful, and the Union Pacific continues 
the arrangement indefinitely, they will be obliged to make 
similar allowance for a like service at points where the 
transfer of grain may by them be deemed necessary.’ The 
commission then quotes from the brief of the other rail- 
roads as follows: ‘If the allowance be permitted to stand 
the other railroads in the competitive territory must 
necessarily meet it in dealing with their patrons, or suffer 
their patrons and themselves to be placed at a constant 
disadvantage, with the tendency of creating in their terri- 
tory a grain-buying monopoly in favor of the Peavy ele- 
vator, and a grain-haul monopoly in favor of the Union 
Pacific Railroad Company.’ The commission saw that 
such practice on the part of the Union Pacific would prob- 
ably result in forcing the other roads to grant a like privi- 
lege to their customers; for the commission say: ‘Granted 
that the allowance to Peavy & Co. places these other car- 
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- riers and grain dealers on their lines at some commercial 
disadvantage, that it introduces an element of competi- 
tion which they will be forced to equalize—and that would 
seem to be its character so far as rival roads are con- 
cerned—on what theory can the commission interfere so 
long as the obligations of the Union Pacific to its own 
shippers are not disregarded? Plainly, as it seems to us, 
the indirect effect of the arrangement upon other lines or 
those who patronize them, whatever that effect. may be, is 
no more a violation of the act than would be a reduction 
of the rate by the Union Pacific which a competing road, in 
justice to its shippers or in its own interest, might feel 
compelled to meet. Any resulting injury or detriment to 
rival carriers is something which the law does not, and, 
perhaps, should not, seek to prevent.’ As the commission 
refused to declare the payment by the Union Pacific to 
Peavy unlawful, but permitted its continuation, the other 
roads, as predicted by the commission, were forced to 
grant the same concession to shippers on their lines. 
Peavy & Co. were themselves extensive purchasers of 
grain, and were the owners of 60 per cent. of the grain 
loaded into their elevator by the Union Pacific, on which 
they received the elevator charge the same as on grain 
not owned by them. The other railroad companies, in 
order to equalize matters with the owners of elevators and 
shippers along their lines, were compelled to grant, and 
did grant, them the same privilege enjoyed by Peavy & Co. 
on the Union Pacific. Such was the origin and cause of 
said practice on the part of the other railroads. It was 
brought about by competition, and not by favoritism to 
the defendants. If it is lawful for the Union Pacific to 
pay such elevator charge to Peavy & Co., it must be law- 
ful for other railroad companies to pay other elevator 
companies on their lines the same charge for the same 
service. And if it is lawful for the railroad companies to 
pay it, then, it must be lawful for the defendants to re- 
ceive it. The fact that all the roads, except the Union 
‘Pacific, on grain elevated into the Peavy elevator at Coun- 
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cil Bluffs, pay the elevator charge to the elevator loading 
their cars for the east and south, instead of to the elevator 
unloading their cars, is a matter of no consequence. 
Practically all the grain unloaded from the Union Pacific 
into the Peavy elevator goes east and south, and it is 
with such shipments that the other roads have to compete. 
So they all pay the elevator charge on the same class 
of shipments only. And it amounts to the same thing 
with the elevator companies; for, in order to load cars 
going east and south, they must unload cars coming from 
other directions. The interstate commerce commission 
found, as a matter of fact, that the Peavy company did 
not receive any elevator charge from the other roads on 
outgoing shipments of the grain shipped in by the Union 
Pacific Railroad Company. So that on such grain the 
Peavy company only receives the one charge for elevation, 
the same as the other roads on grain shipped east and 
south by them. The action of the railroad companies 
merely equalizes the matter between all shippers sending 
grain east and south from Missouri river points, or ter- 
minal points in this state. The Peavy elevator at Council 
Bluffs is now owned by the defendant Omaha Elevator 
Company, which has succeeded to the rights of Peavy 
under his contract with the Union Pacific. As its ter- 
minal elevator is at Council Bluffs, Iowa, outside of the 
jurisdiction of this court, it was conceded by the state, on 
the argument, that what it did at its elevator in Iowa could 
not be a violation of the Junkin act. It seems to me 
equally clear that what the railroad companies in this 
state are forced to do by competition with a concern out- 
side of this state and of the jurisdiction of this court can- 
not be a violation of the Junkin act, when they treat all 
persons engaged in the same business, under the same cir- 
cumstances, exactly alike.” 
The referee declined to determine whether this court 
has jurisdiction over the question discussed. 
It is contended that these elevator charges affect only in- 

terstate commerce, which is wholly left to congress to regu- 
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late; and that this court is without jurisdiction in the 
matter. There seems to be merit in this contention. The 
argument is that the allowance of the elevator charges 
to shippers affects the price paid for grain in this state 
and gives to some shippers advantage over others. We 
do not quite see how this is true, since, as shown by the 
referee, these charges are not allowed except to terminal 
elevators, and all buyers of grain in this state for export 
are on an exact equality; but, if it were true, it would not 
help matters at all to restrain those operating elevators 
in this state from receiving these charges, while the ele- 
vators of Council Bluffs and Mississippi river points con- 
tinue to allow them. The whole matter, it seems, is 
proper for interstate regulation, and the interstate com- 
merce commission has justly assumed control of it. 

4. The defendants insist that the evidence is not suf- 
ficient to support the general findings of fact against 
them. We think that, upon the evidence as it was sub- 
mitted to the referee, the findings of fact are justified, for 
the reasons stated by the referee in his report. After the 
report of the referee was submitted to the court, some of the 
defendants, by written motion, requested the court to re 
mand the case to the referee, “with instructions to receive 
such legal evidence as may be offered by defendants to 
prove their claim that, prior to the taking effect of the 
Junkin law, there was an arrangement and intent to com- 
ply therewith, and to dissolve the Nebraska Grain Dealers 
Association, and to refrain from any violation of said law, 
and that said law has not been violated,” and to make a 
further report of findings of fact and conclusions of law. 
This was not allowed by the court: First, because the de- 
fendants had ample opportunity before the referee to make 
such showing as the facts would warrant, and, while it is 
undoubtedly within the discretion of the court to reopen 
the case and to allow further evidence to be taken, this 
should only be done when it is made plainly to appear 
that the interests of justice require it; second, the further 
proof that the defendants proposed to offer was not of such 
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a nature as to change the result. The constitution of the 
Nebraska Grain Dealers Association provided: “The as- 
sociation shall continue in force until dissolved by a ma- 
jority of the members in full standing at time of such 
action.” And article 8 of the by-laws provided: “Any 
member desiring to withdraw from the association must 
pay all dues, assessments or fines against him, and give the 
secretary thirty days’ notice of his intention to withdraw.” 
The defendants had been members of this association for 
several years. An affidavit was filed in support of their 
motion, in which the affiant testifies that he is “an attor- 
ney for a portion of the defendants,” and has been their 
attorney for several years last past, and that a few years 
ago he advised his clients that all of the various statutes 
of Nebraska purporting to affect grain dealers were in- 
valid; that it has since been determined that one of the 
acts is valid, and that he believes that all of the others are 
invalid. He says that, if his clients have violated the 
Junkin act, the blame should rest upon him, and not upon 
his clients. He also testifies that he is advised, and be- 
lieves the fact to he, that a few years ago the officers of 
the Nebraska Grain Dealers Association counseled with 
‘an attorney, who was recognized by the bar and by this 
court as an able lawyer, “and was advised by him that 
none of the acts of the association violated any law of Ne- 
braska.”” Ie says that after the Junkin law was enacted, 
and before it took effect, his clients called on him for an 
opinion as to the law, and that he advised them that the 
law was valid; that he then had frequent con:erences with 
his clients as to the terms of the law, with the end in view 
that none of its provisions should be violated and that he 
advised the dissolution of the Nebraska Grain Dealers As- 
sociation; that in June another conference was held, at- 
tended by some of the defendants and by attorneys 
representing a majority of the defendants, and at that con- 
ference it was determined to dissolve the Nebraska Grain 
Dealers Association, and that preliminary steps were then 
taken in that direction, and that it was determined that 
46 
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when the law took effect “the greatest care should be taken 
by every one to see that none of its provisions should be 
violated either in letter or in spirit”; that he advised his 
clients to withdraw from the association, and was after- 
wards informed by them and by the secretary of the asso 
ciation that they had done so; that he believes that other 
defendants withdrew, “but some remained in, giving as 

‘their reason their belief that all should remain in and 
help effect a formal and official dissolution.” Other mat- 
ters are stated by him in the affidavit, upon information 
and belief, which would tend to indicate that some of the 
defendants, at least, were in good faith intending to com- 
ply with the Junkin act when the same took effect. From 
our knowledge of the character and standing of the mem- 
ber of the bar who makes this affidavit, we have entire 
confidence in the representations made by him. In view, 
however, of the relations of these defendants with the Ne- 
braska Grain Dealers Association, as shown by the fore- 
going extracts from their constitution and by-laws, and 
considering their long connection with that association 
and operations under its provisions, it would seem that 
it would require an unequivocal showing of the acts done 
by the defendant, amounting to a severance of their rela- 
tions with the association, to justify this court in holding 
that the injunction in this case was unnecessary and 
ought not to have been granted, and to relieve the defend- 
ants from the costs of these proceedings. The affidavit 
fails to show affirmatively any such action on the part of 
the defendants, and so states no sufficient reason for re- 
opening the case. 

5. Another exception to the findings of the referee is 
predicated upon the assertion that the referee considered 
certain evidence given by one witness as the evidence of 
another witness; that is, that the referee was mistaken as 
to the witness who gave the particular evidence in ques- 
tion, and that the witness who was supposed by the referee 
to have given the evidence was never a member of the 
Nebraska Grain Dealers Association, and was not in such 
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@ position to know the facts as that fiis evidence should be 
given the weight given it by the referee. To set out in full 
the condition of the record as bearing upon this objection 
would add considerably to a discussion already quite ex- 
tended, and from the view we take of the case, already 
indicated, such discussion is unnecessary. It is sufficient 
to say that, even if the evidence in question were wholly 
omitted from the record, we would not consider that 
there is such a failure of evidence as to require us to set 
aside the report of the referee. 

6. Another ground for objection to the report of the 
referee is predicated upon the following language quoted 
in his report: “In a civil action there cannot be a presump- 
tion in favor of the innocence of parties who are proved 
to have been guilty of illegal acts for a number of years, 
and up to a very short time before the commencement of 
the action.” If this language of the referee were sepa- 
rated from the context of his report, it might be thought 
to be technically incorrect. There is, of course, no pre- 
sumption in law that one who has committed a crime will 
commit another crime if he has opportunity; that is, no 
such presumption could be used against him upon a trial 
for the second crime. But, when we take the whole lan- 
guage of the report together, it seems clear that the idea 
of the referee is correct as applied to this case. The de- 
fendants had for several years been engaged in a course 
of conduct which. was made unlawful by the act which took 
effect July 1, 1905. They made use of an association 
which they formed to further and carry out a design made 
unlawful by this act. By the terms of their agreement in 
forming this association they were to continue as its mem- 
bers and assist in those methods until certain thines speci- 
fied in their agreement were done by them to terminate 
their connection with the association. Under these cir- 
cumstances, it devolved upon them to affirmatively show 
that they had done those things necessary to terminate 
their connection with the association, and that there was 
no necessity for the interposition of the court, in the 
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method pointed out by the act itself, to prevent a contin- 
uance of those things which the act made unlawful. 

We think that the findings of the referee are supported 
by the evidence, and his conclusions are justified. The ac- 
tion, however, for the reasons stated, should be dismissed 
without prejudice as to the defendants, the Holmquist 
Grain and Lumber Company, William B. Banning, Peavey 
Elevator Company, American Grain Company, Atlas Ele- 
vator Company, Anchor Grain Company, Spelts Grain 
Company, Evans Grain Company, and John T. Evans. 


JUDGMENT ACCORDINGLY, 


ALONZO L. CLARK, APPELLER, V. ALICE PARKS ET AL., APPEL- 
LANTS. 


Foren Fesruary 8, 1906. No. 13,972. 


Judgment: CoL“ateRAL Atrack. A judgment by a district court 
in conformity with a permissible interpretation of an obscure or 
ambiguous mandate from this court is not subject to collateral 
attack. : 


APPEAL from the district court for Adams county: Ep. L. 
ADAMS, JupGE. Affirmed. 


Batty & Dungan, for appellants. 


John C. Stevens, contra. 


AMES, C. 


This case comes here upon a petition and answer, and 
a bill of exceptions containing a stipulation of facts only, 
by which are disclosed the following state of facts. George 
W. Parks died intestate, and the owner of a tract of land 
in Adams county, Nebraska, then and previously occupied 
by himself and family as a homestead. He left surviving 
him two minor and eight adult children by a deceased 
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wife, and a widow and three minor children by a subse- 
quent marriage. Among his papers and effects were 
found, after his death, two deeds executed by him in due 
form of law, and each purporting to convey one-half the 
land to one of the first mentioned minors. Shortly after- 
wards the deeds were filed for record in the office of the 
register of deeds of the county, and a joint action to set 
aside and cancel them, as being without consideration, and 
as not having been delivered during the lifetime of the pur- 
ported grantor, was begun in the district court for the 
county by the widow and the administrator of the deceased 
and by all the heirs at law of the deceased, except the 
purported grantees, against the latter. Those of the plain- 
tiffs who were minors appeared by their next friend and 
guardian, and the defendants by Mr. John C. Stevens as 
their guardian ad litem, and the suit proceeded to trial and 
a judgment for the plaintiffs, from which an appeal was 
prosecuted by the defendants to this court. The case was 
disposed of here at the January term, 1900, pursuant to a 
written stipulation by counsel filed with the clerk, in con- 
sideration of which the court, as recited by its mandate, 
afterwards duly transmitted to the district court, ad- 
judged that the appeal be dismissed at the costs of the ap- 
pellees (plaintiffs below), “and that the costs of the case 
shall be paid by the estate of George W. Parks, deceased, 
and that the decree from which said appeal was procured 
shall remain in full force as if no appeal had been pro- 
cured, and that the attorney’s fees, of one John C. Stevens, 
Esq., representing the guardian of, and the minor heirs, 
shall be fixed by the judge of the tenth judicial district 
of Nebraska, in and for Adams county therein, and paid 
from the estate of George W. Parks, deceased, and judg- 
ment accordingly rendered,” and the cause was remanded 
for further proceedings pursuant to such directions, and 
“according to right and justice and the laws of the state 
of Nebraska.” Upon the receipt of this mandate the dis- 
trict court on the 4th day of April, 1900, assessed the 
amount of Stevens’ recovery at $150 and adjudged the 


678 NEBRASKA REPORTS. [Von. 75 


* Clark y. Parks. 


same to be a lien upon the premises in controversy. From 
this judgment no proceedings in appeal or error were ever 
prosecuted, and Stevens assigned his lien to the plaintiff 
who later began this action for its foreclosure and ob- 
tained a decree to that effect, and for the sale of the 
premises for its satisfaction, from which this appeal was 
taken. ; 

The contention of appellant is that the judgment ap- 
pealed from, in so far as it assumes to adjudge a lien 
upon the lands, is in excess of the authority conferred by 
the mandate, and that the latter was the sole source of 
jurisdiction for the rendition of any judgment at all, and 
that as to the excess the judgment is wholly void and 
open to collateral attack; but the appellee argues that the 
judgment is, at most, only erroneous and could have been 
successfully impeached, if at all, by direct proceedings 
in error or by appeal. The judgment and mandate of this 
court appear to have been inconsiderately rendered “as per 
stipulation,” and the judges are not responsible for their 
ambiguity. Nevertheless they are in the form and have 
the force and effect of judicial acts, and were mandatory 
upon the judge of the district court, who was bound to 
interpret them and to take such action upon them as they 
scemed to him to require. Can it be said that his inter- 
pretation of them is so obviously variant from their mean- 
ing as to render his judgment, consequent thereon, abso- 
lutely void and open to collateral attack, as is attempted 
in the present case? We think not. There is at least 
equal, and we think greater difficulty with the construc- 
tion proposed by the appellants. Let us see: The admin- 
istrator was but a nominal party to the former action in 
which he had, and could have had, no interest or concern. 
The law did not give him possession of the homestead or 
charge him with any duty concerning itt. He could not 
have distributed it to the heirs of the deceased or have im- 
pounded it for the benefit of creditors. He was not only 
not charged with the duty of defending it or the posses- 
sion of it for the benefit of the widow and minor children 
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of the deceased, but if he had done so at the expense of 
his trust he would have rendered himself liable by sv doing, 
both civilly and criminally. But the mandate (man- 
damus), imperatively required the district judge not only 
to ascertain the amount due Stevens for attorney’s fees, 
but to adjudge somebody. or something to pay it. Who or 
what should it have been? Certainly not the general es- 
tate of the decedent which was distributable to creditors 
and to the widow and heirs at law in equal proportions. 
We think that a more reasonable view was taken by the 
district judge, namely, that by the expression, “the estate 
of George W. Parks,” found in the mandate, was meant 
so much or such part of that estate as was the subject of 
litigation and before the court, and that since there was 
no party before the court who could by any possibility 
be held personally liable for the attorney’s fees of Stevens, 
or against whom a judgment not void on its face could 
have been rendered, the requirement to “render a judg- 
ment” for said fees intended a judgment against the home- 
stead. If, however, this latter interpretation is not cor- 
rect or if, in other words, the court was mistaken as to 
the meaning and legal effect or even the validity of the 
mandate, he was guilty of such a fault only as may inter- 
vene in the construction of any document in the trial of 
any action, and his judgment, as in other such cases, is 
merely erroneous, but not void and not subject to collat- 
eral attack. 

We therefore recommend that the judgment of the dis- 
trict court be affirmed. 


Lrrron and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED, 
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SHACKLEFORD & DICKEY V. INDEMNITY Fira INSURANCE 
COMPANY. 


FrLep Fresruary 8, 1906. No. 13,988. 


Iusurance: AvTuortty of AGENT, From the mere fact tnat one deliv- 
ered a policy of fire insurance, in the preparation or execution 
of which he did not participate, and is not shown to have been 
authorized to participate, it cannot be inferred that he had 
authority to modify the contract or to waive any of its covenants 
or stipulations. 


Error to the district court for Douglas county: EDMUND 
M. BarTLert, JUDGR. Affirmed. 


Cunningham R. Scott and H. H. Scott, for plaintiffs in 
error. 


McGilton, Gaines & Storey and EF. R. Duffie, contra. 


AMES, C. 


The defendant in error, which was also defendant below, 
issued and delivered to the plaintiffs a policy of fire in- 
surance on certain personal property to be andj remain 
in force during a certain interval of time while the prop- 
erty should be contained in a certain building at 1510 
California street, in the city of Omaha, “and not else- 
where.” The policy stipulated that it should “not. be valid 
until countersigned by the duly authorized agent of the 
the company at Omaha, Neb.,” and it was countersigned 
by one C. D. Mullen as such agent, but was delivered to 
the plaintiffs by one Charles O. Talmage in exchange for a 
like policy on the same property previously issued through 
the same agency by another company. At the time of the 
delivery of the first mentioned policy, Talmage agreed 
that the premium thereon should be satisfied by the appli- 
cation thereto of the amount of unearned premium to 
which the plaintiffs were entitled on the policy taken up, 
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and it does not appear that there was any otker pay- 
ment of premium on the new policy. This transaction 
was on the 25th day of March, 1902, and the period of in- 
surance recited in the contract was of one year from that 
date. Shortly before the first day of May, 1902, the plain- 
tiffs told Talmage that they intended to remove the in- 
sured property on that date to another building situated 
on a different street in the city, and that they should want 
insurance, after the removal, in the new location. To this 
Talmage replied that he would leave the policy with the 
plaintiffs, and that when they moved he would have it 
fixed so that it would be good at the new place. He said: 
“All right, go ahead and move, and I will see that your 
transfer is made, when your property is moved,” he says, 
“T will see to it.” 

Q. “Is that all that he said?” 

A. “Well, that is about all that I recollect in regard to 
” * + + 

Q. “What was said?” 

A. “I said: ‘Mr. Talmage, we have begun to move, and 
we will have everything moved by the first of May,’ I says, 
‘we have to give possession in here, the property is sold 
where we are, and we will haye everything on the grounds 
up there by the first of May, and I want our insurance 
transferred by the first day of May,’ I says, ‘we will stand 
less risk at that time than any other time, and we will have 
to have everything away from here by the first, and so I 
want the transfer made by the first’; and he said: ‘All right, 
I will see to it, now give yourselves no uneasiness or any- 
thing about it,’ he says ‘I will see to it myself and see that 
your transfer is made by the first day of May.’” 

The foregoing is the substance of all the evidence upon 
this branch of the case, and from it we are unable to infer 
with any degree of certainty what were the relations of 
Talmage with the defendant company. He does not ap- 
pear to have written or signed the instrument, or to have 
joined or participated in so doing, or to have received, or 
to have been authorized to receive, the premium upon that 


it. 
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or any other policy issued by this or any other company, 
nor did he promise to make any indorsement upon the in- 
strument, or enter on behalf of the company or otherwise 
into any contract or stipulation with reference to it or to 
the removal. His sole promise was that he would see to 
it himself “and see that your transfer is made by the first 
day of May,” that is, that he would see that it was done, 
not that he would doit. But if he had promised to do the 
act himself, such promise would have been no evidence of 
authority. All that is shown that he ever did do on the 
behalf of the company, or, perhaps, on the behalf of the 
authorized and contracting agent of the company, was to 
deliver the policy in question and receive from the insured 
the former policy of the other company, and so far as we 
know, that was all he ever was employed or authorized to 
do. The policy remained in the possession of the plain- 
tiffs, and was never by them presented to Talmage, or. 
to anyone else, for the purpose of having any indorsement 
made upon it, or for the purpose of having it reformed 
or modified in any way or manner, and it is the settled 
law that without modification or reformation, or some- 
thing equivalent thereto, it ceased to be operative or in 
force upon the removal of the property from the building 
described in it. Burlington Ins. Co. v. Campbell, 42 Neb. 
208; Davison v. London Fire Ins. Co., 189 Pa. St. 132. 
The mere fact that the company was charged through Tal- 
mage with knowledge of the removal after it took place, 
if it were so charged, which we do not decide, and that it 
remained quiescent, was insufficient to revive its liability. 
The contract was terminated by the fact of removal, and 
it could have regained vitality only from some affirmative 
act by or on behalf of the company equivalent to the mak- 
ing of a new contract of insurance. Davison v. London 
Fire Ins. Co., supra; Connecticut Ins. Co. v. Smith, 10 
Colo. App. 121; English v. Franklin Fire Ins. Co., 55 Mich. 
273. All the foregoing facts were disclosed by the evidence 
offered on behalf of the plaintiffs in an action on the policy 
for a loss occurring after the removal, at the conclusion 
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of which the court instructed a verdict for the defendant. 
We recommend that the judgment be affirmed. 


LETTON and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED, 


GAMMEL Book COMPANY ¥V. CLARENCE 8. PAINE ET AL. 
Firep Fresruary 8, 1906. No. 14,084. 


1, Assignee: Liapiniry. The contract and transaction set out in the 
opinion, Aeld not to constitute an assumption of liability to the 
plaintiff by one who had purchased the interest of a person with 
whom the plaintiff had contracted. 


2. Instructions discussed, and held not to be, under the circumstances, 
erroneous. 


3. Evidence examined, and held to support the verdict. . 


Error to the district court for Douglas county: Lee 8. 
ESTELLE, JupDGr. Affirmed. 


T. W. Blackburn, for plaintiff in error. 


W. A. Saunders, contra, 


AMES, C. 


In December, 1900, Paine and Lindsey entered into a 
written contract with the plaintiff book company, by the 
terms of which it was stipulated that in consideration 
for the use of the name of the Gammel Book Company, as 
publisher, the furnishing of a room for transacting the 
business, and the transfer to Paine and Lindsey of its in- 
terest in the “Biographical History of Texas Counties” 
and “The Bench and Bar of Texas,” two publications 
thitherto undertaken by the plaintiff, and the transfer to 
Paine and Lindsey of all the contracts, engravings, plates, 
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data, biographies, etc., connected with these works, Paine 
and Lindsey agreed (1) energeticaly to push the sale of 
the proposed “Illustrated History of Texas” until a 
thorough canvass of the state should have been made; (2) 
to pay to the party of the first part 10 per cent. of all cash 
received from the sale of the books, and 10 per cent. of all 
cash received on orders for steel plates to be used therein; 
(3) to deposit with the plaintiff $5 out of the first pay- 
ment made on each contract up to $5,000; (4) to assume 
all obligations incurred by the plaintiff in connection with 
“Biographical History of Texas Counties” and “Bench and 
Bar of Texas,” for which orders to the amount of $3,350 
had been taken; (5) to pay plaintiff $2,000 for these orders 
upon completion of the work. Incidentally it was also 
agreed that certain correspondence should be conducted 
by the plaintiff; that neither party should engage in a 
similar work, and that both sides should mutually assist 
each other in prosecuting the enterprise. 

In February, 1902, Lindsey entered into a contract with 
Jacob H. North, of which the following preamble and stipu- 
lations are sufficient for the understanding of this case so 
far as respects North: “Whereas, Clarence 8. Paine and 
J. Clyde Lindsey are equal partners in the publishing and 
engraving business under the firm name and style of West- 
ern Publishing and Engraving: Company, and are the 
owners and holders of a large number of contracts with 
individuals for subscription to books known as ‘History 
of Nebraska,’ ‘History of South Dakota,’ and ‘History of 
Texas,’ contracts for steel plate work and engravings to be 
placed in said books, together with a large number of steel 
plates, copper plates, engravings, and other contracts and 
personal property. And, whereas, J. Clyde Lindsey is will- 
ing to sell all his right, title, claim, or interest in said firm 
and the assets thereof, and to turn over all contracts in 
his possession or under his control for the History of Ne- 
braska, History of South Dakota, and History of Texas, 
and all steel or copper plates and engravings to be used 
in said books, all photographs, biographies, biographical 
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data, all impressions and engravings, that are now in his 
possession or under his control, contracts for steel and cop- 
per plate engravings, all books of account or memoranda, 
all promissory notes or evidence of indebtedness to said 
firm, and surrender transportation for himself and J. C. 
Knowles on the Union Pacific and Burlington & Missouri 
River and Elkhorn railroads, one copy holder, one table, 
and all contracts for the publication of the History of Ne 
braska, South Dakota, and Texas, together with the good- 
will connected with said business, for the sum of seven 
hundred ($700) dollars: and, whereas, said Jacob H. North 
is willing to pay said seven hundred ($700) dollars for the 
above: 

“Therefore, it is agreed by and between the said J. Clyde 
Lindsey, party of the first part, and Jacob H. North, party 
of the second part, that said J. Clyde Lindsey does hereby, 
and by these presents does sell, assign, and transfer unto 
Jacob H. North all his right, title, claim, lien, or interest 
in and to the business of Paine & Lindsey or the Western 
Publishing and Engraving Company, and to the assets of 
said firm, and to all business relating to plate contracts 
for steel or copper plates, the impressions from which are 
to be used in the History of Nebraska, History of South 
Dakota, and History of Texas, that are now owned or 
claimed by the party of the first part, either as an in- 
dividual or as a partner in the firm of Western Publishing 
and Engraving Company, all steel or copper plates and im- 
pressions or engravings, prints, biographies, photographs, 
biographical data, all books of account or memoranda, 
promissory notes or evidences of indebtedness or accounts 
and bills due said firm, and the good will of all said busi- 
ness, and surrender transportation for himself and J. ©. 
Knowles on the Union Pacific and Burlington & Missouri 
River and Elkhorn railroads, one copy holder, one table, all 
his interest in the contracts for the publishing of the His- 
tory of Nebraska, History of Texas, and History of South 
Dakota, and all contracts with Jacob North & Co., Henry 
Taylor, Jr.. & Co., E, G, Williams & Bro. and Barnes- 
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Crosby & Co., all of which are hereby sold and assigned 
to said Jacob H. North. The plate contracts which are 
assigned are set forth in the paper hereto attached and 
marked exhibit A, and the amount set opposite each name 
is the amount due and unpaid from the persons whose 
names are set opposite said amounts.” 

North agreed to pay as a part of the price of his pur- 
chase certain indebtedness of Lindsey, or of the Western 
Publishing and Engraving Company, to third persons, but 
the plaintiff was not mentioned, and North testifies, with- 
out, contradiction, that at the time he was ignorant of 
the existence of the contract between it and Paine and 
Lindsey. This action was brought by the plaintiff against 
Paine and Lindsey and North to recover damages for an 
alleged breach of the latter mentioned contract. North 
was made defendant upon the ground that by reason of 
his contract with Lindsey he had been substituted for, and 
assumed the obligations of, the latter in the contract be- 
tween the plaintiff and Paine and Lindsey. There is noth- 
ing in the contract of North having that purport or effect, 
and we think ‘the trial court was right in holding that 
there is nothing in the evidence or the circumstances of the 
transaction by which such a claim can be supported, and 
in directing a verdict in his favor. The same we think is 
true of affidavits in support of a motion for a new trial 
for newly discovered evidence as against North. A recital 
of the facts and circumstances sufficient for an exposition 
of the theory of the plaintiff upon this point would extend 
this opinion to a length which, we think, would be out of 
proportion to its importance, and it must suffice to say that 
the conclusion at which we have arrived is founded upon 
as thorough and careful an examination of the record as 
we have been able to give it. 

Lindsey was not served and did not appear in the action. 
Paine answered, denying the breaches of contract alleged 
in the petition, and alleging breaches by the plaintiff, for 
which he prayed damages. The evidence, both upon the 
issues tendered by the petition and upon those tendered 
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by the answer, was conflicting, and the jury returned a 
verdict for the defendant, assessing his damages at one 
dollar. It is complained that the court instructed the jury 
that they should determine “whether the plaintiff, the Gam- 
mel Book Company, or Clarence 8. Paine violated the 
terms of the contract,” instead of whether the partner- 
ship of which Paine was a member had done so, but we 
think that the error, if any, upon this record, was formal 
only and could not have misled the jury. Paine was the 
only member of his firm active in the transaction, and, al- 
though in strict, technical legal phrase his sins of com- 
mission or omission, if any, were those of his partnership 
and properly describable as such, it was not only not ob- 
jectionable to direct attention to his own personal conduct 
in the matter, but an instruction so framed as to have in- 
timated that the partnership might have been otherwise 
guilty of some misconduct subjecting it to liability would 
have lacked support by the evidence and might have been 
prejudicially misleading. 

A large number of exceptions were taken to rulings with 
respect to the admission and rejection of evidence offered 
as tending to prove breaches of the contract by the plaintiff 
or excuses by the defendant for nonperformance. It would 
be a tedious and profitless task to set them forth and dis- 
cuss them seriatim. Indeed, it is a task which counsel for 
the plaintiff did not undertake in his brief or argument, 
except in the shortest and most perfunctory manner, which 
has not impressed us with the idea that any of them was 
so far erroneous, if at all so, as to be likely to have diverted 
the minds of the jury from the real issues, or to have led 
to the misapprehension of any evidence, pertinent or other- 
wise, to their determination. In short, the case appears to 
us to have been carefully and fairly tried without the inter- 

vention of any serious error, and the verdict seems to be 
fully supported by the evidence, and we ‘Pecommend that 
the judgment be affirmed. 


OLDHAM, C., concurs. 
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By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 


court be 
AFFIRMED, 


ELEANOR GETCHELL, APPELLEE, v. Liss ROBERTS ET AL; 
JUSTIN E. Porrer, APPELLANT. 


Firep Fesruary 8, 1906. No. 14,111. 


Sheriff’s Deed: Priorivixs. It is well settled in this state that a sher- 
iff’s deed takes precedence from the date of its record of all out- 
standing conveyances and incumbrances executed by the judgment 
debtor which were not recorded and of which the purchaser had 
no actual notice. 


APPEAL from the district court for Dawes county: Wi 
LIAM H. WESTOVER, JUDGE. A/ffirmed. 


Justin HE. Porter and A. G. Fisher, for appellant. 
A. W. Crites, contra. 


AMES, C. 


Plaintiff was the owner of a mortgage executed by one 
Dennis Regan upon a tract of land owned by him. After 
the death of Regan, the plaintiff began an action against 
the heirs of the mortgagor for the foreclosure of the mort- 
gage, which action proceeded regularly to decree and a sale, 
at which the plaintiff became the purchaser for a sum ex- 
ceeding the mortgage debt. The sale was duly confirmed, 
and a deed of the premises executed and delivered by the 
sheriff to the purchaser, who made the same of record in 
the county, and paid the excess of purchase money to the 
defendants in the action. During the progress of all these 
proceedings the premises were vacant and unoccupied, and 
the record title and right of possession was in the deceased 
mortgagor. Thus far the facts are not in dispute. After 
the execution and record of the sheriff’s deed, Justin F. 
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Porter took possession of the land, claiming a right thereto 
under an unrecorded lease executed by the mortgagor to 
one Roberts, and by Roberts assigned to one McDowell, and 
by the latter assigned to Porter. This action is prose 
cuted to obtain a decree quieting title in the plaintiff 
against all three of these persons, the petition alleging 
among other things, that she had at no time until after the 
conclusion of the foreclosure proceedings knowledge or no- 
tice of the lease. Roberts and McDowell disclaimed, but 
Porter answered, pleading the lease, the nominal term of 
which had not expired. There was a trial and a decree for 
the plaintiff, and the defendant appeals. 

There are various issues made by the pleadings and dis- 
cussed in the briefs as to an alleged abandonment of the 
lease, and as to forfeiture for breach of its conditions by 
the lessee or his assignees, which we refrain from discuss- 
ing, because we are satisfied from an examination of the 
evidence that the plaintiff’s foreclosure was begun and com- 
pleted in good faith and without any knowledge or notice 
of the existence of the lease. It is well settled in this state 
that, under such circumstances, a sheriff’s deed takes 
precedence from the date of its record of all outstanding 
conveyances and incumbrances executed by the mortgagor 
which were not recorded and of which the execution pur- 
chaser had no actual notice. Jfetz v. State Bank, 7 Neb. 
165; Mansfield v. Gregory, 11 Neb. 297; Hubbart v. Walker, 
19 Neb. 94; Sheasley v. Keens, 4 Neb. 57. 

We recommend, therefore, that the judgment of the dis- 
trict court be affirmed. 


OLDHAM, C., concurs. 
By the Court: For the reasons stated in the foregoing 


opinion, it is ordered that the judgment of the district 
court be 


AFFIRMED. 


47 
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Hertip L. YEISER ET AL. V. PORTSMOUTH SAVINGS BANK 
ET AL. 


Firep Fesguary 8, 1906. No. 14,133. 


Equity: Executory Contract: Forreirure. A court of equity will 
not enforce against a vendee a technical forfeiture of an execu- 
tory contract for the sale of land, if the defendant offers to do 
equity in consideration of being restored to his contractual 
rights. 


Erroek to the district court for Douglas county: Lrn §. 
ESTELLE, JUDGE. Reversed. 


John O. Yeiser, for plaintiffs in error. 
T. B. Dysart and William Baird & Sons, contra. 


AMES, C. 


The plaintiff, the Portsmouth Savings Bank, a corpora- 
tion, obtained title to a certain city lot in the city of Omaha 
under a deed conveying the same in fee simple, subject to 
certain conditions with reference to the possession of en- 
joyment of the same for the term of 15 years from the date 
of the instrument, August 1, 1889, which affected the title 
to the lot as an incumbrance thereon. On the 13th day 
of March, 1899, the plaintiff entered into a written con- 
tract for the sale of the lot to one John Ruthven for the 
sum of $1,800, payable $50 cash in hand and the residue 
in monthly instalments of $25 each, such instalments to 
include interest on the principal sum unpaid at the rate 
of 5 per cent. per annum, with the further provision that 
any larger sum or the whole of the unpaid principal might 
be paid by the purchaser at any time, and that upon the 
payment of the whole amount of the purchase price, and in- 
terest, the plaintiff would convey the lot to the purchaser 
or his assigns by a good and sufficient warranty deed-in 
fee simple and free from incumbrances, but providing for 
forfeiture in case of default in the payment of any monthly 
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instalment ‘as stipulated. Ruthven entered into and re- 
mained in the possession of the premises, making the pay- 
ments reserved in the contract, until the 13th day of June, 
1900, when he sold and assigned his interest in the premises 
and rights under the contract to Hettie L. Yeiser who 
then entered into possession of the premises and there- 
after made the payments reserved in the agreement until 
September 21, 1901, since which time no payments have 
been made to the plaintiff cither by said Yeiser or by her 
_assignor Ruthven. On the ist day of July, 1902, this 
action was begun against both Yeiser and Ruthven, the 
petition alleging, among other things, that an exception 
from the covenant to convey by warranty of the incum- 
brance above mentioned was omitted by mutual mistake, 
and praying for a reformation of the instrument by an in- 
sertion of such exception, and that an account be taken 
of the payments made and ascertaining the amount of the 
unpaid residue of the purchase price, and that the premises 
be adjudged to be sold for the satisfaction of the latter, and 
for general relief. But it was not averred that Yeiser 
had knowledge or notice of such alleged mistake. Ruth- 
ven defaulted in the suit, but Yeiser answered, alleging 
as a defense the present inability of the plaintiff to convey © 
an unincumbered title as it had covenanted to do by the 
contract of sale, and the desire of the defendant to obtain 
the same at once, and her repeated offers to pay the plain- 
tiff the unpaid remainder of the purchase price upon con- 
veyance thereof to her being made. At the time the 
answer was filed there was unpaid on the contract of prin- 
cipal, and accrued interest, something like $1,300. By 
her answer the defendant offered to pay $1,000 and ac- 
cept a deed from the plaintiff, subject to the incumbrance 
mentioned. There was a general demurrer to this an- 
swer, which was sustained, and, the defendant electing not 
further to plead, there was a judgment of foreclosure and 
sale as prayed in the petition. The defendant Yeiser 
prosecutes error. nn 

We think that the offer made in the answer, though in- 


692 NEBRASKA REPORTS. [Vou. 75 


Yeiser v. Portsmouth Savings Bank. 


formal, was substantially an offer to perform the contract 
upon her part after the diminished value of the property 
occasioned by the incumbrance should have been ascer- 
tained and deducted from the unpaid portion of the pur- 
chase price, or, in other words, that it is an offer to do 
equity, and that it could not have been, and cannot be, 
rightfully ignored by the court; and that therefore the 
order sustaining the demurrer and the judgment conse- 
quent thereupon are erroneous. The contention of the 
plaintiff that, if the monthly payments contracted for in 
the agreement had been continued without default until 
the stipulated time, the restraints upon the use and en- 
joyment of the premises would before their date have ex- 
pired by their own limitation is, we think, unavailing. One 
of the rights secured by the contract to the vendee Ruth- 
ven and his assigns was the privilege of making full pay- 
ment and receiving an unincumbered title before that date 
had arrived, and it is conceivable that that right was as 
valuable as any other stipulated for in the agreement; at 
all events, it is one of which the defendant could not have 
been deprived without her consent or default, and without 
compensation. It is true that when she made the offer she 
was in default of several monthly instalments, and had in- 
curred a technical forfeiture of her contract, but we do 
not think that a court of equity should enforce the for- 
feiture in a suit brought by her adversary, in the face of a 
substantial offer on her part to meet its just demands. 

We are of opinion, therefore, that the judgment of the 
district court should be reversed and the cause remanded 
for further poceedings. 


OLDHAM, C., concurs. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and the cause remanded for further pro- 
ceedings. 
utes ; REVERSED. 
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ANNA HALL, APPELLEE, V. R. JHAN MOORE BT AL., AP- 
PELLANTS. 


FiIteD FEBRUARY 8, 1906. No. 14,401. 


1. Taxation: Remepres. The sole remedy, in the first instance, of one 
who conceives that his property has been excessively valued for 
taxation is to apply to the board of equalization to correct the 
error, 7 


2. Appeal: Finat Orper. An order overruling a motion to deny con- 
firmation of a judicial sale and to set the sale aside is not final or 
appealable. 


8. Tax Lien: ForectosurE: Parties. A mortgagee of real property 
is not a necessary party to an action against the owner of the fee 
to foreclose a tax lien. Whether he is the proper party, qguere? 


APPEAL from the district court for Buffalo county: 
CHARLES L. GUTTERSON, JuDGE. Affirmed. 


R. A. Moore and Edwin E. Squires, for appellants. 
F, EH. Beeman, contra. - 


AMES, C. 


Very little needs to be said about this case except to re- 
late the steps already taken in it. Since the year 1889, 
R. Jean Moore has been, and she is now, the owner of the 
fee title of a certain city lot in the city of Kearney in this 
state. Delinquent state, county and municipal taxes were 
permitted to accumulate upon the lot from the years 1890 
to 1895, both inclusive, and the liens therefor were ob- 
tained by tax sale procedure, under the statute then in 
force, by the appellee Anna Hall, who in November, 1896, 
began an action in the district court for Buffalo county 
for their foreclosure. There was at that time a mortgage 
on the lot executed in March, 1890, by Mrs. Moore and 
her- husband, R. A. Moore, to one Oliver H. Dodd to se- 
cure an indebtedness to the latter. Dodd was made a 
party to the action, and constructive service was made 
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upon him pursuant to section 77 of the code. He did not 
appear in the case but was formally defaulted, and the 
action proceeded to trial upon issues raised by answers of 
the Moores and to a decree of foreclosure and sale on 
the 25th day of March, 1898. Dodd died in June of that 
same year, and the suit was never revived as to him, but 
after his death the Moores prosecuted an appeal from the 
decree to this court, where, in November, 1902, certain 
local assessments included therein were held to be void, 
and the decree was vacated and set aside, and the cause re- 
manded to the district court, with instructions to ascer- 
tain the amount of the valid tax in accordance with the 
opinion of this court, and to enter a decree therefor. Hall 
v. Moore, 3 Neb. (Unof.) 574. A new decree in obedience 
to this opinion and a mandate from this court was ren- 
dered by the district court in May, 1903. The effect of 
the proceedings thus far was to relieve the property from 
certain unlawful impositions, and to ascertain the amount 
of the valid tax liens thereon, and to merge the latter in a 
judicial decree. : 

It is urged, however, that the former decree of the dis- 
trict court having been set aside, the later one is void as 
against the personal representative of the mortgagee be- 
cause of failure to revive the suit as against her. In view 
of what follows we think the question is immaterial. The 
suit was brought to enforce the lien of a public charge 
or tax against the equity of redemption. In the opinion 
of the writer, there is much reason to doubt whether a 
mortgagee is even a proper party to such a suit, but he is 
certainly not a necessary one. He is not a party to any 
previous step in the tax proceedings, and his right of re- 
demption is granted to him by statute, and is required to be 
exercised within the time and in the same manner in which 
the same right may be availed of by the owner of the fee. 
But if, as appellants contend, this right is not cut off by a 
judicial decree of foreclosure to which he is not a party, as 
it certainly would be by the lapse of time after a valid tax 
sale, he has nothing of which to make a just complaint. 
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‘Tn the interval between the death of Dodd and the rendi- 
tion of the decree of May, 1898, appellant Maude M. Keck 
procured an assignment to herself of the mortgage from 
the personal representative of the former. In April, 1904, 
she began an action in the district court for Buffalo 
county to perpetually enjoin a sale of the lot under the 
decree, and to cancel the latter on the ground that neither 
she nor her assignor was a party to nor bound by it, and 
that for several years the property was by the negligence 
and mistake of the precinct assessor appraised for taxa- 
tion, both upon his returns and upon the tax lists, at a 
sum largely in excess of its true value, so that the amount 
of tax levied upon it in those years is exorbitant. Mean- 
time the lot was advertised and sold under the decree, and 
both she and R. Jean Moore, the owner of the title, moved 
the court, separately, to deny confirmation, and to set 
aside the sale and decree on these grounds, attaching the 
petition in the injunction suit to their motions by way 
of evidence. From ‘an order overruling their motions 
they have appealed to this court. But the sale has not 
been confirmed, and a motion for confirmation is still 
pending and undisposed of. The order appealed from is 
therefore, in that respect, not final or appealable. It can 
hardly be necessary to cite authority to the effect that the 
motion and petition, so far as they attack the validity of 
the decree itself and ask its vacation, state no cause of 
action or ground for relief. The exclusive remedy, in the 
first instance, of one who conceives that his property has 
been excessively valued for taxation is to apply to the 
board of equalization to correct the error. Whether even 
this remedy is open to a mortgagee, it is not necessary now 
to decide. 

We have already given our reasons for holding that the 
decree is not void or impeachable for lack of jurisdiction 
or irregularity in procedure. R. Jean Moore, the owner 
of the fee, was personally served with process and partici- 
pated in the trial, so that she has had her day in court 
‘and must abide by the result of the litigation. Maude M. 
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Keck, or her assignor of the mortgage, was not a necessary 
party, and if neither of them has been brought within the 
jurisdiction of the court the rights of neither have been 
affected, no harm has been done, and no error committed 
of which they, or either of them, can complain. If either 
was a proper party and desired to become a party to the 
record, reasonable application to that end should have 
been made during the pendency of the action. If either 
was a party both are, of course, bound by the result. In 
no conceivable view of the case is there ground for the 
vacation of the decree on motion. The holder of the mort- 
gage may exercise, at any time before confirmation of the 
sale, the mortgagor’s right of redemption, and has thus a 
Speedy and adequate remedy for the protection of her 
rights in the ordinary course of practice. For these 
reasons, it is recommended that the judgment of the dis- 
trict court be affirmed. ; 


LETTON and OLDHAM, CC., concur. 
By the Court: For the reasons stated in the foregoing 


opinion, it is ordered that the judgment of the district 


court be 
AFFIRMED. 


W. S. GILMAN Vv. ARTHUR C. CROSSMAN ET AL. 
Finep Fesruary 8, 1906. No. 13,925. 


Evidence examined, and held sufficient to sustain the judgment. 


Error to the district court for Holt county: JAMES J. 
HARRINGTON, JUDGH. Affirmed. 


J. O, Robinson, for plaintiff in error. 
M. F. Harrington, contra. 


OLDHAM, C. 


This was an action to foreclose a real estate mortgage 
on lands situated in Holt county, Nebraska. The petition 
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was in the usual statutory form, and alleged that the 
plaintiff was the indorsee of the note, or bond, which the 
mortgage was given to secure. The mortgagors were not 
made parties to the action. The petition alleged that the 
defendant named in the petition claimed title under a 
sheriff’s deed issued in a tax foreclosure proceeding 
against the premises. Defendant filed a general denial, 
and alleged that he was the owner in fee simple of the 
premises and in possession thereof under claim of title. 
At the trial of the cause plaintiff offered in evidence the 
note and mortgage, and testimony tending to show that 
he had purchased the note for value before maturity. De- 
fendant testified that he was, and had been, in possession, 
claiming title thereto, at and before the beginning of the 
action. Under this testimony the court found the issues 
in favor of the defendant, and to reverse this judgment 
plaintiff brings error to this court. 

The only question involved is as to the sufficiency of 
the evidence to support the judgment. It is first con- 
tended by plaintiff in error that the possession of the note 
and mortgage was prima facie evidence of his ownership 
thereof. This contention is clearly well founded. His 
next contention is that, to secure a decree of foreclosure 
of a real estate mortgage, it is not necessary for the mort- 
gagee, or the holder of the note secured by the mortgage, 
to prove title to the mortgaged premises in the mort- 
gagor. This proposition is true so far as a mortgagor and 
his privies are concerned, for they are each estopped by 
the execution of the mortgage from denying the mort- 
gagor’s title to the premises. But, as against a defendant 
who. claims a title adverse to the mortgagor, this rule does 
not apply. Plaintiff’s petition showed that this defendant 
named was claiming under a tax foreclosure proceeding, to 
~ which neither the plaintiff nor his assignee were made par- 
ties. Defendant’s answer claimed adversely under a fee 
simple title, and denied the allegations of the plaintiff’s 
petition. Plaintiff introduced no evidence tending to 
show title in the mortgagor, or that defendant ever claimed 
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under tax foreclosure proceeding, to which the mortgagor 
was a party, but rested, as before stated, by simply in- 
troducing his note and mortgage, and the indorsement on 
the note. Defendant was permitted to testify, without 
objection, that he was the owner of the premises and in 
possession thereof under claim of title. He was not inter- 
rogated as to what his claim of title was based upon. In 
this condition of the record, plaintiff clearly failed, as we 
view it, to establish his claim to a lien on the premises as 
against the defendant named in the petition. We are 
therefore of opinion that the judgment of the district court 
dismissing plaintiff’s petition was the only judgment war- 
ranted by the pleadings and the evidence, and we recom- 
mend that it be affirmed. 


AMEs and Lerron, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 
AFFIRMED. 


Henry Gres v. StorZ BrREwinc COMPANY. 
Firep Freervuary 8, 1906. No. 14,042. 


1, Forcible Entry and Detainer. To authorize an action for forcible 
entry and detainer, the relation of landlord and tenant must be 
established between the plaintiff and defendant at the time the 
action is instituted. 

2. Landlord and Tenant: Denran or Tirte. A tenant cannot, while 
occupying the premises, deny his landlord’s title thereto. 


3. Harmless Error. Action of the trial court fm the admission and 
exclusion of testimony examined, and held not prejudicial. 


Error to the district court for Lancaster county: AL- 
BERT J. CORNISH, JuDGH. Affirmed. 


HE. F. Pettis, for plaintiff in error. 


A. J. Sawyer and H. V. Failor, contra. 
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OLDHAM, C. 


This was an action in forcible entry and detainer orig- 
inally instituted before a justice of the peace in Lancaster 
county, Nebraska, and taken by appeal to the district 
court for said county, where, on trial to the court and 
jury, there was a verdict for the plaintiff and judgment 
on the verdict. To reverse this judgment defendant 
brings error to this court. 

The facts underlying this controversy are that on and 
prior to October 1, 1901, one Peter Grass was in posses- 
sion of a building situated in the city of Lincoln, Ne- 
braska, under a three years’ lease of the premises executed 
to him by Mrs. Hoppe. This lease expired in April, 1903, 
and contained a condition giving a privilege to the second 
party of two years more at the same rent and on the same 
terms, provided the second party gave notice in writing 
of his intention to avail himself of this option on the first 
of January prior to the expiration of the lease. Peter Grass 
was engaged in the saloon business in the building and 
was selling beer for the Storz Brewing Company, which 
had advanced him money for his license and was to this 
extent interested in the business. In October, 1901, Grass 
sold his saloon fixtures to the defendant Gies and turned 
over possession of the premises to Gies under the agree- 
ment that Gies could conduct the business for the re- 
mainder of the year under Grass’ license. Gies claimed 
that Grass agreed to assign him the lease, but this is 
denied by Grass. When Gies went into possession of the 
building, Grass continued to pay the rent to Mrs. Hoppe, 
and Gies paid to Grass. After the building had been 
occupied for some time under this arrangement, a dif- 
ficulty arose between Gies and Grass, and Grass threat- 
ened to take down his license and close up the place of 
business. In the settlement of this difficulty, the vice- 
president of the Storz Brewing Company intervened, and 
agreed in writing to guarantee Gies against any inter- 
ference from Grass and to guarantee Grass against any 


700 NEBRASKA REPORTS. [Vor 75: 


Gies v. Storz Brewing Co, 


liability on the lease for rent due to Mrs. Hoppe. When 
this arrangement was made, Grass assigned the lease to 
the Storz Brewing Company, and thereafter the. Storz 
Brewing Company paid the rent to Mrs. Hoppe, and Gies 
paid to the company. When the written lease had ex- 
pired, Gies made no effort to avail himself of the option of 
its renewal, and the Storz Brewing Company procured a 
lease of the building from Mrs. Hoppe in its own name. 
According to the testimony of Mr. Haubens, vice-president 
of the brewing company, and Mrs. Hoppe, the owner of 
the building, this arrangement was consented to by Gies, 
and he continued in possession thereafter as a subtenant 
of the Storz Brewing Company by consent of Mrs. Hoppe. 
Ten months after this latter agreement Gies paid rent 
monthly to the Storz Brewing Company, and it in turn 
paid rent to the proprictor of the building. At the end 
of the ten months Gies stopped paving rent, and after he 
had been in arrears for some days, the Storz Brewing 
Company served the statutory notice of three days to 
quit, and on the expiration of the notice instituted this 
action. 

One of the questions urged in defendant’s brief is that 
the plaintiff has failed to show its right to maintain this 
action. This question depends on whether or not the 
relation of landlord and tenant existed between the plain- 
tiff and defendant at the time the action was instituted. 
Plaintiff’s testimony tends to show that this relation did 
exist, while defendant’s evidence is that he never recog- 
nized the Storz Brewing Company as his landlord. This 
question of fact, however, was submitted under proper 
instructions by the court to the jury, which determined 
the dispute in plaintiff’s favor, and this finding, based, as 
it is, on competent testimony, we regard as conclusive on 
this court. 

It is also contended by defendant that there is no com- 
petent testimony in the record to show that Mrs. Hoppe, 
the landlady of the premises in dispute, was ever au- 
thorized to. lease the premises. In view of the fact that 
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defendant claimed his right to occupy the premises under 
a lease executed by Mrs. Hoppe to Peter Grass, it does 
not lie in his mouth to question her right to the owner- 
ship of the premises; and again, if, as testified to by plain- 
tiff’s witnesses, Gies accepted an oral lease of the building 
from the Storz Brewing Company for one year and con- 
tinued in possession under this lease, he cannot now be 
heard to deny the authority of the plaintiff to execute such 
a lease. While the trial of the cause took a very wide 
range and much unnecessary testimony was admitted, 
the only question involved was as to whether or not the 
defendant was occupying the premises as plaintiff’s ten- 
ant at the time the action was instituted, for there was no 
dispute of the fact that defendant was in arrears of rent 
and that he owed somebody for the occupancy of the build- 
ing when the suit was brought. 

There are numerous allegations of error in the admis- 
sion and exclusion of evidence, but no ruling in this re- 
gard was in any way prejudicial to the defendant’s rights. 

There is also complaint of the action of the trial court 
in striking certain allegations from defendant’s answer. 
The issues in forcible entry and detainer are tried on 
plaintiff’s petition and defendant’s plea of “not guilty,” 
and, under this plea, defendant was permitted to intro- 
duce everything that in any manner tended to constitute 
a defense, as well as much extraneous evidence that threw 
little light on the real issues in controversy. The in- 
structions, as a whole, fairly presented the issues to the 
jury, and, finding no reversible error in the record, we 
recommend that the judgment of the district court be 
affirmed. 


AMES, C., concurs. 


By the Court: For the reasons given in the foregoing 
opinion the judgment of the district court is 


AFFIRMED, 
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IN BH APPLICATION OF CHARLES E. McMonies rok Writ 
oF HABEAS CORPUS. 


Firep Feseuary 8, 1906. No. 14,097. 


1. Villages: Poot-Hatis, RecuLaTion or. The charter of villages con- 
fers on the trustees of the village power to regulate billiard and 
pool-halls, but not to suppress them. Authority to regulate does 
not give power to suppress. State v. McMonies, ante, p. 443, fol- 
lowed and approved. 


2. The writ of habeas corpus will lle to relieve the relator there- 
for from arrest and detention for the violation of the provisions 
of a void municipal ordinance. 


Error to the district court for Burt county: EDMUND 
M. BARTLETT, LEE 8. ESTELLE and WILLIAM A. REDICK, 
JupGEs. Reversed with directions. 


H. H. Bowes and J. A. Singhaus, for plaintiff in error. 
P. E. Taylor and E. D. Wigton, contra. 


OLDHAM, C. 


This was an application for a writ of habeas corpus 
to the district court for Burt county, Nebraska. The ap- 
plication recites that the relator, Charles E. McMonies, 
was illegally restrained of his liberty by the respondent, 
J. F. King, marshal of the village of Lyons, Nebraska, 
under a warrant issued by respondent, Paul Calnon, jus- 
tice of the peace in said village, on a complaint filed by 
one George W. Davis, charging the relator with the vio- 
lation of ordinance No. 90 of the village of Lyons pro- 
hibiting the keeping of any billiard or pool-hall for hire 
in said village. The respondents by way of return ad- 
mitted the arrest of the relator under the warrant, as 
stated in the application, but alleged that the warrant was 
legally issued on a complaint filed before the justice of the 
peace for a violation of the provisions of ordinance No. 
90, which ordinance was alleged to have been regularly 
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passed and a valid and binding ordinance. On issues 
thus joined the court denied the writ and remanded the 
relator to the custody of the village marshal. To re- 
verse this judgment the relator brings error to this court. 

The validity of the identical ordinance in question has 
just been determined by this court in an able and ex- 
haustive opinion by Durriz, C., in State v. McMonies, 
ante, p. 448, and it is there held that “the charter of vil- 
lages confers on the trustees of the village power to regu- 
late billiard and pool-halls, but not to suppress them. 
Authority to regulate does not give power to suppress.” 
As this decision determines that the ordinance, for the vio- 
lation of which the complaint was filed, is void for lack 
of power in the village board to enact the same, the only 
question to be determined is as to whether or not the 
writ of habeas corpus will lie for relief from an arrest for 
the violation of a void ordinance. The habeas corpus act 
of this state (cr. code, sec. 353) provides, among other 
things, for the writ on application of any one who “shall 
be unlawfully deprived of his or her liberty.” As to the 
nature of the detention which will authorize the issuance 
of the writ, it was determined, under an act similar to 
our own, by the supreme court of the state of Pennsyl- 
vania, in Commonwealth v. Ridgway, 2 Ashm. 247, that, 
“whenever a person is deprived of the privilege of going 
when and where he pleases, he is restrained of his liberty, 
and has a right to inquire if that restraint be illegal and 
wrongful; and that whether it be exercised by a jailer, 
constable or private individual.” 

The writ of habeas corpus is a writ of liberty and not 
of error, and it will issue, not for the purpose of correct- 
ing errors in a proceeding of a court of competent juris- 
diction, but rather for the purpose of determining the 
legality of the restraint. Where the arrest is made upon 
process issued from a court without jurisdiction, or where 
the process is based on the provisions of a void statute, or 
a void municipal ordinance, habeas corpus will lie to re- 
lieve the relator from such confinement or restraint. He 
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parte Grace, 9 Tex. App. 381; In re Gribben, 5 Okla. 379; 
Ex parte Keeney, 84 Cal. 304. 

We are therefore of opinion that the district court erred 
in refusing relator’s application for the writ prayed for, 
and we recommend that the judgment of the district court 
be reversed and the cause remanded, with directions to 
the court below to issue the writ as prayed for in relator’s 
application. 


AMES, C., concurs. 


By the Court: For the reasons given in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and the cause remanded, with directions 
to the court below to issue the writ as prayed for in the 
relator’s application. 

JUDGMENT ACCORDINGLY. 


HoracE BrockWAY ET AL., APPELLEES, V. ROBERT POMEROY, 
APPELLANT. 


Firep Fesruary 8, 1906. No, 14,110. 


Judicial Sale: AppraAISAL. Where no injury or prejudice is shown in 
an appraisement at a judicial sale, such sale will not be set 
aside for mere irregularity on the part of the sheriff in selecting 
a tenant on the premises as one of the appraisers. 


APPFAL from the district court for Dawes county: WIL- 
LIAM H. WESTOVER, JupGE. A/firmed. 


J. EH. Porter, for appellant. 
W. H. Fanning, contra. 


OLDHAM, ©. 


This is an appeal from a confirmation of a judicial sale 
in a foreclosure proceeding. The only objection urged 
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against the regularity of the sale is that one of the ap- 
praisers was a tenant on the mortgaged premises when the 
appraisement was made. There is no showing of preju- 
dice in any manner in the making of the appraisement. 
The land was, in fact, appraised at $500, and sold at 
$728, which was the full amount of the indebtedness and 
costs. There was no evidence offered in anywise tend- 
ing to show that the land was appraised at any less than 
its actual value, and there was no allegation that the ap- 
praisers had any interest in the land in controversy, other 
than such as might be inferred from the fact that one of 
them was a tenant on the land when it was sold. While 
we look with great disfavor on the selection of anyone 
in any manner connected with the lands in controversy 
as an appraiser at a judicial sale, and while, on the slight- 
est showing of injury or prejudice resulting from an ap- 
praisement niade by one having even a remote interest in 
the property, we would not hesitate to set aside a sale 
based on such an appraisement, yet, where there is a total 
failure to even attempt to show injury or prejudice in the 
appraisement, we hardly feel justified in setting aside a 
sale which has been confirmed by the trial court, cn the 
mere irregularity of the selection of a tenant on the 
premises as one of the appraisers. 

We therefore recommend that the judgment of the dis- 
trict court be affirmed, 


AMES, C., concurs, 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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MARY PARRATT ET AL. V. ALBERT HARTSUFF ET AL. 
Fitep Fesruary 8, 1906. No. 14,127. 


1. Foreclosure: Dericrency JupamMent. In a proceeding for a deficiency 
judgment under section 847 of the code as it existed prior to 
the amendment of 1897, the usual and better practice is not to 
determine the Hability of a defendant for such deficiency until 
after the report of the sale, when, for the first time, it can be 
definitely ascertained that a deficiency actually exists. Brown 
v. Johnson, 58 Neb. 222, followed and approved. 


2. : .DecrEE: Review. While the decree finding personal liabil- 
ities first rendered in a foreclosure proceeding is to a certain 
extent interlocutory, yet, as to findings of fact made in such 
decree on issues properly pleaded, it is not subject to review on 


objections to a deficiency judgment. 


8. The contract of a married woman can only be enforced against 
the separate estate which she possesses at the date of the con- 
tract. Kocher v. Cornell, 59 Neb. 315, followed and approved. 


4. Judgment: DerauLTt. Where there is personal service and default, 
such default confesses every material allegation of the petition 
which is well pleaded. 


5. Deficiency Judgment: Limirations. The cause of action for a de- 
ficiency judgment does not accrue until the coming in of the 
report of the sale. 


6. : Procepure. Application for a deficiency judgment may be 


._ heard on a motion after the coming in of the report of the sale. 


Error to the district court for Douglas county: WILLIS 
G. SEARS, JUDGE. Reversed in part. ; 


Nelson C. Pratt, for plaintiffs in error. 


Hall & McCulloch, Montgomery & Hall and Warren 
Switzler, contra. 


OLDHAM, C. 


This is a proceeding in error to review the action of 
the district court for Douglas county in awarding a per- 
sonal judgment in a foreclosure proceeding against dif- 
ferent defendants in the court below, who now bring error 
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to this court. John H. Parratt, Martha Parratt, Mary 
Parratt and Ella Parratt were makers of the note and 
mortgage on which the original action was founded, and 
filed their joint objections to the motion for a deficiency 
judgment, and prosecute a joint petition in error to this 
court. Henry F, Cady was a subsequent purchaser of 
the mortgaged premises, who by the terms of his deed 
agreed to assume and pay the mortgage, and he filed his 
separate Objection to the deficiency judgment in the court 
below, and separately prosecutes error to this court. 
Sarah M. Hendrix was likewise a subsequent purchaser 
of the mortgaged premises, who by the terms of her deed 
agreed to assume and pay the mortgage, interest and 
taxes, and she filed her separate objection to a deficiency 
judgment, and separately brings her petition in error to 
this court. 

The mortgage, on which the original foreclosure pro- 
ceeding was founded, was executed on the 14th day of 
February, 1891, and the suit for its foreclosure was filed 
on September 1, 1896. The petition was in the ordinary 
statutory form, and alleged the execution of the note and 
mortgage and default in the payment of the indebtedness, 
and, among other things applicable to the questions now at 
issue, it was alleged: “That thereafter, for a valuable 
consideration, the makers of said note and mortgage con- 
veyed the said mortgaged premises to the defendant Henry 
F. Cady by their certain warranty deed of date November 
25, 1898, subject to the plaintifi’s mortgage, which mort- 
gage the said Cady at the same time assuined and agreed 
to pay; “that thereafter the said Henry I’. Cady and wife, 
for a valuable consideration, conveyed said mortgaged 
premises to the defendant, Sarah M. Hendrix, by their 
certain warranty deed, of date January 2, 1894, in which 
deed it was expressly stipulated and agreed that the said 
Sarah M. Hendrix should pay the aforesaid mortgage, to- 
gether with interest and taxes; that thereafter the said 
Sarah M. Hendrix and husband Jacob R. Hendrix, con- 
veyed the said mortgaged premises,” etc. After asking 
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for an accounting, and foreclosure and sale of the mort- 
gaged premises, the petition further prayed: “That, in 
case the proceeds uf such sale shall be insufficient to sat- 
isfy the amount due the plaintiff, he may have judgment 
for the deficiency against the defendant, the Byron Reed 
Contpany, as indorser of said note, and also against the 
defendant, Henry F. Cady, and the defendant, Sarah M. 
Hendrix, upon their respective agreements whereby they 
assumed and agreed to pay said mortgage, and for such 
other and further relief as may be proper and just.” 
‘The defendants Parratt and Cady were personally 
served and made default. Defendant Hendrix answered. 
On the 31st day of March, 1897, a decree of foreclosure 
was rendered in the district court for Douglas county, 
in which the amount due on the note and mortgage was 
ascertained, and the court further found, among other 
things, that the makers of the note had conveyed the 
premises to defendant H. F. Cady by warranty deed on 
November 25, 1893, subject to plaintiff's mortgage, which 
mortgage the said Cady at the same time assumed and 
agreed to pay. <A similar finding with reference to the 
conveyance of the premises by Cady and wife to Sarah M. 
Hendrix was made in the decree. There was also a find- 
ing of the amount due from the defendants Parratt, as 
makers of the promissory note which the mortgage was 
given to secure, After finding the facts tending to show 
the personal liability of these defendants for the indebted- 
ness, the court entered a decree directing the sale of the 
mortgaged premises, but did not assume to enter a de- 
ficiency judgment against any of the defendants in case 
the proceeds of the sale were not sufficient to pay the. 
indebtedness. After this judgment had been stayed, on a 
fourth pluries order, a sale of the premises was had, which 
was confirmed by the district court for Douglas county 
on October 18,1902. On August 2, 1904, plaintiff filed 
a motion for a deficiency judgment for the balance due 
after the coming in of the report of the sale against these 
various defendants and others, and the defendants, who 
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are now plaintiffs in error, filed their objections and 
answers, which will be separately considered in this 
opinion. 

At the outset of this controversy there is a difference 
of opinion among the learned counsel representing plain- 
tiffs in error and the defendant in error as to the nature 
and effect of the judgment and decree of the district court 
first rendered in the foreclosure proceeding. By counsel 
for the plaintiffs in error it is contended that all the find- 
ings of fact in the decree which tend to show a liability 
of defendants for a deficiency judgment are merely inter- 
locutory and, not having been subject to review when 
made, are open for traverse on objections to a deficiency 
judgment after the coming in of the report of the sale. 
Counsel for defendants in error, while admitting that the 
decree first entered could not of itself operate as a per- 
sonal judgment against the defendants, contend that each 
finding of fact tending to show the personal liability of 
defendants for the indebtedness is final, and that by such 
decree defendants are foreclosed from any defense that ex- 
isted when the decree was entered, and that on objections 
to a deficiency judgment they can only avail themselves 
of such defenses as have arisen after the original judg- 
ment of foreclosure was entered. We think that the na- 
ture of a decree fixing personal liability for a deficiency 
judgment under section 847 of the code, as it existed prior 
to the amendment of 1897, is established in this court by 
the learned and exhaustive opinion of Hotcoms, J., in the 
case of Parmele v. Schroeder, on rehearing, 61 Neb. 553. 
In speaking of such eeres the writer of the opinion in 
this case says: 

“It lacks an essential element to make it a judgment 
or final decree in fact, and other and subsequent action 
by the court in the exercise of its judicial functions is ab- 
solutely necessary before there is a final adjudication con- 
cluding the rights of the parties and giving to it the char- 
acter of a final order, decree or judgment, from which an 
appeal will lie. The decree does not purport to award 
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any personal judgment against appellants. They can in 
no way be injured or damnified until something further 
is done of a judicial character upon which a process can 
issue. No sum of money is awarded appellees upon which 
a general execution will rest, and no execution can issue. 
Nor can the decree as to appellants be enforced by min- 
isterial acts to carry it into execution in the future. Fur- 
ther exercise of the power of the court acting judicially 
must be resorted to before the rights of the parties are 
effectually and finally determined with respect to a judg- 
ment in personam for any deficiency that may exist after 
the exhaustion of the security pledged for the payment of 
the debt.” 

In this .opinion the suggestion of Norvat, C. J., in 
Brown v. Johnson, 58 Neb. 222, that “the usual and bet- 
ter practice is not to determine the liability of a defend- 
ant in a foreclosure for a deficiency judgment until after 
the report of the sale, when, for the first time, it can be 
definitely ascertained that a deficiency actually exists,” 
is quoted with approval. 

It is contended, however, by counsel for defendant in 
error that, although the decree first entered be regarded as 
interlocutory rather than as a final decree and judgment, 
yet, as to each fact well pleaded in the petition tending 
to show a personal liability against the defendants, it is 
not subject to review on objections to a deficiency judg- 
ment. Counsel cite in support of this contention the 
opinions of this court in Kloke v. Gardels, 52 Neb. 117; 
Stover v. Tompkins, 34 Neb. 465, and Patrick v. National 
Bank of Commerce, 63 Neb. 200. In Kloke v. Gardels, 
supra, itis said: — 

“In such foreclosure ‘paieeding the execution of the 
contract, the identity of the real estate described therein, 
the breach of the same, and the amount remaining due 
thereon, are material issues determined by the decree.” 

In Stover v. Tompkins, supra, it is held that, where the 
grantee of the real estate has assumed in the deed of con- 
veyance a mortgage as part of the consideration in the pur- 
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chase price of the premises, and a decree is rendered 
against him that he should be liable in case of deficiency, 
against a motion for a deficiency judgment, he will not be 
permitted to set up defenses which should have been 
pleaded at the first hearing of the cause. Now, as before 
stated, the court on the original hearing found certain 
facts to exist in conformity with the allegations of the 
petition tending to show the liability of the defendants 
for a deficiency judgment, but the court did not attempt to 
render such a judgment against any of them. In other 
words, the court evidently intended to leave the question 
of the deficiency judgment until after the coming in of the 
report of the sale, which is the policy favored by this court 
in Parmele v. Schroeder, supra, and Hanscom v. Meyer, 
61 Neb. 798. - 

In the separate objection and answer of Sarah M. Hen- 
drix it is alleged that at the time she received the deed to 
the premises in controversy, which contained the agree- 
ment to asstme and pay the mortgage and taxes on the 
premises, she was a married woman and the owner of no 
property whatever, excepting the mortgaged premises, and 
that she never actually received the deed or knew of the 
condition contained therein, and that the entire trans- 
action was conducted by her husband and the property 
placed in her name without her knowledge or consent, and 
that it was subsequently conveyed by herself and husband 
without her knowledge of any conditions that the deed 
contained. There was no reply filed to this objection and 
answer, which was duly verified, and at the oral argu- 
ment counsel for defendant in error admitted that the 
facts stated in the answer were true, so far as he could 
ascertain. Now, then, conceding that this plaintiff in 
error is bound by the finding of the trial court in the orig- 
inal judgment that she did agree to assume and pay the 
mortgage debt, is such finding of fact as against a married 
woman sufficient to sustain a judgment at law against her? 
In the recent case of Kocher v. Cornell, 59 Neb. 315, it was 
held that, under the statute existing when the contract 
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now in issue was entered into, “the contract of a married 
woman can only be enforced against the separate estate 
which she possessed at the date of the contract.” This 
opinion has been adhered to in AfcKell v. Merchants Nat. 
Bank, 62 Neb. 608. It would therefore follow that the 
objection of Sarah M. Hendrix should have been sustained. 

Plaintiff in error Cady, by his separate objection and 
answer, alleged that the condition in the deed received 
by him from the original makers of the note, in which 
he agreed to pay the mortgage debt, was inserted in the 
deed by oversight and mistake, and that he received no 
consideration whatever in the purchase of the premises 
for such agreement. _The objection and answer were sup- 
ported by affidavits, and no reply to these allegations was 
filed by the plaintiff in the court below, nor was there any 
traverse made to the affidavits supporting the allegations 
of the answer. It will be remembered that Cady, al- 
though he was served, made default in the original suit for 
foreclosure, and, as claimed by counsel for defendant in 
error, by this default he admitted every maicrial issue 
well pleaded in the petition. Now, the issue pleaded with 
reference to Cady was that he had assumed and agreed to 
pay the mortgage, but there was no allegation in the peti- 
tion that the mortgage was assumed as part consideration 
of the purchase price, or that any consideration moved to 
Cady for the assumption of the mortgage. The finding of 
the court in the foreclosure decree was that Cady had as- 
sumed and agreed to pay the mortgage, but the court did 
not pretend to find that such assumption was for any 
consideration whatever. Consequently, Cady is only bound 
by the finding that by the deed he assumed and agreed to 
pay the debt, but we think he is not foreclosed by this 
finding from showing, as against his liability. for a defi- 
ciency judgment, that this assumption was a mere nudum 
pactum. 

The Parratts by their joint objection and answer 
pleaded the statute of limitations, which plea is not well 
taken, for the cause of action for a deficiency judgment did 
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not accrue until the coming in of the report of the sale. 
They also objected to the jurisdiction of the court to hear 
the proceeding on a motion, but this question is also deter- 
mined against them in the recent case of Patrick v. Na- 
tional Bank of Commerce, supra. They also objected 
because the prayer of the original petition did not ask for 
a deficiency judgment against them. The allegations of 
the petition, however, were that they were the makers of 
the note, and this allegation was sufficient to sustain the 
finding in the decree that they were liable as makers of 
the note which the mortgage was given to secure. AS 
against these plaintiffs in error, therefore, the judgment 
of the district court is fully supported. 

We therefore recommend that the judgment of the dis- 
trict court against Sarah M. Hendrix be reversed and the 
cause dismissed as to this defendant; and that the judg- 
ment against defendant Henry I’. Cady be reversed and 
the caused remanded for further proceedings on issues 
properly joined as to whether or not the-assumption of 
the mortgage debt in the deed was made for valuable con- 
sideration; and that as against defendants Parratt the 
judgment of the district court be affirmed. 


AMES, C., concurs. 


By the Court: For the reasons given in the foregoing 
opinion, it is ordered that the judgment of the district 
court against defendant Sarah M. Hendrix be reversed and 
the cause dismissed as to this defendant; and that the 
judgment against defendant Henry F. Cady be reversed 
and the cause remanded for further proceedings on issues 
properly joined as to whether or not the assumption of the 
mortgage debt in the deed was made for valuable consid- 
eration ; and that the judgment of the district court against 
the defendants Parratt be affirmed. 


JUDGMENT ACCORDINGLY. 
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Geroren H. BANGS, APPELLEH, V. CHARLES F. DwoRrakK BT 
AL., APPELLANTS. 


Finxp Fesrvary 8, 1906. No. 14,109. 


Villages: Fire Luwirs: INJuNcTIon.. Injunction will issue to prevent 
the erection of buildings in violation of a municipal ordinance, 
though they are not nuisances per se, if the persons seeking 
such injunction show that their erection will work special or 
irreparable injury to them, and their property. . 


AppHaL from the district court for Antelope county: 
JOHN F. Boyb, Jupen. Affirmed. 


B. D. Kilbourn, for appellants. 
N. D. Jackson and George F. Boyd, contra. 


DuFFin, C. 


Oakdale is an incorporated village in the county of Ante- 
lope. In November, 1904, an ordinance was passed pre- 
scribing the limits within which no building or buildings 
should be erected in said village except of brick, stone or 
other incombustible material, and providing a penalty for 
the violation of such ordinance, and for the destruction or 
removal of any building or buildings constructed or re- 
paired in violation of such ordinance. The ordinance 
contained a prohibition against the removal of wooden 
buildings to a lot within the prescribed fire limits. Bangs, 
the appellee, alleges in his petition that he is the owner 
of certain lots lying within the fire limits of the village of 
Oakdale, upon which he resides in a dwelling house of the 
value of $2,000; that there are other improvements upon 
the premises consisting of a barn, outbuildings, etc.; that 
appellant Dworak is the owner of the adjoining premises, 
also situated within the fire limits of the village, and that 
Dworak has purchased, and employed the appellant Blesh 
to move onto his premises, a frame building with a 
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shingle roof, not constructed of stone, brick or other incom- 
bustible material and not covered with a fireproof roof 
and purposes to locate the same within a distance of 15 
feet of the residence of the plaintiff; and that, if allowed 
to do so, the plaintiff will be damaged on account of the 
increased danger from fire to his residence and other im- 
provements, and by the enhanced rate of insurance which 
he will be required to pay by reason, of the increased 
hazard occasioned by the removal and location of said 
buildings. He prayed a writ enjoining the defendants 
from proceeding with the proposed removal. A temporary 
injunction was issued, and a motion to dissolve the same 
overruled by the court. Thereafter a general demurrer 
to the petition was overruled, and the defendants electing 
to stand upon their demurrer, the temporary injunction 
was made perpetual. Defendants have appealed. 

The appellants insist that a court of equity will not 
lend its aid to enforce by injunction the by-laws or ordi- 
nances of a municipal corporation restraining an act, un- 
less the act is shown to be a nuisance per se, and 1 High, 
Injunctions (4th ed.), sec. 788; St. Johns v. McFarlan, 33 
Mich. 72; Phillips v. Allen, 41 Pa. St. 481; Attorney Gen- 
cral v. Utica Ins. Co.,2 Johns. Ch. (N. ¥.) 370, and Trus- 
tees of Waupun v. Moore, 34 Wis. 450, are cited in support 
of the proposition that a court of chancery has no jurisdic- 
tion to restrain the threatened violation of a village ordi- 
nance, unless the act threatened to be done, if carried out, 
will bea nuisance. It may be conceded that the municipal 
authorities and a citizen of the village who suffers no 
special damage from the violation of an ordinance can- 
not, ordinarily, have the assistance of a court of equity to 
enjoin a threatened violation thereof. The reason is plain. 
In the case under consideration the village authorities 
may, without judicial authority and on their own mo- 
tion, tear down a wooden builing erected in violation of 
an ordinance fixing the fire limits, and a private citizen, 
not specially damaged, may institute a proceeding to en- 
force the penalty provided by such ordinance. Lemmon v. 
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Guthrie Center, 113 Ia. 36, and authorities cited. Their 
remedy at law is full and adequate. The facts stated in 
the appellee’s petition, and which are admitted by the de- 
murrer, show that he would sustain special damage, not 
suffered by the public at large, in consequence of the pro- 
posed removal of the house to the near vicinity of his own 
residence. In such case equity will interfere to protect 
him against the threatened injury. First Nat. Bank v. 
Sarlis, 28 Am. St. Rep. 185, 129 Ind. 201. In the case 
cited it is said: “Injunction will issue to prevent the erec- 
tion of buildings in violation of a municipal ordinance, 
though they are not nuisances per se, if the persons seeking 
such injunction show that their erection will work spe- 
cial or irreparable injury to them and their property.” 
This case was followed by the supreme court of Dlinois in 
Griswold v. Brega, 160 Ill. 490, 52 Am. St. Rep. 350; and 
these cases are in line with the general equitable rule that . 
one may have relief in a court of equity against an act 
from which he would suffer special damages or injury 
not common to the public at large. 

We recommend an affirmance of the decree appéaled 
from. 


ALBERT, C., concurs. JACKSON, C., not sitting. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree appealed from is 
AFFIRMED. 


SouTH OMAHA NATIONAL BANK ¥. SAMUEL K. STEWART 
ET AL, 


Fitzep Fesruary 8, 1906. No. 14,128, 


1. Chattel Mortgage: Description. A defective or incorrect descrip- 
tion of property covered by a chattel mortgage is immaterial, so 
far as the parties to the mortgage are concerned, when it {s ad- 
mitted by the mortgagor that the property claimed by the mort- 
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gagee as included therein is the identical property intended to 
be mortgaged. 


: SuBSEQUENT PurcHASER. A chattel mortgage giving a lien 
on the mortgaged property as against the mortgagor is, notwith- 
standing an imperfect description of the property covered there 
by, good as against a subsequent purchaser or mortgagee who 
fails to show that he purchased in good faith and without notice 
of the mortgage. 


Error to the district court for Cherry county: WILLIAM 
H. WESTOVER, JUDGE. Reversed. 


Wolcott & Morrissey and E. M. Morsman, Jr., for plain- 
tiff in error. 


A. W. Crites, D. B. Jenckes, W. W. Wood and Stewart 
& Munger, contra. 


\ 


DurFris, C. 


In May, 1903, the defendant Stewart made to the South 
_ Omaha National Bank his two promissory notes, aggre- 

gating $14,887. To secure the payment of these notes he 
executed a chattel mortgage covering a large number of 
cattle, 124 horses two years old and upwards, and 36 year- 
ling colts. The clause in the mortgage describing the horses 
is in the following language: “All my * * * horses of 
every age and sex consisting at this time of not less than 
one hundred and twenty-four (124) horses two years old 
or older, and thirty-six (36) yearlings. Horses branded 
“q”, Horses divided as to age and classes as follows: 100 
head three years or older, 28 head two years old, 32 head 
of yearlings, 114 head of the horses are located near Bear 
Creek, three miles north of Merriman in Cherry county, 
Nebraska.” The mortgage contained the following pro- 
visions: “Said above enumeration and description being 
intended to cover and include all of said property and all 
additions and accretions and increase thereof. * * * 
It is hereby covenanted and stated as a fact that all of 
said live stock, cattle and chattels are owned by said party 
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of the first part and are free and clear of all liens and 
incumbrances of every kind and character: That said live 
stock, cattle and chattels are now in perfect health and in 
the undisputed possession of the party of the first part on 
the premises of said party as above in the counties of Sheri- 
dan and Cherry in the state of Nebraska.” While the 
mortgage makes no mention of the grade or character 
of the horses, it developed on the trial that all of Stewart’s 
horses were what is known as “Belgian” horses and that 
no other horses of this breed were owned or kept in Cherry 
or Sheridan counties. In the fall or early winter of 1903 
Wood came into possession, and at the commencement of 
this action had possession at his ranch in Sheridan county 
and claimed ownership of 60 head of horses and colts 
which the plaintiff claims were covered by its mortgage. 
The petition alleges that the defendants had converted 
these horses to the plaintiff’s damage in the sum of $3,000. 
It is conceded that a part only of the herd of horses were 
branded as described. The defendants filed separate 
answers. These answers admit the making of the notes 
and chattel mortgage set out in the plaintiff’s petition, 
but deny that the 60 head of horses in Wood’s pos- 
session were included in said mortgage, or that plaintiff 
had any lien thereon or interest in the same by virtue of 
said mortgage. It is further alleged that Wood had no 
notice, knowledge or information that plaintiff claimed 
any interest in the 60 head of horses until long after he 
became the absolute owner of 53 of said horses by pur- 
chase, and of 7 head of said horses as security for money 
loaned. It is alleged that Wood purchased in good faith 
and paid $800 in cash for 53 head of the horses, and that 
he advanced to the owner of the other 7 head the sum of 
$400, and took said 7 horses as security for the money 
so advanced; that said money is now due and wholly un- 
paid, and that he has a lien thereon for that amount. 
Other matters are alleged by way of estoppel which are 
not material to a determination of the case. 

After. the plaintiff had introduced its evidence and 
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rested, the court, on motion of the defendants, gave a per- 
emptory instruction to return a verdict in their favor. 
The district court was of opinion that the evidence offered 
by the plaintiff failed to show that it had any title or lien 
on the horses which it charged the defendants with con- 
verting, and this is the principal question argued on the 
submission of the case. The only question which we are 
called on to determine is this: Does the chattel mortgage 
describe the 60 head of horses, or any of them, sufficiently 
to give to the plaintiff a lien thereon as between the bank 
and Stewart, the mortgagor? If it does, the court was 
wrong in directing a verdict for the defendants. It will be 
remembered that the defendants have offered no evidence. 
The question of the good faith of Wood in purchasing 53 
head of these horses, and taking 7 head as security for 
money advanced to the owner, was neither tried nor deter- 
mined by the district court. The case had not advanced to 
that stage when the jury were instructed to find for the de- 
fendants. If, when it rested, the plaintiff had made a 
prima facie case, then the defendants should have been put 
to their proof, and it was error to instruct for the defend- 
ants. If the evidence offered by the plaintiff identified 
the horses in Wood’s possession, or any of them, as those 
included in the mortgage and intended by the parties to 
be covered thereby, then, as between the parties to the 
mortgage, the plaintiff was invested with a lien thereon, 
and this lien was as effectual as against a stranger or 
person who had no title to the horses as between the par- 
ties themselves. It is only where the rights of innocent 
third parties have intervened that an incorrect or faulty 
description in a chattel mortgage can be taken advantage 
of, and, even as against innocent third parties, a faulty 
description is sufficient if the mortgage contains such de- 
scription as would lead to the identification of the chattels 
intended to be mortgaged on reasonable inquiry. As the 
defendant Wood has introduced no evidence tending to 
show his bona fides in the purchase of these horses at the 
time the instruction complained of was given, he stands 
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in the position of a stranger, and has no reason to com- 
plain if the mortgage was good as between the parties to 
create a lien on the horses held by him. In Leighton v. 
Stuart, 19 Neb. 546, it was held that “a chattel mort- 
gage may be void as against the bona fide creditors of or 
purchasers from the mortgagor for defective description 
of the property mortgaged and yet good as between the 
immediate parties to the mortgage, especially where the 
property included in the mortgage is identified by them.” 
This appears to be the gencral rule everywhere, and this 
rule ought to obtain with more force where, as in this 
state, it is held that a verbal agreement to give and ac- 
cept security upon personal property is valid between the 
parties, although of no validity as against creditors and 
subsequent purchasers in good faith. Conchman v. Wright, 
8 Neb. 1. 

A careful exaniination of the.evidence convinces us that 
the evidence was sufficient to make a prima facie case for 
the plaintiff. If the evidence showed that Stewart was the 
owner of these horses at the time the mortgage was exe- 
cuted and intended to include them in the mortgage which, 
by its terms, covered all his horses, then, as between the 
parties to that instrument, the mortgage was good, regard- 
less of any insufficiency in the description given. D. B. 
Ingram, who had charge of the business of the bank 
leading up to the execution of this mortgage, testified 
that, in a conversation had with Stewart, he asked him 
if he had moved these horses from Merriman over to Judge 
Wood’s ranch, and Stewart said he had, that they were 
the same horses that were at Merriman that he had moved 
from there. Robert Fields, who had charge of gather- 
ing up the horses and cattle included in this mortgage, 
testified as follows: “Q. Do you know from what place 
these horses were taken to Judge Wood’s ranch? A. Yes, 
sir. Q. From where? <A. From out north of Merriman. 
Q. Do you remember of having had a conversation with 
Mr. Stewart at Gordon, Nebraska, at which Mr. Ingram 
and myself were present? A. Yes, sir. Q. You may state 


VoL. 75] JANUARY TERM, 1906. 721 


South Omaha Nat. Rank v. Stewart. 


what he then said in regard to these horses that were 
then at Judge Wood’s place. (Objection being made to 
this question, the following ruling was made by the court: 
Sustained as to the defendant Wood, and overruled as to 
the defendant Stewart.) A. He stated that he had taken 
the horses from his ranch out north of Gordon to Merri- 
man, and he claimed that he had moved somewhere in 
the neighborhood of 150 or 160 head of horses down there, 
and he had taken these horses that were then at the ranch 
from there down to the Wood ranch. @. Did you have 
another conversation with Mr. Stewart at the time the 
sheriff served the summons upon him in this case? A. 
Yes, sir. Q. What did he say then in regard to these 
horses? A. Well, he told me that he had bought some- 
where in the neighborhood of 150 or 160 head—I think 
he enumerated it 161—with the last bunch of 7 head 
he claims he had bought down there, and I asked him 
if that was all the horses he owned or controlled in that 
country, and he said it was. I asked him if they were in- 
cluded in the mortgage, and he said they were, and I 
asked him then if these horses he had taken down to Mr. 
Wood’s ranch were some of the same bunch, and he said 
they were, and taken from the same place.” 

Were this an action against Stewart alone, no one would, 
question the sufficiency of this evidence to make a prima 
facie case in favor of the plaintiff. He admits his owner- 
ship of these horses at the time the mortgage was made, 
and that they were included in the mortgage. As be- 
tween the parties to the instrument this is sufficient, and 
the sufficiency or insufliciency of the description of the 
animals is wholly immaterial in such a case. In the at- 
titude which the case assumed, Wood stands in no better 
position than does Stewart. He elected not to present 
any evidence of his good faith in his alleged purchase of 
these horses, and elected to allow his claim to them to be 
determined upon the evidence submitted by the plaintiff 
alone. That evidence, as we have seen, was sufficient, in 
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49 


i 
tS 


NEBRASKA REPORTS. — [Von. 75 


Eccles vy. Walker. 


plaintiff to a verdict. If Wood desired to show his pur- 
chase of these horses and his good faith in the transaction, 
the opportunity was offered him, and he might have done 
so. In the absence of proof, it must be presumed that he 
took either with knowledge of the plaintiff’s lien or that 
he did not pay value for the property. 

The court was clearly wrong in instructing for the de- 
fendants, and we recommend a reversal of the judgment. 


ALBERT and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment is 
REVERSED. 


SAMUEL ECCLES, APPELLER, V. WILLIAM H. WALKER, AP- 
PELLEE; UNITED Srares Fipetiry & GUARANTY Com- 
PANY, APPELLANT. 


Finep Fesprusry 8, 1906. No. 14,388. 


1. Official Bonds: Sureries: Lianmwiry. The surety on the official bond 

* of an officer is not liable for the penalty of $50 imposed by 

section 34, chapter 28 of the Compiled Statutes, for exacting fees 

in excess of those prescribed by statute. Eccles v. United States 
Fidelity & Guaranty Oo.; 72 Neb. 734, disapproved. 


2. Second Appeal: Law or Cass. An appellate court, on a second ap 
peal of a case, will not ordinarily reexamine questions of law 
presented by the first appeal, but where the case was on the 
first appeal remanded generally for a new trial and the same 
questions are presented on the second trial, the appellate court 
is not bound to follow opinions on questions of law presented 
on the first appeal and may reexamine and reverse its rulings on 
such questions, and should do so when the opinion first expressed 
is manifestly incorrect. 


APPEAL from the district court for Gage county: WIL 
LIAM H, KELUGAR, JupeE. Reversed. 
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Hazlett & Jack, for appellant. 


A. Hardy, William H. Walker and E. O. Kretsinger, 
contra. 


DuFFIp, C. 


Eccles sued Walker upon his official bond as justice of 
the peace to recover $1.25 illegal fees exacted from him, 
and also the penalty of $50 provided in section 34, chap- 
ter 28 of the Compiled Statutes 1905 (Ann. St. 9060). 
The trial resulted in a judgment against Walker for the 
amount claimed, but the district court dismissed the ac- 
tion as against the surety, the United States Fidelity & 
Guaranty Company. From this order Eccles appealed, 
and the court reversed the order and remanded the case 
for a new trial. (72 Neb. 734.) 

The opinion is direct and specific that the surety on the 
official bond of an officer is liable for the penalty of $50 
denounced against the exaction of fees in excess of those 
provided and limited by the statutes of this state, and 
on the retrial of the case the court so charged the jury, 
and refused an instruction, tendered by the defendant 
surety, that the penalty provided by statute could be re- 
covered only from the officer guilty of exacting the ex- 
cessive fee. The headnote to the former opinion is in the 
following language: “Sureties upon an official bond are 
liable for a statutory penalty incurred by their principal 
by taking illegal fees.” The opinion cites Kane v. Union 
P. R. Co., 5 Neb. 105, and Phenia Ins. Co. v. McHvony, 
52 Neb. 566, as cases involving the question and holding 
the surety liable. A reexamination of these cases con- 
vinces us that in neither was the question directly raised 
or decided. In Kane v. Union P. R. Co. the treasurer of 
Cheyenne county seized and levied upon four locomotives 
of the railroad company for the payment of delinquent 
taxes due the county. The company, after the seizure of 
its locomotives, tendered to the treasurer the full amount 
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of taxes due, but he refused to receive the same and re- 
lease the locomotives unless it paid a further amount 
which he claimed he was entitled to demand and receive 
in the nature of fees and penalties, and which the com- 
pany claimed was illegal and unauthorized by law. Fi- 
nally the company paid the taxes, and also the fees and 
penalties demanded, the latter under a written protest, and 
then brought an action on the treasurer’s bond to recover 
the fees and penalties so paid. From this statement it will 
be seen that there was no attempt to recover from the 
treasurer and the sureties on his bond any statutory pen- 
alty denounced against an officer for taking illegal fees; 
the plaintiff in that action sought no relief except the re- 
covery of money paid to the treasurer as fees and penalties 
which he demanded as a condition of the release of the 
property levied on, and this court held that the exaction 
of fees and penalties not imposed by law was a breach of 
the treasurer’s bond, for which the sureties were liable, but 
the question of the liability of the sureties for a statutory 
penalty, in addition to the illegal fees exacted, was not 
‘an issue in the case and not passed on by the court. 

In Phenia Ins. Co. v. McEvony, supra, the company 
brought ten separate actions against McEvony, the sheriff 
of Holt county, and the sureties on his official bond to re- 
cover certain fees which, it alleged, the sheriff had charged | 
and taken from it for services performed by him as sheriff, 
and which it claimed were in excess of those permitted 
by statute. The penalty denounced by statute for taking 
illegal fees was also asked in each case. After the plaintiff 
had introduced its evidence and rested, the district court, 
on motion of the defendant, compelled the insurance com- 
pany to elect on which of the two causes of action stated 
in its petition it would stand, that is, the court compelled 
the insurance company to abandon the cause of action 
against the sheriff for the recovery of the illegal fees col- 
iected or to abandon the cause of action for the statutory 
penalty. This court, in discussing the question, said: 
“This action of the court was erroneous, The learned 
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district court seems to have been of opinion that the two 
causes of action could not be united in the same petition; 
but the two causes of action in each of the petitions of 
the insurance company grew out of the same transaction 
and are connected with the same subject of the action. - 
The two causes of action affected all the parties to the 
suit and did not require different places of trial (code, 
secs. 87, 88) ; and the plaintiff had the right to join those 
two causes of action in one petition. It is true that the 
two causes of action were not separately stated and num- 
bered as the code requires, but that could not be taken 
advantage of by a motion to compel the plaintiff to elect 
on which cause it would stand.” 

The grounds upon which the defendant’s motion to com- 
pel the plaintiff to elect was made does not appear with 
certainty, but from the foregoing quotation it is quite 
plain that the motion was based upon the well-understoo1 
rule that two causes of action, one upon contract and one 
for a tort committed, cannot ordinarily be joined in the 
same petition. So far as we are able to judge from the- 
opinion, the question of the liability of the sheriff’s sure- 
ties for the statutory penalty was not raised in the district 
court and was not a question presented to this court for its 
decision. The only question decided was that the two 
causes of action, conceding the liability of the sureties for 
the statutory penalty, might be joined in the same action. 

Passing now to the liability of a surety for the statutory 
penalty provided by section 34 of chapter 28, supra, against 
the principal for exacting illegal fees, the wording of the 
statute is to our minds conclusive that the officer alone is 
subject.to the penalty. The section is as follows: “If any 
- officer, whatever, whose fees are hereinbefore expressed 
and limited, shall take greater fees than are so hereinbefore 
limited and expressed, for any service to be done by him in 
his office, or if any such officer shall charge or demand, 
and take any of the fees hereinbefore ascertained and 
limited, where the business for which such fees are charge- 
able shall not be actually done and performed, such officer 
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shall forfeit and pay to the party injured fifty dollars, to 
be recovered as debts of the same amount are recoverable 
by law.” The several cases heretofore brought to recover ° 
the penalty for taking or exacting illegal fees have ap- 
parently proceeded against the officer alone. Graham v. 
Kibble, 9 Neb. 182; Cobbey v. Burks, 11 Neb. 157; Lydick 
v. Palmquist, 31 Neb. 300; Iler & Co. v. Cronin, 34 Neb. 
424; Phanie Ins. Co. v. Bohman, 28 Neb. 251. In the case 
last cited it is said: “While an officer taking illegal fees 
is liable to the full penalty of the law, yet the statute, 
being highly penal in its nature, will not be extended by 
construction or implication beyond the clear import of its 
language.” There is nothing in the language of the statute 
which in express words, or by implication even, gives a 
right of action to the party injured on the official bond of 
the offending party. On the contrary, the statute is that 
“such officer shall forfeit and pay to the party injured 
fifty dollars, to be recovered as debts of the same amount 
are recoverable by law.” In our judgment the legislature 
had in mind in enacting this statute a penalty to be in- 
flicted upon the officer alone for his violation of a duty, 
and from the fact that in the past the practice has been 
to sue the officer alone, this seems to have been the con- 
struction heretofore placed upon the statute by the pro- 
fession. Penalties of this character are never extended by 
implication, nor are surties held beyond what is clearly 
within the scope of their undertaking, and when a statute 
provides a penalty for the doing or not doing of certain 
acts, and does not by express terms make the sureties 
liable, they are not responsible for such penalty. Casper 
v. People, 6 Ill. App. 28; State v. Baker, 47 Miss. 88; 
Moretz'v. Ray, 75 N. Car. 170; Brooks v. Governor, 17 Ala. 
806; State v. Bagby, 160 Ind. 669, 67 N. E. 519; State v. 
Flynn, 157 Ind. 52, 60 N. E. 684; Murfree, Official Bonds, 
sec. 654; AfcDowell v. Burwell, 4 Rand. (Va.) 317; Treas- 
urers v. Hilliard, 8 Rich. Law (S. Car.), 412; Jeffreys v. 
Malone, 105 Ala. 489; Hixon v. Cupp, 5 Okla. 545, 49 Pac. 
927; Furlong v. State, 58 Miss. 717. We think it is clear, 
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both upon reason and authority, that a surety is not liable 
for a statutory penalty denounced against his principal, 
unless the statute imposing the pcnalty so provides. Is 
this a case where the former decisicn of the court becomes 
the law of the case, to be followed on subsequent appeals, 
or may the legal question involved be again examined and a 
different judgment given? 

In City of Hastings v. Foxworthy, 45 Neb. 676, this court 
announced the following rule: “An appellate court, on a 
second appeal of a case, will not ordinarily reexamine 
questions of law presented by the first appeal, but where 
the case was on the first appeal remanded generally for 
a new trial and the same questions are presented on the 
second trial, the appellate court is not bound to follow 
opinions on questions of law presented on the first appeal 
and may reexamine and reverse its rulings on such ques- 
tions, and should do so when the opinion first expressed 
is manifestly incorrect.” 

It will be remembered that on the first trial of this 
case in the district court the court dismissed the action 
as against the surety, the present appellant. This was 
manifestly wrong, as no one contends that the surety was 
not liable upon Walker’s bond for the amount of the 
illegal fee exacted from Eccles. This error required a 
reversal of the case, and the case was reversed generally 
and remanded for a new trial. On the second trial the 
liability of the surety for the penalty was again raised 
and that question is a second time before us for determina- 
tion. If the first opinion was manifestly wrong in hold- 
ing the surety liable for the statutory penalty, as we 
believe it was, then the rule in City of Hastings v. Fos- 
worthy, supra, should obtain and the correct rule of law 
should now govern. 

We recommend that the judgment be reversed and the 
action dismissed against the United States Fidelity & 
Guaranty ‘Company, so far as judgment is sought against 
it for the statutory penalty of $50. 


as fae 


ALBERT and Jackson, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment is reversed and the action dismissed 
against the United States Fidelity & Guaranty Company, 
so far as judgment is sought against it for the statutory 
penalty of $50. 

. REVERSED, 
LETTON, J., not sitting. 


LypIA M. HAYs, APPELLEE, Vv. JOSEPH A. HAYS, APPELLANT. 
Friep Ferrvuary 8, 1906. No. 13,991. 


1. Divorce: Decree: Evinencr. Evidence examined, and held to justify 
a decree of divorce on the ground of extreme cruelty, and an 
order giving the plaintiff custody of the children. 


2. Authority as to Property. Where a court has jurisdiction of the 
parties, its authority to grant a divorce carries with it authority 
to adjust the property rights of the parties with respect to per- 
sonal property within its jurisdiction. 


3. Alimony. On the facts stated, held that the alimony allowed the 
wife is not excessive. 


Where the situation of the parties and the contingencies 
are such that the amount of alimony cannot be placed at a - 
lump sum without danger that such allowance may prove unjust 
or inequitable to one or other of the parties, it is proper for 
the court to provide for the payment of a stated sum at fixed 
periods for a given length of time, or until the further order 
of the court. 


APPEAL from the district court for Nemaha county: 
PAUL JESSEN, JUDGE. Affirmed. 


Stull d Hawaby and H. A. Lambert, for appellant. 
Neal & Quackenbush and EH. F. Warren, contra. 


ALBERT C, 


This is a suit by a wife for divorce. The petition shows 
a marriage between the parties, the name and age of each 
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surviving child born to the parties, extreme cruelty on 
the part of the defendant, and his unfitness to have the 
care and custody of the children. The petition also shows 
that the defendant is the owner of certain real estate of 
the value of $4,300, and that the plaintiff is without 
means of support. The prayer is for a divorce, the cus- 
tody of the children, and alimony. The district court 
granted the divorce, awarded the custody of the children 
to the plaintiff, and allowed her $1,000 alimony and the 
further sum of $6.663 a month for the support of each 
child until 14 years of age, or until the further order of 
the court. The court also awarded the plaintiff “all the 
houschold furniture now in her possession in the house 
now occupied by her, and heretofore the homestead of 
said parties.” The defendant appeals. 

It is insisted that the evidence is insufficient to sustain 
the finding of extreme cruelty upon which the decree is 
based. The evidence covers some 400 pages. The par- 
ticular act of cruelty charged in the petition is that the 
defendant, without cause or provocation, assaulted, beat 
and choked the plaintiff. The plaintiff’s testimony 
amounts to a reiteration of the charge. According to her 
testimony the defendant, in a fit of anger, seized her by 
the throat and choked her, so that her throat was in- 
flamed and swollen for something like a week. She is 
corroborated in her story by a witness who was in the 
adjoining room when the assault took place. Her story is 
rendered highly probable from the evidence of the de- 
fendant’s previous conduct, which shows that he had be- 
come indifferent to his wife and careless of her feelings, 
and which prepares the mind to receive the story of his 
assault upon her without question or surprise. The de- 
fendant admits that he was angry and laid hands on her, 
but denies that he choked or beat her. To corroborate 
his denial, the nine years’ old son of the parties, whom 
the defendant had taken from the plaintiff’s custody some 
weeks before the trial, was produced as a witness. But 
after a careful examination of the boy’s testimony, taking 


730 NEBRASKA REPORTS. (Vo. 75 


Hays v. Hays, 


into account its inherent weakness, his situation for some 
weeks previous to the trial, the circumstances under 
which he testified, and the other evidence adduced by the 
parties, we are of the opinion that it tells rather against 
the defendant than in his favor. The charge of extreme 
cruelty appears to be abundantly sustained by the evi- 
dence. 

It is next claimed that the allowance of alimony is 
excessive. The value of the personal property owned by 
the defendant is not given. The evidence shows that his 
real estate is worth, over and above all incumbrance, from 
$2,200 to $2,400. It also shows that, at the time of the 
marriage, neither party owned any property, and that the 
property now owned by the defendant represents the joint 
accumulation of the parties during their association to- 
gether as husband and wife. The defendant is an able 
bodied man, between 40 and 45 years of age, and a car- 
penter and builder by trade. At the time of the trial, and 
for sometime before, he had been earning $125 a month. 
The plaintiff is between 35 and 40 years old; she has no 
property; she has the care and custody of three of the 
defendant’s children, the oldest of whom was but nine 
years old and the youngest five years old at the time of 
the trial. As to the allowance of $1,000 out of $2,200 or 
$2,400 accumulated as a result of their joint efforts and 
management, it is certainly not unreasonable under the 
circumstances of this case. The monthly allowance of 
$6.663 for the support of each child until 14 years old 
is not munificent, and involves no greater sacrifice on the 
part of the defendant than the time and care the plaintiff 
will be required to bestow upon them entail upon her. It 
does not appear to us that the alimony is excessive. 

The defendant contends that the monthly allowance is 
in the nature of continuing alimony, and that alimony in 
that form was discountenanced in McGechie v. McGfechie, 
43 Neb. 523. There the court said: 

“We do not approve of allowing alimony in the form of 
an annuity, or requiring the husband to pay a fixed sum 
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each month during the life of the other party, or for an 
indefinite period of time.” 

In that case the trial court had awarded $500, and the 
decree provided for the payment of the further sum of 
$10 a month indefinitely. On the facts stated, the court 
held the allowance excessive and modified the decree, 
striking therefrom the monthly allowance. But the court 
did not intend by the language quoted to commit itself to 
the proposition that an allowance of a fixed amount, pay- 
able at stated periods, would be disapproved in all cases. 
As there stated “the amount (alimony) should be just 
and equitable, due regard being had for the rights of each 
party, the ability of the husband, the estate of the wife, 
and the character and situation of the parties.” In the 
present case, the monthly allowance was obviously made 
because the custody of the children was awarded to plain- 
tiff. But she may die or become so situated that their. 
nurture should be confidéd to some other person; one or 
more of the children may die; the defendant may become. 
disabled by disease or accident. In short, the amount 
which the plaintiff should be allowed, in consequence of — 
her custody of the children, depends upon so many con- 
tingencies that it would be impossible to fix upon a gross 
amount with any reasonable certainty that would prove 
just and equitable to both parties. We think the trial 
court wisely fixed upon the plan of monthly payments, to’ 
continue until the children respectively attained a certain 
age, reserving at the same time authority to revise the al- 
lowance to meet such contingencies as might arise from 
time to time. 

_A complaint is based on the order allowing the plaintiff 
the household furniture in her possession at the time of 
the decree. The defendant insists that this portion of the 
decree is outside the issues, because this furniture was not 
mentioned in the petition. Where the court has jurisdic- 
tion of the parties, authority to grant a divorce carries 
with it authority to adjust the property rights of the 
parties with respect to personal property within its juris- 
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diction. It is not necessary that each item of personalty 
be specifically mentioned in the petition. The evidence 
discloses with reasonable certainty the amount of house- 
hold furniture. It also discloses that the defendant had 
appropriated a portion of it after the final rupture be- 
tween him and the plaintiff and before the decree. He 
retains the tools and implements of his trade, and all per- 
sonal property, save that portion of the household furni- 
ture awarded to the plaintiff. He has no just cause to 
complain of the division. 

The defendant lastly contends that the custody of at 
least one of the children should have been given to him. 
The issue as to his fitness to have the care and custody of 
a minor child of tender age was squarely joined, and the 
evidence bearing thereon submitted to the court. We have 
gone over it with care. It would serve no good purpose 
to comment upon it, further than to say that it satisfies 
us that the court made no mistake in denying the defend- 
ant the custody of any of the children. 

It is recommended that the decree of the district court 
be affirmed. 


DUFFIE and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 
AFFIRMED. 


FRANCIS X. MOHAT, APPELLEE, V. JOHN HUTT, APPELLANT. 
Firep Fesruary 8, 1906. No. 14,086. 


The remedy by injunction is not available to enforce a bare legal 
right, when there is a plain and adequate remedy at law. 


APPEAL from the district court for Custer county:. | 
Bruno O. HOSTETLER, JUDGE. Reversed with directions. 
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Kirkpatrick & Hager, A. P. Johnson and sie 
Schwind, for appellant. 


H. M. Sullivan, contra. 


ALBERT, C. 


On the 15th day of March, 1904, the plaintiff filed his 
petition in the district court, praying for an injunction 
restraining the defendant from driving plaintiff’s cattle 
from a certain tract of land, and from interfering with 
plaintiff’s possession of such land. A temporary restrain- 
ing order issued the same day, and on the final hearing 
a perpetual injunction was granted as prayed. The de- 
fendant appeals. 

It sufficiently appears from the pleadings and the evi- 
dence that at the commencement of the suit both parties 
claimed the right to possession of the land mentioned in 
the decree under leases made to them, respectively, by 
the owners. Both leases were oral. The defendant’s lease 
was made about April 20, 1903, and, according to. his 
testimony, was for one year from the 1st day of May of 
that year; according to the evidence adduced by the plain- 
tiff on that point, the length of the term was not fixed. 
The plaintiff’s lease was made February 25, 1904, and was 
for one year from the 1st of March, following. There was 
no dwelling house on the land, but the defendant was in 
possession on the 1st day of March, 1904, and the right 
of possession was of some substantial value because of the 
natural pasturage and corn stalks on the land. At that 
date a dispute arose between the parties to the suit as to 
the right of possession; the plaintiff claiming such right 
by reason of his lease for the ensning year, and the de- 
fendant under his lease made the previous year. : The 
plaintiff undertook to turn his stock upon the land, but 
was prevented by the defendant. About the 5th of the 
month, and during a temporary absence of the defendant, 
the plaintiff turned his stock upon the land and began to 
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cultivate a portion of it. On the defendant’s return he 
‘drove the plaintiff’s stock from the land, and held pos- 
- session until the temporary order was issued. 
It is clear to us that this suit is simply an attempt to 
employ the extraordinary writ of injunction to enforce 
what, at most, is a mere legal right, and one which the 
ordinary remedies at law are amply adequate to protect. 
In other words, it is an attempt to substitute the remedy 
by injunction for ejectment, and forcible entry and de- 
tainer, and the prayer for an injunction for that purpose 
should have been denied. Warlicr v. Williams, 53 Neb. 
143; Wehmer v. Fokenga, 57 Neb. 510. See also State v. 
Graves, 66 Neb. 17. 
It is recommended that the decree of the district court 
be reversed, with directions to enter a decree in favor of 
the defendant. 


DUFFIE and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is reversed, with 
directions to enter a decree in favor of the defendant. 


REVERSED. 


JOHN POWER v. DouGLas CouNTY.' 
FrLep Fesruary 8, 1906. No. 14,116. 


1. Officers: CompeNnsATion. A public officer is required to perform 
the duties of his office for the compensation fixed by law, and 
must look to the statute for compensation. 


2. Fees. Where the law fixes the source to which a public officer is 
to look for compensation, as, for example, the fees of his office, 
he must look to such source alone. 


8. Sheriffs: Fees, The provisions of section 42, chapter 28, Compiled 
Statutes 1903, not only limit the salary of sheriff to a certain 
gum per annum, but require him to look to the income of his 
office for such salary and the salaries of his deputies. 
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4. Persons summoned by the sheriff, under his authority to summon 
the power of the county, are not deputies in the proper sense 
of the term, and the sheriff is not liable to them for compensa- 
tion. 


Error to the district court for Douglas county ; WILLIAM 
A. Repick, JupGE. Affirmed. 


Smyth & Smith, for plaintiff in error. 
W. W. Slabaugh and F. A. Shotwell, contra. 


ALBERT, C. 


The district court sustained a general demurrer to plain- 
tiff’s petition, and judgment went accordingly. The plain- 
tiff brings error. 

The question presented by the record is whether a county 
having over 60,000 inhabitants is liable to the sheriff for 
salaries paid by him to his deputies, where the fees of his 
office, after deducting his own salary, are insufficient for 
that purpose. The rule is well settled that a public offi- 
cer is required to perform the duties of his office for the 
compensation fixed by law. He must perform every serv- 
ice required of him by law, and must look to the statute 
for compensation. State v. Meserve, 58 Neb. 451; State v. 
Silver, 9 Neb. 85; Bayha v. Webster County, 18 Neb. 131; 
Adams County v. Hunter, 78 Ia, 328; City of Decatur v. 
Vermillion, 77 Ill. 315; Troup v. Morgan County, 109 Ala. 
162; Sampson v. Rochester, 60 N. H. 477. As a corollary 
to the foregoing proposition, it would follow, and it has 
been held, that where the compensation of an officer is to 
be paid out of a particular fund, as, for example, the fees 
of his office, he must look to that fund. Gage County v. 
Wilson, 88 Neb. 165; Gage County v. Wilson, 38 Neb. 168; 
Wolfe v. Kyd, 46 Neb. 292; Maurer v. Gage County, 72 
Neb. 441; Lethbridge v. New York, 133 N. Y. 232. 

Section 42, chapter 28, Compiled Statutes 1905 (Ann. St. 
9069), is a part of the act to regulate the fees of certain 
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county officers, enacted in 1877. The act has been fre- 
quently amended, the last amendment having been enacted 
in 1905. It will not be necessary to notice the changes 
made by the amendments at this time, and for present pur- 
poses we may take the act as it now stands. The section 
referred to requires the sheriff and certain other officers 
to pay into the county treasury all fees earned by them in 
excess of the amounts which, by the provisions of that sec- 
tion, they are permitted to retain as their official salary 
and the salaries of their deputies and assistants. This 
section allows a sheriff a salary of $2,500 per annum, the 
necessary jail guard, and one deputy; the salary of the 
latter being fixed at $900 per annum. The section further 
provides: “That if the duties of any of the officers above 
named in any county of this state shall be such as to re- 
quire one or more assistants or deputies, then such officer 
may retain any amount necessary to pay for such assistants 
or deputies not exceeding the sum of seven hundred (700) 
dollars per year for each of such deputies or assistants 
except in counties having a population of over 18,000 and 
less than 25,000 inhabitants; in which case such officers 
may retain any amount of fees collected sufficient to pay 
the salaries of such deputies and assistants, not exceeding 
the sum of one thousand (1,000) dollars per annum, for 
each of said deputies, except in counties having a popula- 
tion of over 60,000 inhabitants, in which case such officers 
may retain such amount as may be necessary to pay the 
salaries of such deputies or assistants, as the same shall 
be fixed by the county board; but in no instance shall such 
officers receive more than the fees by them respectively and 
actually collected.” The obvious effect of this section is, 
not only to limit the compensation of the several officers 
to a fixed sum, but to require them to look to the income 
of their respective offices for such compensation. Such 
was the construction placed upon it by this court in the 
cases cited supra. 

But it is contended that the section referred to, so far as 
it relates to the sheriff, must be read in connection with 
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section 119, article I, chapter 18, Compiled Statutes 1905 
(Ann. St. 9211), which authorizes him to summon the 
power of the county when he deems it necessary to pre- 
serve the peace, and section 4, chapter 24, Compiled Stat- 
utes 1905 (Ann. St. 9255), which empowers him to appoint 
“such number of deputies as he may see fit.” So far as 
concerns the authority of the sheriff to summon the power 
of the county, it will suffice to say that he is not liable, and 
never has been, at least in modern times, to the persons 
thus summoned for their fees or compensation, if, indeed, 
they are legally entitled to any. Such persons are not 
deputies in the proper sense of the term, and the question 
of their compensation does not concern the sheriff, nor is it 
involved in this case. So far as conccrns section 4, chapter 
24, it stands just as it stood in chapter 15 of the Revised 
Statutes of 1866. At that early day the sheriff was re- 
quired to look to the fees of his office for his own compensa- 
tion and that of his deputies. This is not only a matter 
of history, but is clearly implied from section 6 of the same 
chapter, which is still a part of the laws of the state 
(Comp. St. ch. 24, sec. 6; Ann. St. 9257), which provides: 
“When a county officer receiving a salary and no fees is 
compelled by pressure of business of his office to employ 
a deputy, the county commissioners may make a reasonable 
allowance to such deputy.” As the fees of the sheriff, 
then as now, were fixed by law, and he received no salary, 
he was not included in this provision, and the affirmative 
grant of authority to the county board to make an allow- 
ance for one class of deputies impliedly negatives its au- 
thority to make such allowance for those not included in 
that class. It would seem to follow, then, that if we should 
take section 4, swpra, in connection with section 42, supra, 
of the act regulating the fees of the sheriff and other county 
officers, which is the later enactment, the most that can 
be claimed for the plaintiff is that, while he had authority 
to appoint such number of deputies as he saw fit, he was 
obliged to look to the fees of his office for their compensa- 
tion. That being true, taking into account the nature of 
50 
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plaintiff’s claim, the effect of the enactment of the act regu. 

lating the sheriff’s fees on section 4, allowing him a free 
' hand as to the number of deputies, is not necessarily in- 
volved at this time. 

There is some suggestion in the argument of a contractual 
liability on the part of the county to the plaintiff. But 
there can be no such liability. Aside from the invalidity 
of a contract between the county board and a county officer 
(Wilson v. Otoe County, 71 Neb. 435), a county board has 
no authority to provide other or different compensation 
than that fixed by statute. 

The petition presents no theory upon which a recovery 
could be had, and the demurrer was properly sustained. 

‘It is recommended that the judgment of the district court 
be affirmed. 


DUFFIE and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


STATH, EX REL. DENNIS H. CRONIN, APPELLANT, V. DANIEL 
J. CRONIN, COUNTY TREASURER, APPELLEE. 


Firep Fesruary 8, 1906. No. 14,479. 


1. Tax Sales: Notice: Puntication. Section 7, article IX, chapter 77, 
Compiled Statutes, provides for the publication of notice of the 
filing of a petition in the district court, under what is known 
as the “Scavenger Act,” and that the county commissioners 
“shall designate the newspaper in which said notice, and in 
which all notices of tax sales made by the county treasurer” 
under said act “shall be published, provided, the county treasurer 
shall designate such newspaper where the county commissioners 
fail to do so.” Among other proceedings of the county board, 
its record shows the following: “On motion, the printing of the 
scavenger delinquent tax list was -awarded to the O’Neill 
Frontier.” Held, That such record is sufficient to show a desig- 
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nation by the county board of a newspaper to publish the notice 
required by said section. i 


2. The writ of mandamus is properly denied, where it would be un- 
availing if allowed. 


APPEAL from the district court for Holt county: JAMES 
J. HARRINGTON, JUDGE. Affirmed in part. 


R. R. Dickson, for appellant. 
A. F. Mullen and M. F. Harrington, contra. 


ALBERT, C. . 


This is an appeal from an order denying a writ of man- 
damus. The appellant is the owner and publisher of the 
“Frontier,” sometimes known as the “O’Neill Frontier,” 
a weekly newspaper published at O’Neill and of general 
circulation in Holt county. . Tlie appellee is treasurer of 
said county. In January, 1905, the county board of the 
county formally elected to enforce the collection of delin- 
quent taxes against real estate under the provisions of 
chapter 75, laws 1908, commonly known as the “Scavenger 
Act,” and which constitutes article [X, chapter 77, Com- 
piled Statutes (Ann. St. 10644-10691). - Section 5 of the 
act prescribes the form of a petition to be prepared by the 
county treasurer against the several tracts and lots of land 
against which there are taxes delinquent, and section 6 for 
the filing of such petition in the district court. Section 
7 prescribes the form of a notice of the filing of such peti- 
tion, and provides for the publication of such notice in a 
newspaper, and that there shall be published in connection 
therewith “a complete list of the lands and lots as shown 
in the county treasurer’s statement of delinquent taxes,” 
ete. Italso contains the following provision: “The county- 
commissioners of each county shall designate the news- 
paper in which said notice, and in which all notices of tax 
sales made by the county treasurer hereinafter provided 
for, shall be published, provided, the county treasurer shall 
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designate such newspaper, where the county commissioners 
fail to do so.” The appellee prepared and filed the peti- 
tion in accordance with sections 5 and 6, and, taking the 
position that the county beard had failed to designate a 
paper in which the notice prescribed by sec. 7 should be 
published, designated the “Holt County Independent” as 
such paper. The appellant contends that his paper, the 
“Frontier,” was designated by the county board to pub- 
lish the notice, and, consequently, that it was the duty 
of the appellee to furnish him with such notice for publi- 
cation. The contention is based on a motion adopted by 
the county board at a session held in April following its 
election, to proceed under the act in question. The record 
of the proceedings at that session, so far as is material now, 
is as follows: “On motion the printing of the scavenger 
delinquent tax list was awarded to the ‘O’ Neill Frontier.’ ” 
On the other hand, the appellee invokes the familiar rule 
anounced in State v. Bartley, 50 Neb. 874, that a writ of 
mandamus will only be allowed where the relator clearly 
establishes his right, and nothing essential to that right 
will be taken by intendment. He then states his position 
thus: “Applying these rules to the facts of the present case 
the county treasurer, in order to interpret the resolution 
passed by the county board as a designation, would have to 
do so by intendment. He would have to interpret the 
word “award” to mean “designate”; that the words 
“scavenger delinquent tax list” meant the legal notice re- 
ferred to in section 7, article IX, chapter 77, Compiled 
Statutes 1905; that the “O’Neill Frontier’ meant the 
“Wrontier.” 

That the county board did not employ the most apt and 
accurate language to designate a newspaper to make the 
publication will be conceded, and if the record on the 
motion stood alone, and unaided by other points of the 
record, it would leave room for doubt as to what the county 
board had in mind. But at the preceding sitting the board 
had adopted a formal resolution to proceed under the so- 
called “Scavenger Act” to enforce the collection of delin- 
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quent taxes. By the use of the term “Scavenger” in the 
motion in question, the board clearly conveyed the thought 

that it was taking a step in pursuance of its resolution to 
proceed under that act. The first step required of the 
board by that act, after the adoption of such resolution, 

was to designate « newspaper to publish the notice required 
by section 7. With the duty of- making such designation 
resting upon it and ripe for performance, the board 
“awarded the printing of the scavenger delinquent tax list” 

to a certain newspaper. It is true the statute uses the 
word “designate” instead of “award,” and that the two 
words are not synonymous. But designate, as used in sec- 
tion 7, means to point out or select, and when the board 
“awarded” the printing of the list to a certain paper, it 
clearly pointed out or selected such paper to do the work. 

And, so long as it did that, whether it used one word or 
another is immaterial in the eyes of the law. But it is 
pointed out that section 17, as well as section 7, requires 
the publication of a delinquent list, and the appellee in- 
sists that the language of the motion is equivocal, in that 
it does not show to which of the two lists or notices it 
refers. By the provisions of section 7 the list is a part of 
. the notice of the pendency of the suit, and is a compiete 
list of the lands against which there are delinquent taxes 
and of the amount of taxes due on each lot or parcel of 
land described. The list required by section 17 is a part 
of the notice of sale under the decree, and is merely a list 
of “all lands and lots on which decrees have previously 
been, rendered.” The latter list is not the delinquent tax 
list, within the meaning of the act, nor as the term is gen- | 
erally understood. Besides, the publication under sec- 

tion 7 precedes that under section 17 some months, and 
it is not to be presumed, nor would one fairly seeking 
information suspect, that the board passed over a present 
and certain duty to discharge one which was remote and 

to a certain extent contingent. Nor do we attach any im- 

portance to the fact that the board omitted the term “no- 

tice,” because by common usage the terms “list,” “tax 


742 | NEBRASKA REPORTS. [Vou. 75 


State v. Cronin. 


list” and “delinquent tax list” are understood to refer to 
the notices or other matters with which such lists are 
included, and we have no doubt that the language em- 
ployed by the board conveyed to the average reader that 
the board was dealing with the notice required by section 
7 more clearly than would have been possible by terms 
technically more correct and accurate. It will be ob- 
served that, instead of awarding the publication of the 
matter, the board awarded the “printing.” This is an- 
other slight inaccuracy of expression that leaves no one 
in doubt as to the intention of the board. “Print is 
familiarly used in the sense of ‘publish,’ and in that sense 
the word receives recognition in many if not all of the 
dictionaries.” Nebraska L., 8.-G. & I. Co. v. McKinley- 
Lanning L. & T. Co., 52 Neb. 410; Aetna Life Ins. Co. v. 
Wortaszewski, 63 Neb. 6386. It is also urged that the true 
name of appellant’s paper is the “Frontier,” while that 
named by the board is the “O’Neill Frontier.” But the 
testimony shows that the appellant’s paper’ is the only 
paper published in the county by the name of the 
“Frontier,” and that it is also known as the “O'Neill 
Frontier.” It is not at all probable that any one would 
be misled by the name used by the board to designate the 
paper. Sce Fairchild v. City of St. Paul, 46 Minn. 540, 
49 N. W. 325. As was intimated in the case just cited, 
the main object of the statute requiring the designation of 
a paper is to advise the public where to look for notices 
like that in question. And we are satisfied that any per- 
son really seeking information on that point from the 
records of the county would not be left in doubt nor 
led astray by the pecond of the action of the county board 
in this case. 

The appellee insists that the record of the county board, 
relied on as showing a designation of appellant’s paper, is 
fatally defective, because it is not a command or direction 
to the county treasurer or any other person, and is in 
the past tense and a mere recital of a past transaction. 
In support of this position he cites Preuit v. People, 5 Neb. 
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377, and Miller v. Burlington & M. R. R. Co., 7 Neb. 227. 
In the first of these cases the court held that a recital in 
the record that “thereupon the court sentenced the defend- 
ant, William M. Preuit, to be hanged by the neck until 
dead,” etc., was not a proper judgment, but a mere recital 
of the fact that one had been rendered. The judgment 
in the second case was open to the same objection. It is 
hardly necessary to say that judgments of a court of 
record stand on a very different footing from the acts and 
proceedings of an administrative body. As to the records 
of the former, strictness has always been required, but, as 
to the latter, great liberality has been accorded. As was 
said in Bartlett v. Hau Claire County, 112 Wis. 237: 

“All reasonable liberality must be accorded the minor 
deliberative bodies of the state; notably county boards, 
town meetings, school district meetings, and the like, 
where, by reason of the character and vocation of the men 
comprising such bodies, the technicalities of procedure are 
not strictly enforced, nor perhaps fully understood. We 
must not expect nor demand that the records of such 
meetings should be made up with the accuracy and techni- 
cality of those of monetary corporations, conducted under 
the direction of skilled counsel; nor, indeed, of the legis- 
lature itself.” 

We are- satisfied, however, that the court was justified 
in denying the writ, because it appears to be conceded 
that it would have been unavailing had it issued, the time 
being too short after the decision of the district court to 
take the steps and make the preparation necessary to enable 
the appellant to publish the list within the time required 
by law. This condition of affiairs was due largely to the 
fact that the appellee, by giving the notice and list to the 
other paper, which had sent it out of the state to be 
printed, had placed himself in a position where it would 
have been impossible to obey the writ promptly had it 
issued. That being true, the appellant’s right to publish 
the list, at the time of the decision in the district court, . 
was a mere abstract right, unattended by any possible 
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benefit to him, and it is well understood that such a right 
will not be enforced by mandamus, whatever may be done 
in some other form of action. Gormley v. Day, 114 Ill. 
185; State v. Westport, 1385 Mo. 120; People v. Fitzgerald, 
18 N. Y. Supp. 663. But the situation was different when 
this suit was begun. At that time, had the appellee moved 
promptly to the discharge of his duty, the appellant conld 
have made the publication. But the appellee chose rather 
to persist in his default until, however the court should de- 
cide, the appellant could not publish the list or notice. We 
are unable to view the conduct of the appellee in any other 
light than as a wanton disregard of duty and a reckless 
attempt to thwart the purpose of the governing body of — 
the county. We are of the opinion, therefore, that while 
the writ was properly denied, under the circumstances, 
the costs of the proceeding should have been taxed to the 
appellee. 

It is therefore recommended that the judgment denying 
the writ be affirmed, and the order taxing the costs to the 
relator be reversed, and the cause remanded, with direc- 
tions to tax the costs of the procecding to the respondent. 


DUFFIE and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment denying the writ is affirmed, and 
the order taxing the costs to the relator is reversed, and 
the cause is remanded, with directions to tax the costs of 
the proceeding to the respondent. 


JUDGMENT ACCORDINGLY. 


£ 
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J. A. CHAPIN Vv. SEWARD COUNTY. 
Friep Fresrauary 8, 1906. No. 14,098. 


Counties: Liapinity. Under the provisions of section 23, chapter 50 
of the Compiled Statutes, a county is not liable to a complaining 
witness for an amount equal to one-fourth of the sum collected 
as fines and paid over to the school fund, where the complaint 
is for selling liquor without a license. 


Error to the district court for Seward county: Brn- 
JAMIN F. Goon, JuDGE. Affirmed. 


Landis & Schick, Thomas Darnall and A. G. Wolfen- 
berger, for plaintiff in error. 


Norris Brown, Attorney General,W.T. Thompson and 
L. H. McKillip, contra. 


JACKSON, C. 


The plaintiff brought this action to recover a sum equal 
to one-fourth the amount of certain fines paid over to the 
defendant’s treasurer by persons convicted of a violation 
of the provisions of chapter 50 of the Compiled Statutes. 
The allegations of the petition important to the inquiry 
are that the plaintiff was the complaining witness in 
criminal prosecutions for the sale of liquor without 
license in an incorporated village of the defendant county ; 
that the filing of the complaints terminated in assessing 
certain fines, which were paid and converted into the 
treasury of the defendant; that the plaintiff made out and 
filed with the county board claims for one-fourth the 
amount of the fines, which were rejected. 

A general demurrer to the plaintiff’s petition was sus- 
tained. He appeals, and bases his right to recover upon 
section 23 of the chapter in question. This section reads 
as follows: “All fines and penalties recovered under the 
provisions of this act shall, when collected, be paid into - 
the proper treasury for the use of the school fund, and 
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the corporate authorities by whom such license was issued 
shall pay to the complaining witness in such action, out 
of the general fund of the county or city, an amount equal 
to one-fourth of the sum actually collected and paid over 
to the school fund as aforesaid.” Comp. St. 1905, ch. 50, 
sec. 23 (Ann. St. 7173). The purpose of this enactment 
evidently was to hold the municipality issuing a license 
under the provisions of the act, of which it is a part, to 
some extent responsible for the regulation of the traffic 
which it might license, and, in the event of a conviction of 
its licensee for the violation of the provisions of the act, 
to make some compensation to the complaining witness 
who brought the fact of such violation to the attention of 
the public authorities. 

It will be observed that the fines shown by the petition 
in the case at bar to have been collected were not for the 
violation of the provisions of the act in an incorporated 
village, but for sales without license. The village there- 
fore is not responsible to the complaining witness, because 
the village issued no license. The county board was with- 
out jurisdiction to issue license, and, while the fines were 
paid into the county treasury for the benefit of the school 
fund of the county, yet it is not the receipt of the fine by 
the municipal authority that makes the municipality liable 
to the complaining witness. It is clearly the purpose of 
the statute to make the municipality receiving the license 
money responsible, and, as no municipality had received 
license money from the persons paying the fines, no mu- 
nicipality was liable to the complaining witness. 

The judgment of the district court was right, and we 
recommend that it be affirmed. 


DuFFi8 and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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Martin TeaTs v. George W. Fox. 
FILep Fesruary 8, 1906. No. 14,103. 


Criminal Law:- Costs: ConstiturionaL Law. Section 22, chapter, 50, 
Compiled Statutes of 1905, in so far as it authorizes the taxation 
of costs against a complaining witness, unless the court shall 
sustain the finding that there was probable cause for the com- 


plaint, is unconstitutional and void. fc 


Error to the district court for Dawson county: BRUNO 
O. HosTetTLeR, JuvGE. Affirmed. 


H. M. Sincliar, Warrington & Stewart and A. D. Rhea, 
for plaintiff in error. 


BH. A. Cook and Geo. W. Fox, contra. 


JACKSON, C, 


The defendant in error made complaint before the police 
judge of the city of Lexington charging one Gilmore with 
unlawfully keeping for sale intoxicating liquors. A war- 
rant was issued upon the complaint and the accused taken 
into custody by the sheriff. Upon motion of Gilmore the 
complaint was quashed, the proceeding dismissed, and, 
among other things, it was ordered that the costs be taxed 
to the complaining witness. Execution was issued for the 
costs and levied upon the property of the defendant in 
error, who replevied the same, and upon trial in the dis- 
trict court had judgment determining the right of prop- 
erty and the right of possession to be in him. The plain- 
tiff in error is the officer who had the execution and made 
the levy, and from the judgment against him in the re- 
plevin proceedings he prosecutes error. 

The taxation of costs against the complaining witness 
it is attempted to justify under the provisions of section 
22 chapter 50 Compiled Statutes 1905 (Ann. St. 7172). 
That portion of the section authorizing the costs to be so 
taxed reads as follows: “If the defendant be discharged 


748 NEBRASKA REPORTS. [Vor 75 


Teats v. Fox. 


the costs shall be paid by the complaining witness unless 
the court shall sustain the finding that there was probable 
cause for the complaint.” In Rickley v. State, 65 Neb. 
841, it was held that section 322 of the criminal code, in 
so far as it authorizes the question of the good faith of the 
prosecuting witness in instituting the prosecution to be 
tried and determined at the same time that the defendant 
is tried, and the taxation of costs against him, in case it is 
found that in filing the information he acted maliciously ~ 
and without probable cause, is unconstitutional and void. 
The conclusion there reached is based upon the reasoning 
that a complaining witness in the trial of a misdemeanor 
is in no sense a party thereto; he exercises no control over 
the prosecution, is given no voice as to what evidence shall 
be offered or produced at the trial, in fact, is denied the 
right to have the question of his good faith in making the 
complaint investigated and determined, and that to permit 
the costs of such a proceeding to be taxed against him, and 
his property seized and sold to satisfy the order taxing the 
costs, would be to take his property without due process 
of law. 

It is urged in behalf of the plaintiff in error that the 
conditions here are different; that under the provisions 
of section 23 of the act in question a complaining witness 
is, in effect, a party in interest, because, upon conviction 
and payment of any fine that may be imposed upon the 
accused, the complaining -witness is entitled to receive 
from the municipality issuing the license a sum equal to 
one-fourth of the amount of the fine; but in Chapin v. 
Seward County, ante, p. 745, it is held that, where the 
complaint was for selling liquor without a license, as in 
this case, no such compensation to the complaining wit- 
ness could be made. 

We are unable to distinguish the case at bar from 
Rickley v. State, supra, and hold that section 22, chapter 
50 of the Compiled Statutes 1905 (Ann. St. 7172), in so 
far as it authorizes the taxation of costs against the com- 
plaining witness is unconstitutional and void. 
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We recommend that the judgment of the district court 
be affirmed. 


DUFFI£ and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED, 


JAMES J. OLSEN V. JOSEPH R. COLLINS. 
f 
Firen Fesrvary 8, 1906. No. 14,125. 


Action on Contract: Evivence. In an action for damages on account 
of an alleged breach of contract, evidence is admissible under 
a general denial to show that, in fact, no contract existed. 


Hrerok to the district court for Saunders county: Bun- 
JAMIN F. Good, JUDGE. A/firmed. 


John H. Barry, for plaintiff in error. 
Simpson & Good, contra. 


JACKSON, C. 


Plaintiff in error sued for damages on account of the 
breach of an alleged contract for the purchase of a quan- 
tity of potatoes. The answer was a general denial. In 
the trial court a jury was waived and the case heard before 
the court, resulting in judgment for the defendant. 

The chief complaint of the plaintiff in error is that, 
over his objections, evidence was admitted for the purpose 
of proving that the conversation relied upon by him as 
constituting the contract was had in jest, and therefore 
not binding upon the parties. This contention cannot be 
sustained. The denial put the existence of a contract in 
issue, and under the denial it was competent for the de- 
fendant to prove any facts tending to show that no con- 
tract was ever made, 
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The only remaining question is as to the sufficiency of 
the evidence to sustain the judgment. The court found 
that no contract was ever entered into between the par- 
ties. There is competent evidence in the record tending 
to show that plaintiff in error in the year 1903 raised 
a crop of potatoes near the town of Colon, in Saunders 
county. The defendant is a hardware merchant at that 
village, and his place of business appears to have been 
a convenient resort in the evening for residents of the 
village. On an October evening of the year stated the 
plaintiff visited this store in company with others, and 
his potato crop afforded the theme of conversation for 
the evening. He was the recipient of much friendly ad- 
vice relative to the care of his crop, and finally the de- 
fendant bantered him by offering him a dollar a bushel 
for the potatoes, and handed him a dollar as an evidence 
of good faith. The witnesses, as they usually do in such 
matters, disagreed as to whether the offer was in jest or 
not, but the circumstances tend to corroborate the de- 
fendant and his witnesses in the claim of jest. The de- 
fendant is a single man, not engaged in the business of 
handling vegetables and without use for them. 

There is evidence to sustain the finding of the trial 
court, and we recommend that the judgment be affirmed. 


DurFFis and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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STATE, EX REL. JOHN H. MICKEY, RELATOR, V. JOHN C. 
DREXEL, COUNTY CLERK, RESPONDENT. 


Frrep Fesruary 22, 1906. No. 14,419. 


1. Taxation: State Boarp or EquaLizAtTion: Powers. The state board 
* of equalization and assessment has general direction and control 
of county assessors in the performance of their duties, but this 
does not include. the power to direct them in the valuation of 
property for assessment, nor in determining whether or not a 
particular item of property is assessable. 


: CounTY Board OF EQUALIZATION: APPEAL. The county board 
of equalization has jurisdiction to hear and determine contests 
as to the liability to taxation of property which the law requires 
the county authorities to assess. An appeal lies from its de- 
cision to the district court. The state board of equalization and 
assessment has no jurisdiction of such appeal. 


3. 


: APPEAL: ManpaAMus. The appeal provided by the revenue 
law from the decision of the county board as to the liability 
of property to taxation is a plain, adequate, legal remedy, and 
mandamus will not lie to correct errors of the county board in 
such decision. 


ORIGINAL application for a writ of mandamus to com- 
pel respondent to list for taxation the reserve funds of 
certain beneficiary associations. Writ denied. 


Norris Brown, Attorney General, and W. T. Thompson, 
for relator. > 


W. W. Slabaugh and Brome & Burnett, contra. 


SEPEWwICK, C. J. 


The relator as a citizen and taxpayer of the state has 
applied to this court for a writ of mandamus to compel 
the respondent, who is county clerk of Douglas county, 
“to insert in and extend upon the tax roll and list of 
Douglas county, Nebraska, for taxation the assessed value 
of the personal properties consisting of the reserve funds 
of the Sovereign Camp of the Woodmen of the World, a 
fraternal-beneficiary association, commonly known as the 
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“Woodmen of the World,’ and also to insert in and ex- 
tend upon the tax roll and list of Douglas county, Ne- 
braska, for the current year the assessed value of the per- 
sonal properties consisting of the reserve funds of the 
Supreme Forest of the Woodmen Circle, a fraternal-bene- 
ficiary association commonly known as the “Woodmen 
Circle.” It is alleged in the alternative writ that the 
property in question was “duly and legally listed and as- 
sessed for taxation for the current year by the county 
assessor of said Douglas county, the listed or real and the 
assessed valuation being fixed by said assessor as follows: 

Real value. Assessed value, 
Sovereign Camp, Woodmen of 


the World .............. $2,086,651 $407,330 
Supreme Forest, Woodmen 
Circle ............++.6++- 200,886 40,177” 


This allegation is denied in the return to the writ. It 
appears that these associations in listing their property 
for assessment in 1905, after listing other property as 
assessable, stated the amount of these reserve funds held 
by them respectively and claimed them exempt from taxa- 
tion. 

1. It is contended that these funds are exempt from tax- 
ation. This question is involved in another case, now 
pending in this court and soon to be heard. It does not 
appear to be necessary to a determination of this case, and 
we will therefore consider this case upon the theory that 
such fu:ds are taxable under our statute, leaving that 
question for further consideration hereafier. 

2. It is contended in the brief that the county assessor 
in the first instance assessed these reserve funds. This 
contention seems to be so plainly contradicted by the 
record as to deserve but little consideration. The Wood- 
men of the World in their return to the assessor listed 
four items of property: 

(1) Furniture, fixtures and supplies....... $5,000.00 
(2) Credits with banks, after allowing for 
all outstanding checks.............. 402,189.06 
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(3) Securities in safety deposit vaults in 


city of Omaha ..... ce cece eee eee eee $2,018,597.55 
(4) Gross receipts 2.0... ccc ce cee eee eee 33,341.00 


And the return of the association to the assessor shows 
that cach of these items is of the value at which it was 
listed. There was no controversy or question about this. 
The item “fixtures and furaiture” was numbered 82 in the 
return of the company to the assessor, and the item “gross 
receipts” was numbered 78. The assessor valued number 
78, $33,340, $1 less than the gross receipts returned by 
the association; and valued the item 82, “office fixtures 
and furniture, $5,000,” the amount returned by the asso- 
ciation as item “82, office fixtures and furniture.” He ex- 
tended 20 per cent. of these two amounts as the value to 
be assessed. In his oral examination the assessor made 
some attempts at evasion, but this evidence, if competent 
at all for the purpose, was altogether too indefinite to 
contradict the record which he had made. The record as 
to the assessment of the Woodmen Circle is equally con- 
clusive. The return made by these associations to the as- 
sessor, the action of the assessor thereon, the proceedings 
of the state board, and the proceedings of the county board 
of equalization, all conclusively show that the only ques- 
tion in regard to the assessment of these two associations. 
was the simple legal question as td whether the reserve 
funds“were liable to taxation. The assessor assessed the 
property listed by these companies as assessable, but did 
not assess these reserve funds. This mattcr being brought 
to the attention of the state board of equalization, that 
hoard directed “that the propertics aforesaid be listed, as- 
sessed and added to the tax rolls of said county for taxa- 
tion by said county assessor for said year, m the manner 
provided by law.” This was done on the 2d day of August, 
1905. The county assessor thereupon added this property 
to the tax rolls and assessed the same. 

8. The next question controverted by the parties arises 
out of this action. Section 129, article I, chapter 77, Com- 
piled Statutes 1903 (Ann. St. 10528), provides that the 

51 
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state board of equalization and assessment “shall have 
general direction and control of the county assessors in 
the performance of their duties, and shall direct the same,” 
and section 113 of the act (Ann. St. 10512) provides: 
“The county assessor shall obey all rules and regulations 
made under this act and the instructions sent out by 
the state board of equalization and assessment.” The 
question is raised and discussed whether these and other 
similar provisions in the statute give the state board of 
equalization and assessment powcr to control the judg- 
ment of the county assessor upon the values of property, 
or upon the question of the liability of property to as- 
sessment; or whether the powers of the state board relate 
rather to the manner of performing the duties of the as- 
sessor and the formalities to be observed by him. “The 
state board of equalization cannot deal with individual 
assessments, nor take into consideration inequalities as 
between individual taxpayers, but it deals only with the 
values of the taxable property of a county as a whole.” 
Hacker v. Howe, 72 Neb. 385. 

It surely will not be contended that the state board can 
direct the county assessor as to what valuation he shall 
put upon property, and so accomplish indirectly what the 
board cannot do directly. It has no power to hear com- 
plaints that individual assessments are too high or too 
low. This duty is left to the county board, and its action 
thereon cannot be reviewed by the state board. When 
property is listed by’the owners, and is claimed by them 
to be exempt from taxation, the assessor must, no doubt, 
determine in the first instance whether such property is 
taxable. The question may at the proper time be pre- 
sented to the county board of equalization. There can be 
no doubt of the jurisdiction of that board to determine 
_ whether the property is assessable. The clerk may add 
omitted property to the roll, but it is the duty of the 
county board to assess the same (Comp. St., ch. 77, art. I, 
sec. 121, Ann. St. 10520), and its action in that regard 
cannot be controlled by the state board. It would follow, 
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then, that the action taken by the state board, as far as 
this controversy is concerned, was entirely nugatory, and 
we must treat the action of the county assessor in extend- 
ing these properties upon the tax list and assessing them 
for taxation as they would be treated if no such order of 
the state board had been made. 

4. After the county assessor had assessed these reserve 
funds pursuant to the order of the state board, the as- 
sociations appeared before the county board of equaliza- 
tion and protested against this action of the assessor, and 
asked the county board to strike said assessments from the 
assessment rolls. A hearing was had thereon before the 
county board and the assessments were stricken from the 
rolls accordingly. In these protests before the county 
board is was insisted that these reserve funds were not 
liable to taxation. 

The writer of this opinion was at the argument inclined 
to the view that, under these circumstances, this action 
- could be maintained; that, since the sole question before 
the county board was a question of law, the action of that 
board in striking the assessment from the rolls after the 
assessor had extended it thereon must be considered as a 
ministerial act, leaving the duty of the county clerk clear 
and unequivocal in the premises. It is generally held that 
the writ of mandamus will lie to compel assessors of taxes - 
to do their duty. “It lies to make them assess all prop- 
erty which is subject to taxation; to extend on the col- 
lector’s books the taxes according to the increased valua- 
tion of property in the county made by the state board 
of equalization; enter on the assessment book the delin- 
quent taxes of the preceding year; strike an illegal assess- 
ment from the assessment roll.” Merrill, Mandamus, sec. 
127. There can be no doubt that when all the parties in- 
terested are before the county board of equalization, and 
there is no controversy in regard to the facts, no ques- 
tion of ownership of property, or of the amount or value 
thereof, but simply the legal question as to whether such, 
property is liable to taxation, the action of the board in 
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determining the legal question would generally be con- 
sidered as ministerial, and a writ of mandamus would lie 
to compel them to assess property that was manifestly 
liable to taxation. Our code, however, provides: “This 
writ may not be issued in any case where there is a plain 
and adequate remedy in the ordinary course of the law.” 
Sec. 646 of the code. 

“Such remedy is adequate when it reaches the end in- 
tended, and actually compels the performance of the duty 
which has been neglected or refused. It must apply to the 
case, and afford the particular right to which the party 
is entitled. Anything which falls short of that is not ade- 
quate nor complete. * * * The writ has been refused: 
when the board of supervisors denied the relief desired, 
because an appeal lay from their decision.” Merrill, Man- 
damus, sec. 53. The question is whether the revenue act 
has provided a plain and adequate legal remedy. Section 
124, article I, chapter 77, Compiled Statutes 1905 (Ann. 
St. 10523) provides for appeals from a decision of the 
county board of equalization to the district court. The 
appeal may be taken within 20 days after the adjourn- 
ment of the board, and must be taken “in the same man- 
ner as appeals are now taken from the action of the county 
board in allowance or disallowance of claims against the 
county.” The fifth subdivision of section 121, supra, re- 
quires the county board of equalization to “add to the 
assessment rolls any taxable property not included therein, 
assessing the same in the name of the owner thereof as 
the assessor should have done.” It also requires that notice 
of this proposed action be given to the owner of the prop- 
erty. The statute providing for appeal to the district 
court requires the court to “hear the appeal as in equity 
and without a jury, and determine anew all questions 
raised before the board which relate to the lability of 
the property to assessment or the amount thereof.” There 
is no doubt of the right of one taxpayer to appeal from the 
assessment of another. So that it appears from these 
provisions that the statute declares it is the duty of the 
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county board of equalization to determine when property 
which has been omitted is taxable, and if it is found to be 
taxable to place it upon the rolls for that purpose, and to 
assess it as the assessor should have done. Any taxpayer, 
the amount of whose taxes may be affected by the action of 
the county board, may appeal from its decision as to the 
liability of the property of another to taxation, and upon 
such appeal the court must determine whether the prop- 
erty in question is liable to assessment. The statute con- 
tains ample provisions for carrying out the decision of 
the court and securing the assessment of such property as 
shall be found liable to taxation. No sufficient reason has 
been suggested for supposing that this plain statutory 
remedy is not adequate, and it follows that this relator, as 
a taxpayer of the state, had a plain, adequate remedy pre- 
scribed by the statute. This remedy cannot be neglected 
and the extraordinary writ of mandamus resorted to. The 
writ must therefore be denied. 
WRirT DENIED. 


IN RE PROTEST OF JOHN D. MACRAB. 
Frrep Fesruary 22, 1906. No. 13,866. 


1. Liquor License: Evipence: Review. Where an applicant for a 
liquor license introduces sufficient evidence before a licensing 
board to show prima facie that the signers of his petition pos- 
sess the necessary statutory qualifications, a finding in his favor 
on that question will not be set aside on appeal. 


2. Intoxicating Liquors: SALE To MINorR. Where a minor purchases 
liquor, not for his own consumption, but for the use of another, 
who sent him to buy it, whose money pays for it, to whom it is 
delivered, and to whom the sale may be lawfully made (the 
seller being so informed), it is not a sale to a minor within the 
meaning of section 8, chapter 50, Compiled Statutes 1903, en- 
titled “Liquors.” 


3. 


: SALE on SunDAY: Evipence. When an applicant for a liquor 
license is charged before the licensing board with having sold 
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intoxicating liquor on the first day of the week, commonly called 
Sunday, and the evidence on the hearing is conflicting, the ques- 
tion presented is one of fact to be determined on the weight 
of such evidence. 


: Screens: License. The purpose of section 29, chapter 50, 
entitled “Liquors,” is to secure to the proper authorities an un- 
obstructed view of the manner in which the business of selling 
intoxicating liquors is being conducted, and, as the evidence in 
this case shows beyond question that the applicant so screened 
the windows and doors of his place of business as to obstruct 
such view, it was the duty of the board to find him guilty of 
the violation of tbat section and refuse to grant him a license. 


Error to the district court for Douglas county: GHORGH 
A. Day, Jupar. Reversed. 


Montgomery & Hall, for plaintiff in error. 
W. J. Connell, contra. 


Barnes, J. 


Charles Metz, the defendant herein, applied to the board 
of fire and police commissioners of the city of Omaha for a 
license to sell malt, spirituous and vinous liquors at No. 
2705 Leavenworth street, in said city, for the period of 
one year, commencing on the first day of January, 1904, 
under the city ordinances and the provisions of chapter 
50, Compiled Statutes 1903 (Ann. St. 7150-7184). To 
this application the plaintiff, John ID. MacRae, filed a re- 
monstrance, alleging that the applicant’s petition was not 
signed by 30 freeholders of the ward in which the busi- 
ness was to be conducted; that the applicant had been 
guilty of a violation of section 8 (Ann. St. 7157) of said 
chapter 50, in that, during the preceding year, he had sold 
liquor and intoxicating drinks to minors; that the appli- 
cant had been guilty of selling intoxicating liquors on 
the first day of the week, commonly called Sunday; and 
that he had been guilty of violating the provisions of sec- 
tion 29 (Ann. St. 7179) of the act in question, in that he 
failed to keep the windows and doors of his place of. busi- 
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ness unobstructed by screens, blinds, paint or other 
articles. After a full hearing, the board overruled the 
protest and remonstrance, and granted the license as 
prayed for by the applicant. The remonstrator appealed 
to the district court for Douglas county, where the order 
of the board was affirmed, and from that judgment he 
brings the case to this court by petition in error. 

1. The plaintiff’s first contention is that the court erred 
in sustaining the finding and judgnicnt of the licensing 
board that the petition was signed by a sufficient number 
of freeholders residing in the ward where the business was 
to be conducted. In order to procure such a license, the 
applicant must show that the signers of his petition possess 
the qualifications required by the statute; and, recogniz- 
ing this rule, the applicant at the outset of the hearing 
introduced his evidence tending to establish that fact. 
While this evidence is not very conclusive, yet we are 
satisfied that it made at, least a prima facie case, and, as 
the plaintiff herein introduced no contradictory proof, 
it was sufficient to sustain the finding of the board on that 
question. : 

2. It is next contended that the license should have been 
refused, for the reason that the applicant had violated the 
provisions of section 8 (Ann. St. 7157) of the act in ques- 
tion by selling intoxicating liquor to minors. The burden 
of proving that charge was on the remonstrator, and in 
order to establish it he showed by one Fred Steinhauser, 
a minor, that he had frequently obtained beer at the ap- 
plicant’s saloon during the preceding year, but he also 
stated that he procured it for his mother, and never drank 
any of it himself. The applicant’s bartender testified to 
the same fact, and added that he delivered the beer to the 
witness only when he was sent for it by his folks; that he 
delivered it to him to carry to his mother and sister, who 
were both adults. This requires a decision of the question 
whether the sales above described were sales to a minor, 
and within the inhibition of the law. 

It is proper to say at the outset that the authorities 
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are somewhat divided on this question. In some jurisdic- 
tions it is held that a mere delivery of intoxicating liquor 
to a minor constitutes a sale within the meaning of the 
statute. But these decisions turn mainly upon the pecu- 
liar wording of the statutes on which they are based, and it 
would seem that they are not sustained by the weight of 
authority. In Black, Intoxicating Liquors, sec. 420, it is 
said: “When a minor purchases liquor, not for his own con- 
sumption, but for the use of another person, as whose 
agent or messenger he is acting, and to whom the sale 
might lawfully be made, the guilt or innocence of the seller 
will depend upon the disclosure to the seller of the fact 
of agency, because, so far as concerns the seller, that will 
determine the person who is to fill the character of pur- 
chaser. If the minor informs the liquor dealer that the 
liquor purchased is for the use of another person, who has 
sent him to buy it, and with whose money he pays for it, 
such being in truth the case; or if the dealer knows, from 
other sources of information, that the real purchaser is 
an adult and the minor is only his messenger, then the sale 
takes place between the dealer and the adult, the minoc 
ig not concerned in it exeept as he is merely the conduit 
by which the money is conveyed to the one and the liquor 
to the other, and consequently the dealer cannot be con- 
victed of selling to the minor.” This doctrine seems to be 
sustained by Commonicealth v. Lattinville, 120 Mass, 385; 
O'Connell v. O'Leary, 145 Mass. 311; State v. WelMahon, 
53 Conn. 407; State v. Walker, 103 N. Car. 413; Vonaghan 
v. State, 66 Miss. 513; Wallace v, State, 54 Ark. 542; Ran- 
dall v. State, 14 Ohio St. 485. In Monaghan v. State, 
supra, it was said: 

“To ‘sel? liquor to a minor is what is forbidden by the 
statute. Merely to deliver liquor to a minor, with notice ~ 
that it is to be carried to an adult, is not a sale within the 
meaning of the statute. We cannot extend the terms of 
a criminal statute beyond its clear legal meaning. We 
cannot construe the word ‘sell’ in the statute to mean some- 
thing different from its ordinary legal import. Undoubt- 
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edly, a minor may be an agent or lawfully go on errands 
for an adult, and a person may buy through an agent, 
and in such case, there being no question of the fact of 
agency, although the dealing is with the agent, and the 
delivery is to him, in legal effect the sale is to the principal. 
The law is, that where a person contracts as agent, or 
he is known to be such, the contract is with the principal, 
and not with the agent ; but where the agent deals in his 
own name, and the principal is not disclosed or known, 
the contract is with the agent and he is liable.” 

Therefore it was proper for the applicant to show that 
the liquor was drawn and delivered to the minor in pur- 
suance of an agreement with his parent for its purchase 
and subsequent delivery to her. It has also been held that, 
as between a seller and an agent who deals with him with- 
out disclosing the fact that he acts in that capacity, the 
latter as well as the principal may be regarded as the pur- 
chaser. So it may be possible for a liquor seller who con- 
tracts with the minor to be convicted of selling liquor to 
him, notwithstanding the fact may subsequently be dis- 
closed that the minor acted as the agent for an adult. 
It would seem to follow that, where liquor is sold and de- 
livered to a minor under the belief on the part of the seller 
that it is for an adult, yet, if the case should prove to be one 
where the minor was in fact purchasing it for himself and 
thus used-it, such belief of the liquor dealer would consti- 
tute no defense to a charge of unlawful sale to such minor. 
In other words, a liquor seller who delivers intoxicating 
liquors to a minor does so at his peril; and, if it afterwards 
appears that the minor obtained it by a false statement 
that it was for the use of an adult, the false statement 
will constitute no defense to a prosecution based on such 
sale. So we are of the opinion that the evidence in this 
case failed to show that the applicant was guilty of the 
sale of intoxicating liquors to a minor as alleged in the 
remonstrance. _ 

8. The question of the sale of intoxicating liquors on 
Sunday by the applicant in this case is not free from 
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doubt. Two or three witnesses testified that they had pur- 
chased beer at the applicant’s saloon on Sunday within the 
year next preceding the filing of his application. This 
fact was denied, however, by the applicant and his bar- 
tender, who testified that the witnesses for the remon- 
strator were not in the applicant’s saloon, and that he 
sold no liquor to them on the occasions mentioned by 
them. So there was a conflict of evidence on that point, 
and we are inclined to think that the district court did not 
err in sustaining the finding of the licensing board on that 
question. 

4, This brings us to the fourth and last contention pre- 
sented for our consideration. It was claimed by the re- 
monstrator that the applicant had been guilty during the 
preceding year, of violating the provisions of section 29 
(Ann. St. 7179) of the act, which reads as follows: “It 
shall be the duty of all vendors of malt, spirituous, or 
vinous liquors, under the provisions of this act, to keep 
the windows and doors of their respective places of busi- 
ness unobstructed by screens, blinds, paint, or other arti- 
cles, and any person offending against the provisions of 
this section thereof shall be deemed ¢ ‘ty of a misde 
meanor, and upon conviction thereof, shall-be fined in any 
sum not less than $25, or be imprisoned in the county 
jail not less than ten days, or both, at the discretion of 
the court, and shall have his license revoked by the same 
authority granting the same.” Considering this section 
with the other provisions of the chapter of which it is a 
part, it seems apparent that its purpose was to secure to 
the proper authorities at all times an unobstructed view of 
the manner in which intoxicating liquor is being sold, so 
that, without effort, the persons charged with the enforce- 
nent of the law can readily ascertain whether its terms 
are being violated or not. It seems that it is a violation 
of the section to place curtains or screens that obstruct 
the view of the place where the business is being conducted. 
Black, Intoxicating Liquors, sec. 153; Commonwealth v. 
Worcester, 141 Mass. 58, 
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The evidence introduced on the hearing by the remon- 
strator showed conclusively that the front windows of 
the applicant’s place of business have a heavy damask 
cloth, perhaps 36 to 38 inches wide, stretched across them, 
and, in addition to this, heavy cloth that covers the lower 
half of the windows, there are large curtains that pull 
down, thus completely covering them; that in front of 
the door there is a kind of screen, with a glass that stands 
up against the counter; that on Sundays, during the year 
preceding the filing of the application for a license, the 
top curtains were pulled down, and from the street one 
could not see into the applicant’s place of business at all; 
that on week days it was only possible to see inside by 
climbing up and looking over the screen and curtains. 
On the cross-examination of the witnesses for the remon- 
strator it was brought out that the curtains and the screen 
had, for several years, been in about the same condition. 
The evidence clearly shows that the curtains, both lower 
and upper, and the screen, standing some distance inside 
of the front door, were so arranged as to obstruct the view 
of the interior of the room in which the applicant’s busi- 
ness has been conducted. That this amounts to a violation 
of the statute, no matter where the obstructions to the view 
were placed, whether at the windows and doors or some 
distance away from them, cannot be doubted. Common- 
wealth v. Kane, 143 Mass. 92. 

The applicant introduced no evidence to dispute the ex- 
istence of the foregoing facts, and there was no conflict of 
evidence on this point. It follows that it was the duty of 
the board to find that “it was satisfactorily proved” that 
the applicant had been guilty of a violation of the pro- 
visions of section 29, as alleged in the remonstrance, and, 
for that reason, to refuse a license to the applicant. For 
the failure of the board to perform its plain duty in that 
behalf, and for the failure of the district court to so find, 
the judgment of the district court must be reversed, and 
the cause remanded. As the license period in question has - 
long since expired, the only thing left for the district court 
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to do is to reverse the order of-the licensing board at the 
costs of the applicant. 
REVERSED. 


L. CurK DUNCAN V. STATE OF NEBRASKA, 


Finep Ferruary 22, 1906. No. 14,242, 


A bill of exceptions must be. filed with the clerk of the trial court, 
and if the original bill is to be used in the supreme court it 
must be authenticated by said clerk. A document attached to a 
transcript and purporting to be a bill of exceptions cannot be 
considered, unless it be authenticated as such by the certificate 
of the clerk. , 


Error to the district court for Cheyenne county: Han- 
SON M. GRIMES, JupcE. Affirmed. 


W. P. Miles and James L. McIntosh, for plaintiff in 
error. 


Norris Brown, Attorney General, W. T. Thompson and 
H. E. Gapen, contra. . 


BARNES, J. 


The plaintiff in error, L, Curk Duncan, was convicted 
of the crime of cattle stealing in the district court for 
Cheyenne county. He was thereupon sentenced to a term 
of three years’ imprisonment in the state penitentiary, and 
- from that judgment he prosecutes error. 

But one question is argued in his brief, and that is that 
the verdict is not sustained by sufficient evidence. An ex- 
amination of the record discloses that it contains no legal 
bill of exceptions. At the close of the transcript we find 
the following certificate: “State of Nebraska, Chey- 
enne County ss.: I, R. E. Barrett, clerk of the district 
court for Cheyenne county, do hereby certify that the fore- 
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going is a true and perfect transcript of the information, 
instructions to the jury, as given by the judge of said 
court, verdict of jury, motion for a new trial, and 
judge’s notes, as shown on the trial docket in the said cause 
in the above entitled action, as the same remains on file 
and of record in my office. R. E. Barrett, clerk of the 
district court. (Seal.)” It will be observed that the cer- 
tificate does not mention the final judgment, or show that 
one was rendered against the accused. We would there- 
fore be justified in summarily dismissing the whole pro- 
ceeding, but as we find what purports to be such a judg- 
ment in the transcript we have concluded to further ex- 
amine the questions presented by the record. 

Attached to the transcript is what purports to be a bill 
of exceptions. It bears no filing marks of the clerk of the 
district court for Cheyenne county. In fact, it appears 
that it was never filed in that court. There is no certi- 
ficate of any kind attached to it, and there is no way by 
which it can be identified as either the original bill of ex- 
ceptions in the case or a copy thereof. That the contents 
of such a document cannot be considered by this court for 
any purpose is not now an open question. 

In Waz v. State, 48 Neb. 19, it was said: “A bill of ex- 
ceptions must be certified by the clerk of the trial court, 
as being a part of the record in said court, or as being the 
original bill of exceptions in the cause, in order that the 
matters therein may be considered by this court.” 

In Wood Mowing and Reaping Machine Co. v. Gerhold, 
47 Neb. 397, this court held that a bill of exceptions must 
- be filed with the clerk of the trial court, and if the orig- 
inal bill is to be used in the supreme court it must be an- 
thenticated by said clerk. “A document attached to a 
transcript and purporting to be a bill of exceptions can- 
not be considered unless it be authenticated as such accord- 
ing to the requirement of the statute, by the certificate of 
the clerk of the district court.” Coad v. Barry, 57 Neb. 177. 
“Tf there is no bill of exceptions, questions of fact, or 
the sufficiency of the evidence td sustain the findings of 
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the court, cannot be considered.” Gay v. Reynolds, 57 
Neb. 194. See, also, Miles v. State, 74 Neb. 684. 

The attorney general, however, has filed no motion to 
quash the alleged bill of exceptions, but has been content 
to attack it on the final hearing. We have therefore con- 
cluded to look into it, and upon so doing we find, if it 
should be regarded as a correct exhibit of the evidence, that 
the verdict is not unsupported. 

It appears that on or about the 2d day of September, 
1904, Mrs. Emma Robinson, the wife of the owner of the 
animal alleged to have been stolen, found the accused driv- 
ing it from her husband’s herd of cattle toward his own | 
place; and when accosted by her he released the steer and 
made no further claim to it. His explanation to her of 
why he cut it out of the herd belonging to the prosecuting 
witness, and why he was driving it toward his own 
premises, in the light of the other evidence, does not en- 
tirely comport with truth or reason, and his subsequent 
statement to the prosecuting witness and others in rela- 
tion to the matter is not quite consistent with the theory 
of an honest mistake in his attempted identification of the 
animal. Again, the owner of the herd saw the steer but 
a few days before the accused was interrupted in his at- 
tempt to drive it home. It then had horns, its ears were 
not cut or mutilated, and it had the owner’s mark or brand 
on its jaw. When it was found in the possession of the 
accused it had been dehorned, the owner’s mark had been 
obliterated by a cross-brand placed over it, its ears had 
been cut or mutilated, and a bar brand, which the accused 
admitted was like the one used by him, had been placed 
on the animal’s hip. The attempted explanation of the 
accused as to how and where this branding and marking 
might have been done was not consistent with truth and 
reason, although it is but fair to say that he denied doing 
it himself. So there was evidence from which the jury 
could reasonably find that the accused had cut the steer 
out of the herd belonging to the prosecuting witness, and 
was driving it away with intent to deprive the owner 
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thereof, when he was surprised with it in his possession 
by Mrs. Robinson. So we are unable to say that the evi- 
dence does not support the verdict. 

The judgment of the district court is therefore 


AFFIRMED. 


STATE, EX REL. CHARLES S. CONEY, RELATOR, V. WILLIAM 
H. HYLAND, RESPONDENT. 


FILep FEBRUARY 22, 1906. No. 14,596. 


1. Mandamus: TitLe To Orrice. The title to a public office will not 
' be tried in a mandamus proceeding. 


2. Mandamus wil! lie to compel an officer whose term has expired 
to deliver to the person elected to succeed him, who holds the 
certificate of election and has duly qualified by taking the oath 
of office and by the filing and approval of his bond, the books, 
papers, money and other property belonging to the office. Such 
a prima facie right to the office is sufficient ground for the issu- 
ance of the writ, even when it is claimed the relator was not 
eligible to the office at the time of the election. 


ORIGINAL application for a writ of mandamus to compel 
respondent to deliver to relator the records, etc., of the 
office of county superintendent of schools. Writ allowed. 


W. W. Young, for relator. 
M. F. Harrington and T. J. Doyle, contra. 


LETTON, J. 


This is an original application in this court for a writ 
of mandamus to compel William H. Hyland, the retiring 
officer, to deliver to the relator, Charles S. Coney, who, it 
is alleged, is the duly elected and qualified superintendent 
of public instruction for Stanton county for the term of 
two years beginning January 4, 1906, and is now occupying 
and performing the duties of said office, all books, papers, 
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records, money and other property belonging to said office, 
and to vacate and surrender to the relator a certain room 
in the court house in Stanton, set apart by the county 
commissioners as the office room of the county super- 
intendent. The respondent admits that the relator re- 
ceived a plurality of the votes cast for said office at the 
November, 1905, election, received the certificate of elec- 
tion, took the oath of office and gave a bond which was ap- 
proved, but alleges that prior to the approval the county 
board had approved a bond given by this respondent, who 
was holding over his term as county superintendent. He 
avers that no person was elected to this office at the elec- 
tion held in November, 1905; that the relator was not 
qualified to hold the said office; and was not eligible. 
thereto, for the reason that at that time he did not hold 
a first grade county teacher’s certificate, and that the re- 
spondent, since the 4th day of January, 1906, has been 
holding over his term, and has duly requalified by taking 
the oath of office and by giving a new bond; that the ques- 
tion involved in this case is of title to the office of county 
superintendent, which cannot be determined in this form 
of action. Upon these issues and the evidence, this cause 
was submitted to the court. 

It appears that the relator received a majority of the 
votes cast at the November, 1905, election for the office of 
county superintendent of Stanton county, and that he 
qualified for said office by taking the oath of office and 
filing his bond, which was properly approved; that he 
holds the certificate of election; that he has been recog- 
nized as such officer by the state superintendent of public 
instruction, and that he is now exercising the duties of the 
office. It is claimed that on election day he did not hold a. 
first grade teacher’s certificate, though he has since re- 
ceived one, which has been made to appear as of that date, 
and it is upon these alleged facts that the respondent bases 
his right to hold over and retain possession of the property 
belonging to the office. 

The questions presented with reference to the eligibility 
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of the relator to hold the office at the time of his election, 
we deem unnecessary to consider or pass upon at this 
time, since mandamus is not the proper proceeding in 
which to try the title to office. 

Under the facts the relator is prima facie the county su- 
perintendent, and is therefore entitled to the books, papers 
and other property belonging to the office and necessary 
for its proper administration. When the relator pre- 
sented himsclf to the retiring officer, armed with the 
proper certificate of election, and duly qualified by the 
filing of his oath and the approval of his bond, it was the 
respondent’s duty to deliver to him the property apper- 
taining to the office. The question of whether or not the 
relator was eligible to the office may properly be tried by 
quo warranto procecdings, and this remedy is open to the 
respondent. This is not an open question in this state. 
State v. Jaynes, 19 Neb. 161; State v. Mecker, 19 Neb. 
444; Cruse v. State, 52 Neb. 831. 

The two principles controlling this and like cases have 
been clearly set forth by the supreme court of Oklahoma 
as follows: “As to the writ of mandamus, then, we have 
two settled rules as to public offices and the effects and be- 
longings thereto: the one that mandamus will not lie to 
try the title to a public office; and the other, that it will lie 
to compel the predecessor to deliver to his successor the 
books, papers, records, moneys, insignia, and paraphernalia 
thereof when the relator shows an absolute prima facie 
title. No court or lawyer of today would for a moment 
controvert those two well settled rules of modern juris- 
prudence.” Ling v. Turner, 2 Okla. 94, 35 Pac. 951. 
High, Extraordinary Legal Remedies (3d ed.), sec. 74; 
People v. Head, 25 Ill. 325; Crowell v. Lambert, 10 Minn. 
295; People v. Kilduff, 15 Il. 492, Warner v. Myers, 4 Ore. 
72; State v. Archibald, 5 N. Dak. 359, 66 N. W. 234; State 
v. Johnson, 30 Fla. 438, 11 So. 845. 

A peremptory writ of mandamus is allowed as prayed 
for, 


WRIT ALLOWED. 
52 
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CHAUNCEY J. LICHTY, APPELLANT, Vv. DAN A. BEALE, AP- 
PELLEE. 


Finep Fierrvuary 22, 1906. No. 18,774. 


1. Homestead: Execurory ContTracr: Quietine TITLE. An executory 
contract for the sale of a homestead, made by either husband or 
wife without joiner by the other, is void as to the whole home- 
stead tract, without regard to value,'’and not only will specific 
performance of it not be decreed, but a breach of it will not 
afford a cause of action for damages. 


2. Appeal: Variance. Sections 138, 189 and 144 of the code, relative 
to variances and amendments, are applicable to the trial de novo 
in this court of suits in equity on appeal. 


APPEAL from the district court for Thayer county: 
GEORGE W. STUBBS, JUDGE. Reversed on condition. 


M.S. Gray, Charles H. Sloan and F, W. Sloan, for ap- 
pellant. 


F.I. Foss, 0. L. Richards and W. F. Button, contra. 


AMES, C. 


On and prior to the 9th day of October, 1902, and 
continuously since that date, the plaintiff and appellant 
was and has been the owner of a tract of 160 acres of land 
in Thayer county in this state, and in the actual occupa- 
tion and enjoyment of the same, together with his family, 
as a homestead. During all said time he has been and 
now is the owner of two additional tracts, of 80 acres 
each, adjacent to the homestead, and occupied and culti- 
vated in common therewith. On the day named he entered 
into a written agreement with the defendant, appellee, by 
which he undertook to convey these lands, subject to a 
mortgage incumbrance of $5,000 upon the whole of them, 
in consideration of a conveyance to him by the defendant 
of certain Iands and personal property situated in the 
state of Colorado and the payment of a sum in cash. His 
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wife did not join in the agreement, and the defendant at 
and before entering into it knew of the homestead char- 
acter of the 160-acre tract. Twelve days after the date 
of the agreement, the plaintiff having become dissatisfied 
with his bargain, sent to the defendant through the United 
States mail the following letter: “Yuma, Colorado, Octo- 
ber 21, 1902. D. A. Beale, Hastings, Neb. Dear Sir: 
This is to notify you that the trade between us is off, as 
I do not expect to trade for something a man hasn’t got, 
besides, you misrepresented a good many things, that I can 
prove by Mr. Brown, so you can go ahead with your ranch, 
as I do not want it. Yours truly, C. J. Lichty.” Upon 
receipt of this letter the defendant caused the agreement 
to be spread upon the records of the clerk’s office of Thayer 
county; and th: plaintiff began this action, alleging that it 
had been obtained by deceit and fraud, and without ade- 
quate consideration, and praying a decree of cancelation 
and annulment, and removing the record of it as a cloud 
upon his title. The defendant filed an answer and cross- 
petition, denying the alleged fraud and circumvention, and 
the right of the plaintiff to rescind, but electing to treat 
the letter above quoted as being a breach of the contract 
by the plaintiff, wrongfully putting an end thereto, and 
praying compensation in damages in an amount equal to 
the difference in value between the Colorado property, plus 
the money payment, and the lands that the plaintiff had 
agreed to convey to him. Issues were joined by a reply 
or answer to the cross-petition, and there was a trial, at 
the conclusion of which the court found that by the agree- 
ment above mentioned the plaintiff had agreed to sell and 
convey to the defendant the Thayer county land for the 
sum of $16,000, and to receive in payment of the purchase 
price the Colorado property and $2,100 in money, and that 
the plaintiff had been guilty of a breach of the contract, 
excusing the defendant from performance and entitling 
him to a recovery of damages which the court assessed at 
the sum of $4,500, and rendered judgment therefor. The 
plaintiff appeals. 
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There was a sharp contest at the trial, as there is in the 
briefs and arguments of counsel, as to the value of all the 
Colorado land, and as to the title to three quarter sections 
of it, and as to whether the agreement to convey the latter, 
which were entered and settled upon as government home- 
steads by third persons, is not contrary to public policy and 
void. But, for reasons below given, we think it not neces- 
sary to enter upon a discussion of any of these questions. 

The price fixed in the contract upon the Thayer county 
land is not disputed by any one to be adequate to its value, 
and it has repeatedly been held by this court, so that the 
doctrine must now be regarded as settled, that a contract 
for the sale of a homestead, entered into by one spouse 
alone, is utterly void, not only to the extent that it cannot 
be specifically enforced, but that a breach of it does not fur- 
nish a foundation for an action for damages. Clarke v. 
Koenig, 36 Neb. 572; Meek v. Lange, 65 Neb. 783; Teske v. 
Dittberner, 10 Neb. 544. In the last of these cases there 
is a very elaborate and exhaustive review of the authorities 
and of the principles involved, by the former Chief Justice 
Hotcomp, and the doctrine is emphatically reaffirmed that 
such a contract is void as to the whole homestead tract, 
as well as to the reversionary interest, and this in both in- 
stances, without regard to value, as was first also an- 
nounced in the first of the above cited cases. That this 
conclusion is sound and essential to the protection and 
preservation of the homestead right and is in accordance 
with the manifest spirit, if not the strict letter, of the stat- 
ute, we have not the least doubt, so that we are constrained 
to hold that the contract in suit, in-so far as it treats of 
the homestead tract of the plaintiff, is wholly void. 

The value of the plaintiff’s homestead, separate from 
that of the other half of his farm, is not disclosed either 
by the agreement of the parties or by the evidence, but as 
the dwelling house and other buildings are situated 
thereon, it may, we think, be fairly assumed to be worth 
at least half the stipulated purchase price, so that, if the 
plaintiff had performed his contract to the full extent of 
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its validity, the value of the lands that he would. have 
conveyed to the defendant would not have exceeded $8,000. 
If, as the trial court in effect found, the Colorado prop- 
erty and the stipulated cash. payment are together worth 
$4,500 less than the contract price of the Thayer county 
lands, then the value of both is $11,500, or $3,500 more 
than the defendant could have obtained by specific per- 
formance, and he is entitled to compensation in money 
only for such damages as he has lost by reason of the fail- 
ure of the plaintiff specifically to perform his contract to 
the extent that it was obligatory upon him, that is, with 
reference to the two 80-acre tracts not embraced in the 
homestead. .This, which is the real issue presented by 
the pleadings, has, however, not been tried and the com- 
putation just made rests upon a presumption not supported 
by the record, and we are of opinion that, under the circum- 
stances, the defendant.should be permitted, if he so desires, 
to have the cause remanded for a new trial; or, if he does 
not, that the judgment of the district court should be re- 
versed, and judgment in this court should be rendered for 
the plaintiff, but that, inasmuch as the latter is guilty ofa 
technical breach of the contract, he should be adjudged to 
pay the costs. 

It has been urged that the plaintiff cannot be granted 
the relief he prays because the petition, although alleging 
the homestead character of a part of the Thayer county 
land at the time it was filed, does not aver that it possessed 
that character at the tine the contract was made. But 
the pleading was not assailed by motion or demurrer, and 
the facts as above narrated were proved without dispute 
or objection. The defendant does not appear to have been 
misled to his prejudice or, indeed, misled at all, so that 
sections 138, 139 and 144 of the code are precisely appli- 
cable. The trial here is de novo, and we think this court 
may properly disregard the variance, but, if the cause 
should be remanded, the plaintiff should have leave to 
amend. 

Lerron and OLDHAM, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed, and that upon motion by the defendant, 
filed within twenty days from this date, this cause be re- 
manded to the district court for further proceedings con- 
formable to said opinion, the ‘plaintiff having leave to 
amend his petition, but that, in the absence of such motion 
within the time aforesaid, judgment for the plaintiff in 
conformity with the prayer of the petition be rendered 
in this court and the plaintiff be adjudged to pay the costs 
of the action. 

JUDGMENT ACCORDINGLY. 


ZION EVANGELICAL LUTHERAN CHURCH V. St. JOHN’S 
EVANGELICAL LUTHERAN CHURCH. 


Frrep Fepsruary 22, 1906. No. 14,152. 


An action in ejectment, denominated by the code “an action for the 
recovery of real property,” can be maintained only by one who 
has both a legal estate in and a right to the immediate possession 
Or the demanded lands. 


Error to the district court for Saunders county: BEN- 
JAMIN I". Goon, JupGE. Affirmed. 


L. EH. Gruver and Stewart & Munger, for plaintiff in 
error. 


Simpson & Good, contra. 


AMES, C. 


The facts are represented in the brief of counsel for 
plaintiff in error to be indisputably to the following effect: 
In 1882, the Omaha and Republican Valley Railway Com- 
pany conveyed several contiguous lots, constituting a com- 
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pact body of land in the site of the present village of 
Yutan, in Saunders county, in this state, to certain natural 
persons as trustees for the use of the Evangelical Lutheran 
Church at that place in connection with the general synods 
of that church for the state and for the United States. 
Shortly afterwards there was organized a local society of 
that church under the name of “Zion Evangelical Lutheran 
Church” which, with the consent of the trustees, went into 
‘possession of the land and in due time erected thereon a 
house of worship and a parsonage or dwelling house for the 
use of a minister. . During the lapse of 20 years the meni- 
bership of the society gradually increased from less than a 
dozen to more than 100 persons, to part of whom the 
English and to part of whom the German speech was the 
mother tongue, and a controversy sprung up as to which 
language should be used in the pulpit and in the various 
devotional and ritualistic exercises of the church. After 
some time the matter was amicably adjusted by a division 
of the ‘society, and of the use of the property of which it 
was in the possession, in this manner: The English speak- 
ing members retained the name of the society, and also 
the exclusive use and enjoyment of the church building 
and a defined quantity of land surrounding it; and the 
German speaking members effected a new organization in 
the name of “St. John’s Evangelical Lutheran Church,” 
and retained the exclusive use of the residue of the tract of 
land and of the parsonage situated thereon. The new so- 
ciety acquired additional land, and erected thereon a church’ 
building for their own occupancy and enjoyment. There 
are and have been no doctrinal differences between the two 
bodies, and both have at all times been and remained 
united in faith and fellowship with the general synods 
of the Evangelical Lutheran Church, of the state and of 
the United States, having ecclesiastical jurisdiction of the 
denomination of professed christians to which both belong. 
This situation of affairs was established in May, 1901, and 
continued, so far as appears, undisturbed and with satis- 
faction to all until June, 1904, when this action was begun 
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in ejectment by the elder society against the younger to 
recover the possession of the parsonage and adjacent lands 
and $500 in damages for the use and occupancy of them 
by the defendant. The petition is in the ordinary form in 
ejectment, and the answer is a general denial. There 
was a trial, and a verdict and judgment for the defendant, 
for the reversal of which this proceeding is prosecuted. 

Obviously there is no error. Not only are the lands 
being used in strict conformity with the trusts expressed 
in the deeds of donation, and presumably with the ex- 
pressed or implied consent of the trustees, but the latter, 
who are alone possessed of the legal title and right of 
possession, are not parties to the action. It is elementary 
that an action in ejectment, denominated by the code “an 
action for the recovery of real property,” can be main- 
tained only by one who has both a legal estate in and a 
right to the immediate possession of the demanded lands. 
Code, sec. 626; Vorton v. Green, 2 Neb. 441; JJalloy v. 
Malloy, 35 Neb. 224; George v. McCullough, 48 Neb. 680; 
Bonacum v. Murphy, T1 Neb. 487. - 

The plaintiff has neither, and we therefore recommend 
that the judgment of the district court be affirmed. 


OLDHAM and Eprerson, CC., concur. 


By the Court: For the reasous siaied in the foreyving 
opinion, it is ordered that the judgment of the district 
court be ; 

AFFIRMED. 


W.R. MELLOR v. WILLIAM MCCONNELL. 
FiLeD Fesrusry 22, 1906. No. 14,161. 


Pleading: Repty. A plaintiff may plead in his reply new matter not 
inconsistent with his petition and contradictory to or supple 
mentary of facts pleaded as a defense in the answer. 


Error to the district court for Merrick county: JAMES 
G. REEDER, JuDGE. Reversed. 
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W. T. Thompson and J. W. Long, for plaintiff in error. 


John C. Martin and W. F. Critchfield, contra. 


AMES, C. 


On the 25th day of October, 1902, McConnell executed 
and delivered to Mellor an ordinary bank check for the sum 
of $700 payable to the latter on demand. At the same — 
time Mellor signed and delivered to McConnell a receipt 
in the following words: “Loup City, Oct. 23d, 1902. Re- 
ceived of William McConnell check for seven hundred dol- 
lars as earnest to pay the total sum of seventy-six hundred 
dollars ($%7,600) by April 1st, 1908, on the purchase of the 
southwest quarter of section 33, the S.4.S. E.4 and S. E. 4 
S. W. 4 sec. 32, all in town 16, range 15, and the BE. 4 sec- 
tion 5, town 15, range 15, all in Sherman county, Ne- 
braska, subject to approval by owners of said lands.” On 
the 13th day of November following its date, the check 
was presented for payment to the bank upon which it 
was drawn, and payment refused for want of funds, and 
on the following 5th of December payment on it was 
demanded of the drawer and also refused. In January, 
1908, this ac{'on was begun by Mellor against McConnell 
by a petition, as afterwards amended, sctting forth the 
foregoing facts and further alleging that the plaintiff had 
obtained the approval-of the owners of all the lands men- 
tioned in the receipt. The answer pleaded as a defense 
the following facts: That at the time the papers were ex- 
changed the defendant had applied for the purchase of 
land to the plaintiff, who was a real estate agent at Loup 
City, and who represented himself as agent for the sale 
of the lands mentioned in the receipt, and that it was part 
of the agreement and transaction in which the exchange 
was made that the check should be used only in case the 
defendant should purchase through the plaintiff, as agent, 
the lands mentioned in the receipt, and the plaintiff should 
procure satisfactory written contracts of sale from such 
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owners within one week after October 23, 1902, in which 
event the money represented by the check should be ap- 
plied in part payment of the purchase price, but that other- 
wise the check should be returned unused to the defendant. 
It was further pleaded that the plaintiff had failed to pro-. 
cure such contracts within the time specified, and that by 
‘reason of such failure the consideration for the check had 
wholly failed. , 

To this answer the plaintiff, in the first instance, filed 
a reply consisting of a general denial of new matter, but 
he subsequently asked leave to withdraw the same and 
file an amended reply in which he sought to plead spe- 
cifically that it was a part of the agreement that the check 
should be paid immediately upon the securing, by the 
plaintiff, of the approval of the owners of the lands to the 
sale thereof, and that in reliance upon said agreement the 
plaintiff had, upon procuring contracts from such owners, 
advanced to them $450 of his own money. The motion 
for leave to amend was denied. We think this ruling 
was erroneous. The new matter offered to be pleaded is 
not inconsistent with the petition, and it tends to supple- 
ment as well as to contralict the account of the oral agree- 
ments and understandings pleaded in the answer. 

There was a trial at which the plaintiff’s version of the 
transaction, except so much thereof as was recited in the 
proposed amended reply, was testified to, and in which it 
was also testified that the plaintiff procured contracts 
executed by the landowners and tendered them to the de- 
fendant for execution by him before an attempt was made 
to negotiate or collect the check, and that the defendant 
repudiated his agreement and refused to examine and 
approve or disapprove the contracts, and that the plain- 
‘tiff was himself the owner of one quarter section of the 
land, which he was and at all times had been ready and 
willing to convey, or contract to convey, pursuant to the 
agreement. At the conclusion of the plaintiff’s testimony 
the court instructed a verdict for the defendant, and the 
“plaintiff prosecutes error. a 
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We think there is no merit in the contention of the de- 
fendant in error that the agreement between himself and 
the plaintiff was void under the statute of frauds, and 
that it is a matter of no significance that the plaintiff 
was the owner of a quarter section of the land. The de- 
fendant, as it appears, was desirous of purchasing a quan- 
tity of 640 acres of land lying in a body, and undertook, 
by means of the check, to entrust the plaintiff with a 
fund with the use of which the latter was authorized to 
procure valid contracts for the conveyance of the lands to 
the defendant for a specified aggregate price, toward the 
payment of which the amount of the check was to be ulti- 
mately applied. That is a contract, and, if the plaintiff 
has in good faith performed his part of it, he is entitled, 
at the least, to be reimbursed to the extent of the amount 
of the check for the moneys he has expended in the under- 
taking. Whether. the defendant could have been com- 
pelled to execute the contracts, or accept conveyances of 
the land and pay the purchase price, or obligate himself so 
to do, are questions, we think, quite foreign to this record 
and which we do not undertake to decide. 

It is recommended .that the judgment of the district 
court court be reversed and a new trial granted, with leave 
to the parties to amend their pleadings. 


OLDHAM and Epperson, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment: of the district 
court be reversed and a new trial granted, with leave ~ 
to the parties to amend their pleadings. 

REVERSED. 
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AUGUST WAGNER VY. THEODORE WOLF ET AL. 
Frtep Fesruary 22, 1906. No. 14,115. 


Attachment: Disso.tution. The subsequent purchaser of lands on 
which an order of attachment has been levied cannot question 
the existence of the grounds for the issuance of the writ; to the 
attachment debtor alone belongs that right. Meyer, Bannerman 
& Co. v. Keefer, 58 Neb. 220, followed and approved. 


Error to the district court for Platte county: CONRAD 
HOLLENBECK, JUDGE. Affirmed. 


A. M. Post and August Wagner, for plaintiff in error. 
Rk. W. Hobart, contra. 


OLDHAM, C. 


This is a contest between an attaching creditor and a 
subsequent purchaser of the real estate on which the at- 
tachment had been levied. The facts underlying the con- 
troversy are that on the 7th day of November, 1903, the 
attaching creditor, Theodore Wolf, began an action 
against Martin Luchsinger in the district court for Platte 
county, Nebraska, by filing his petition and asking for a 
judgment against the defendant on certain notes and ac- 
counts. In aid of said cause of action the plaintiff below 
caused an order of attachment to be issued against defend- 
ant Luchsinger on the ground “that defendant: has ab- 
sconded with intent to defraud his creditors, has left the 
county of his residence to avoid the service of summons 
upon him, and so conceals himself that a summons cannot 
be served upon him, and that defendant fraudulently con- 
tracted the debt and incurred the obligation for which suit 
is brought.” On the 12th day of November the order of 
attachment was levied on the interest of the defendant, 
subject to certain liens, in the undivided one-fourth part 
of 480 acres of land in Platte county. The summons was 
returned “not found.” Thereafter, on the 23d and 24th 
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days of November following, the intervener, August Wag- 
ner, aS attorney for other creditors, began two other suits 
against the defendant, and procured orders of attachment 
on affidavits charging practically the same causes as those 
contained in the affidavit of plaintiff Wolf. These latter 
affidavits were verified by the intervener, and each of the 
subsequent attachments were levied on the defendant’s 
interest in the 480 acres of land above mentioned. 

On the 7th day of January, 1904, the intervener, having 
ascertained that defendant Luchsinger was working at 
the carpenter’s trade in Wayne county, Nebraska, ar- 
ranged for a meeting with him at Norfolk, Nebraska, and 
there entered into an agreement with the defendant for 
the purchase of his interest in the Platte county land. 
The evidence shows that the intervener paid the defend- 
ant $200 in money and agreed to assume and pay certain 
judgments and liens against the land, as well as some other 
claims that had not been reduced to judgment. In con- 
formity with this agreement Luchsinger executed and de- 
livered a warranty deed to the intervener for his undivided 
one-fourth interest in the land. This deed contained the 
following covenant: “That I am lawfully seized of said 
interest, that they are free from incumbrance, except judg- 
ments and attachments.” It is claimed by the intervener 
that at this interview at -Norfolk defendant agreed that 
he would not enter any appearance in the attachment suit 
of the plaintiff Wolf, and that he authorized the inter- 
vener to appear as his attorney in said cause, and agreed 
to aid the intervener in defeating Wolf’s claim by filing 
a counterclaim, which would at least reduce the claim of 
plaintiff to a sum not to exceed $80. Shortly after the ex- 
ecution of the deed plaintiff Wolf discovered the where- 
abouts of defendant Luchsinger and went, with his at- 
torney, to have an interview with him. The result of this 
meeting was that defendant signed and verified an answer 
in which he admitted plaintiff’s cause of action and di- 
rected plaintiff to file the same for him. After this answer 
was filed the intervener and his cocounsel, Judge Post, 
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procured an affidavit from defendant, in which he claimed 
that he did not understand what he was doing when he 
filed the answer, and on this showing the court permitted 
the counsel to withdraw defendant’s answer. Thereupon 
they filed for defendant a motion to dissolve the attach- 
ment on the ground, among numerous others, that the 
statements contained in the affidavit were severally un- 
true. After the filing of this motion the cause was con- 
tinued for the purpose of filing counter-affidavits, and 
plaintiff procured an affidavit from the defendant admit- 
ting the causes of the attachment, and denying that he 
had ever authorized the intervener and Judge Post to 
appear for him as counsel in the case. 

These attorneys thereupon asked leave of the court to 
withdraw their further appearance for the defendant in 
the case. Then August Wagner filed an intervening peti- 
tion, alleging that he was the owner of the premises on 
which the attachment was levied, and on this intervening 
petition moved to dissolve the attachment, for the reason 
that the statements contained in the affidavit of attach- 
ment were severally untrue, and for other reasons not 
necessary to enumerate. The court below permitted the 
intervention, and intervener’s motion to dissolve the at- 
tachment was determined, by agreement, on affidavits and 
counter-affidavits, as well as oral testimony taken before 
the court. On the hearing of the motion, the attachment 
was sustained and the defendant’s interest in the prem- 
ises was ordered to be sold for the satisfaction of the 
plaintiff’s lien. To reverse this judgment the intervener 
brings error to this court. 

It is contended in the brief of the intervener that the 
evidence is not sufficient to sustain the finding of the 
trial court, viz., that defendant Luchsinger had absconded 
from his usual place of abode with intent to defeat his 
creditors at the time the attachment was levied. With 
reference to this contention, we would say, after an ex- 
amination of the testimony in the record, that we think 
the evidence is sufficient to sustain this finding. But, 
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even if it were not, the intervener would not be in position 
to avail himself of this defect in the testimony. In Meyer, 
Bannerman & Co. v. Keefer, 58 Neb. 220, certain mort- 
gagees of chattels levied upon in an attachment proceed- 
ing were permitted by the court below to intervene and 
deny the allegations of the affidavit for attachment. In 
disposing of the question, Norvat, J., said: 

“It is argued that the county court erred in allowing 
the bank and Nancy J. Keefer to intervene. Jn our view 
it is unnecessary to consider this question or venture an 
opinion thereon. It is obvious that they had no right to 
move for a dissolution of the attachment, and the sustain- 
ing of their motion was clearly erroneous. Rudolf v. 
McDonald, 6 Neb. 163; Deere v. Eagle Mfg. Co., 49 Neb. 
385; Ward v. Howard, 12 Ohio St. 158; First Nat. Bank of 
Madison v. Greenwood, 79 Wis. 269; 1 Shinn, Attachment 
and Garnishment, sec. 350. The debtor alone had the right 
to assail the attachment on the proune that the affidavit 
on which the writ issued was untrue.” 

The entire proceeding is valid on its face, and we think 
that the intervener’s personal, as well as constructive, no- 
tice of the attachment proceeding and the recitals in his 
deed should forever close his mouth from complaining of 
any technical irregularities in the record. We therefore 
recommend that the judgment of the district court be 
affirmed. 


AMES and EprErRSON, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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Rose y. Dempster Mill Mfg. Co, 


ELLA M. ROSE v. DEMPSTER MILL MANUFACTURING 
COMPANY. 


Fitep Fesrvary 22, 1906. No. 14,136. 


Evidence examined, and held sufficient to sustain the judgment of the 
district court. 


Error to the district court for Gage county: WILLIAM 
H. KELLIGAR, JUDGE. Affirmed. 


G. M. Johnston, for plaintiff in error. 


Rinaker & Bibb, Hazlett & Jack and F. M. Prout, 
contra. 


OLDHAM, C. 


This suit had its origin in an action by the plaintiff 
below, who is also plaintiff in error, to foreclose a real 
estate mortgage on certain lands situated in Gage county, - 
Nebraska. The mortgage was executed by defendant 
Hoyt and wife, and after the execution of the mortgage 
the property was conveyed subject to the mortgage to the 
defendant Dempster Mill Manufacturing Company. When 
the suit to foreclose the mortgage was filed, the petition 
alleged, in substance, that the defendant Dempster com- 
pany had assumed and agreed to pay the mortgage as part 
of the purchase price of the premises. There was personal 
service on the Dempster company, and Honorable F. N. 
Prout was employed by the company to defend the action. 
Promptly after his enployment Mr. Prout filed a motion 
to require plaintiff to give security for the costs, the 
plaintiff being a nonresident of the county. This motion 
was filed in vacation, and remained on the files for some 
time, when it was confessed by the plaintiff without the 
knowledge of Mr. Prout, and proper security was given. 
When the court convened, after the filing of the motion, 
Mr. Prout was in attendance as a member of the state 
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senate of Nebraska, at Lincoln. It appears from the tes- 
timony that he spoke to the Honorable C. B. Letton, the 
judge of the district court, who was about to hold court in 
Gage county, and requested the judge not to take any 
action in any of the cases in which he (Prout) was en- 
gaged without giving him notice. In response to this 
request, Judge Letton said that he would see that no 
undue advantage was taken of Mr. Prout’s absence, and 
that no orders would be made in cases in which he was 
interested without giving him an opportunity to be pres- 
ent and to be heard. Relying on this assurance Mr. Prout 
did not appear at the court in Gage county, and the clerk 
of the court, by inadvertence, had not entered his name on 
the docket as attorney for the Dempster company in this 
case. When the case was reached the defendant was given 
leave to file an answer, but no notice of such fact was com- 
municated to Mr. Prout because the court was unaware 
that this was one of his cases. On default of answer a 
decree was rendered in the foreclosure proceeding, which 
found, among other things, that the Dempster mill com- 
pany had assumed and agreed to pay the mortgage as part 
of the purchase price of the premises. On the coming in - 
of the report of the sale there was a deficiency of nearly 
$1,700, which was entered as a personal judgment against 
the defendant mill company. 

At a subsequent term of the court the defendant mill 
company filed its petition under section 602 et seq. of the 
code to set aside the default formerly entered against it 
and to permit it to defend against its liability for a per- 
sonal judgment. An answer was tendered with the peti- 
tion, denying that the defendant had ever assumed or 
agreed to pay the mortgage in controversy. A hearing on 
the application to set aside the default was had before the 
same learned trial judge who had entered the original de- 
fault, and who was personally familiar with the diligence 
or laches with which defendant’s attorney had attempted to 
defend the action. On such hearing the application to set 
aside the default was granted and defendant was permitted 
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to answer. This order of the district court was afterwards 
brought to this court for review, but the proceeding was 
dismissed because the order setting aside the default was 
not a final order. Thereafter issue was joined on the 
answer of the defendant denying its liability for a per- 
sonal judgment in the action. On the hearing of this 
issue the testimony clearly established the fact that the 
defendant had neither by the terms of the deed nor in 
any other manner ever asSumed or agreed to pay the 
mortgage ‘in controversy. On this showing the court ren- 
dered its judgnient in favor of the defendant, and to 
reverse this judgment plaintiff brings error to this court. 

We have examined the testimony contained in the bill 
of exceptions, and are satisfied that the evidence fully 
warrants the conclusion reached by the trial court, and 
that the judgment rendered is the only one that could be 
supported by either the law or the conscience of the case. 
We therefore recommend that the judgment of the dis- 
trict court be affirmed. 


AMES and Epperson, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 


AFTIRMED. 
LETTON, J., not sitting. 


CUDAHY PACKING COMPANY VY. RocH WESOLOWSKI. 
Finep Fesruary 22, 1906. No. 14,150. 


1. Trial: HarmuLess Error. Action of the trial court in the admission 
of evidence examined, and held not prejudicial. 


2. Master and Servant. The master does not guarantee the safety 
of his servants. He is not bound to furnish them an absolutely 
safe place to work in; but is bound simply to use reasonable 
care and prudence in providing such a place. 
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3. Contributory Negligence. When one is placed by the negligence 
of another in a situation of peril, his attempt to escape danger, 
even by doing an act which is also dangerous and from which 
injury results, is not contributory negligence such as will pre- 
vent him from recovering for an injury, if the attempt was one 
such as a person acting with ordinary prudence might, under 
the circumstances, make. Lincoln Rapid Transit Co. v. Nichols, 
37 Neb. 332, followed and approved. 


4. Instructions examined, and held not prejudicial. 


Error to the district court for Douglas county: WIL- 
LIAM A. REDICK, JUDGE. Affirmed. 


Greene, Breckinridge & Kinsler, for plaintiff in error. 


James H. Van Dusen, contra, 


OLDHAM, C. 


This was an action for personal injuries sustained by 
the plaintiff in the court below while in the employ of the 
defendant packing company. The facts underlying the 
controversy are that the plaintiff was an employee of the 
company in the meat canning department of its packing 
house. His duties were to wheel on a truck cans of meat 
from the canning room to the cooking rocm and place them 
in retorts where they might be cooked. There were two 
rows of these retorts running north and south in the cook- 
ing room, with one kettle and five retorts in each row. 
The retorts were about five feet in height and three feet 
in diameter, and stood two feet apart in the rows, the rows 
being two and one-half feet apart. There were steam 
pipes leading into the room, and between the two rows 
of retorts was a pipe leading into each one of the retorts, 
which supplied the steam for cooking the meat. The re- 
torts, when filled with cans of meat, were covered with 
metallic tops, fastened to the floor with screws. In the 
cooking room, west of the rows of retorts and running 
parallel with them, was a passage way about ten feet wide 
along which the employees could wheel the trucks holding 
the cans of meat on entering or leaving the room. At the 
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time of the injury plaintiff had entered the cooking room 
with a truck-load of meat cans and had unloaded them into 
the third retort from the south end in the row on the 
west side, marked “Retort No, 6” in the diagram admitted 
in evidence. Two feet south of this retort was retort 
No. 4, and two and one-half feet cast of No. 4 stood retort 
No. 8, as marked on the diagram. When plaintiff had 
filled retort No. 6 with cans of meat, he was standing on 
the southeast side of the retort, fastening the top upon 
it with a screw, when suddenly the bonnet or valve blew 
out of the steam pipe between retorts No. 3 and No. 4, and, 
according to plaintiff’s testimony, about three feet from 
plaintiff, and behind him. When the bonnet was blown 
out of the pipe, the steam escaped with considerable noise 
and filled the room with vapor, and plaintiff, acting on the 
impulse of the moment and fearing injury from the escap- 
ing steam, ran forward and fell over the handle of the 
truck, which had been left near the retort, and sustained 
serious injuries from the fall, for which he sought to re- 
cover damages from the defendant. 

The petition, after carefully reciting each fact connected. 
with the injury, alleged that the plaintiff was “injured 
throngh the carelessness and negligence of defendant in 
failing to furnish him a safe place to work, * * * in 
aliowing iv be uscd and remain in said pine an old and 
worn out stopcock, and steam shut-off with defective 
threads thereon, so worn and destroyed as to make the 
same unable to withstand the pressure of steam within 
the pipe, and in placing a higher pressure and greater 
quantity of steam in said pipe than the same was made 
or intended to withstand or able to hold, all of which facts 
were well known to the defendant, * * * and all of 
such facts this plaintiff had no knowledge or information 
of prior to said injury.” In support of this allegation 
of negligence plaintiff, over the objections of defendant, 
introduced testimony tending to show that a very short 
time before the accident the attention of the defendant’s 
superintendent of the cooking and canning rooms was 
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called to the fact that the steam pipe in controversy was de- 
fective; that a plumber, called for that purpose, examined . 
the pipe and called the attention of the superintendent 
to the fact that the threads on the screw of the bonnet 
would not resist the pressure of the steam within the 
pipe; that, with this knowledge, the superintendent, in sub- 
stance, told the plumber to replace the defective bonnet in 
the pipe for the rest of the day, as he did not wish to lose 
the time necessary to get a new bonnet until the next 
morning, when it could be put in without delaying the 
work. 

The answer to the petition was in effect a general denial, 
a plea of contributory negligence, and an allegation that, 
if steam was negligently permitted to escape from the pipe, 
such negligence was that of a fellow sevant, and not that 
of the defendant. On issues thus joined there was a trial 
to the court and jury, verdict for plaintiff, judgment on 
the verdict; and to reverse this judgment defendant brings 
error to this court. 

There are four allegations of error called to our atten- 
tion in defendant’s brief, and these we will consider in 
the order assigned. 

The first allegation is that “the plaintiff was permitted 
to prove that he was frightened by the noise of the escap- 
ing steam, whereas the claim in the petition is that it was 
‘so hot and in such volume as to put his life in jeopardy.” 
This allegation of error in the face of the petition and 
the very gist of plaintiff’s right, if he had any, to recover 
for his injury might with propriety be passed over as 
purely specious. Plaintiff’s petition, as before stated, had 
set out with great care and precision each ultimate fact 
connected with the injury, and, as accounting for plain- 
.tiff’s action in running forward and falling over the handle 
of the truck, it had alleged that the discharge of steam from 
the pipe behind him had put his life in jeopardy, and that 
the steam had filled the room with mist, so that he could 
not see the objects around him. It is basic that, having 
alleged the ultimate facts on which a recovery was predi- 
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cated, he was entitled to prove the logical and reasonable 
results arising from such facts; and it seems to us that, 
having alleged and introduced competent evidence to prove 
that a large volume of steam was suddenly and violently 
discharged from the pipe by the blowing out of the bonnet 
only three feet behind him, the fact that he was frightened 
by the noise of this explosion was a logical result of such 
occurrence. 

The second allegation of error is as to “the incompetent 
and irrelevant testimony regarding the conversation be- 
tween the steam-fitter and the superintendent.” We have 
already set out the purport of this conversation in our 
statement of the proof offered by the plaintiff. With refer- 
ence to this allegation it is said in defendant’s brief: “The 
point is that upon plaintiff’s theory of this case it makes 
no difference what the steam-fitter said to the superintend- 
ent of this department or what the superintendent said to 
the steam-fitter about the valve, and that conversation 
could only be introduced to establish a fact over which 
there was no dispute, viz., that the valve which blew out 
was defective.” The areument against this contention is 
that it never was admitted by the defendant that the valve 
or bonnet was defective, although it is true no evidence 
was introduced by the defendant in denial of such fact. 
And again, the answer had pleaded that, if the pipe was 
defective, the negligence in permitting such defect was that 
of a fellow servant, and not of defendant. Consequently, 
the testimony offered was very material to plaintiff’s right 
of recovery for the purpose of showing actual knowledge 
of the defcctive condition of the valve by the vice-principal 
of defendant, who was not a fellow servant of the plaintiff. 

The third allegation called to our attention in the brief 
is that “the testimony discloses no duty from the defendant 
packing company, the violation of which caused his (plain- 
tiff’s) fright and injury.” It is true, as said in Harley v. 
Buffalo Car. Mfg. Co., 142 N. Y. 31, “the master does not 
guarantee the safety of his servants. He is not bound to 
furnish them an absolutely safe place to work in, but is 
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found simply to use reasonable care and prudence in pro- 
viding such a place.” If the steam had escaped because 
of a latent defect in the bonnet, or from any other purely 
accidental cause, which ordinary prudence on the part of 
the defendant’s vice-principal could not have reasonably 
foreseen, there would be much weight in the contention 
that the proximate cause of the injury was not traced to 
a duty that the defendant, as a master, owed to the plain- 
tiff, as its servant. But when, as in the case at bar, the 
fact of actual knowledge of defendant’s superintendent of 
the defective condition of the bonnet is submitted to the 
jury for a special finding, at the request of defendant, and 
the jury answer, in substance, that the superintendent did 
know of the defective condition of the bonnet when he di- 
rected the plumber to put in the pipe, we can hardly say, 
as a matter of law, that the conduct of the master showed 
reasonable care and prudence in providing for the safety 
of his employees. If, then, the evidence offered was suf- 
ficient to sustain a finding of negligence on the part of the 
defendant in the use of a defective bonnet in the steam 
pipe near the plaintiff’s place of employment, the question 
arises as to whether such negligent act is so linked in the 
chain of causality that resulted in the injury as to consti- 
tute the proximate cause thereof. It is plain that either 
the negligence of the defendant, in putting plaintiff in a 
place of apparent great peril and thereby causing him to 
suddenly elect to run away from the apparent danger, 
was the moving cause of the injury, or the injury was the 
direct result of plaintiff’s own want of care in colliding 
with the handle of the truck. In Lincoln Rapid Transit 
Oo. v. Nichols, 837-Neb. 382, it is said : 

“\Vhen one is placed by the negligence of another ina. 
situation of peril, his attempt to escape danger, even by 
doing an act which is also dangerous and from which 
injury results, is not contributory negligence such as will 
prevent him from recovering for an injury, if the attempt 
was one such as a person acting with ordinary prudence 
snight, under the circumstances, make.” 
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We therefore conclude that, under the evidence in this 
case, the question of defendant's negligence being the proxi- 
mate cause of the injury was a question of fact for the 
determination of the jury. 

The last contention urged is that the court, by giving 
paragraph 4 of the instructions, on his own motion, made 
“the master an insurer of his servant’s safety.” This 
paragraph is as follows: “You are instructed that it is the 
duty of every master to conduct his business with reason- 
able care and prudence, so as not to negligently or care- 
lessly subject his servants to any danger not ordinarily 
incident to or conuected with his employment, and it is 
the duty of the master to furnish bis servants with a rea- 
sonably safe working place, and if, through the negligence 
of the master, the place where the servant was required to 
work is rendered unsafe, and, because thereof, the servant 
is injured, then the master is liable in damages for such 
injury, unless the servant was guilty of negligence or want 
of ordinary care which contributed to such injury.” We 
are wholly unable to understand how this instruction, read 
as a whole, as it must be, could be fairly interpreted as, in 
effect, telling the jury that the master is the insurer of his 
servant’s safety. The instruction merely tells the jury 
that the master owes a duty of using reasonable care and 
prudence in providing a safe place for his servant, and that 
it is only when by the negligence of the master the place 
is rendered unsafe that the master is liable. An instruc- 
tion that only requires reasonable care on the part of the 
master is in direct conflict with the idea that the master 
is an insurer of the safety of his servants. 

Finding no reversible error in the record, we recommend 
that the judgment of the district court be affirmed. 


AMES and Epperson, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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WaLteR W. HACKNEY, TRUSTEE, APPELLEE, V. RAYMOND 
BROTHERS CLARKE COMPANY, APPELLANT. 


Fitep Frsruary 22, 1906. No. 14,429. 


1. Case Followed. Hargreaves Brothers v. Hackney, 74 Neb. 700, fol- 
lowed and approved. 

2. Trial: Harmiess Error. Action of the trial court in the admission ; 
of evidence examined, and held not prejudicial. 


APPEAL from the district court for Lancaster county: 
LINCOLN Frost, JUDGE. Affirmed. 


Wilson & Brown, for appellant. 
John 8. Bishop and R. 8. Mockett, contra. 


OLDHAM, C. 


This was an action by the trustee in bankruptcy of 
Julius M. Erlenborn to recover from the defendant in the 
court below the amount of an alleged preference received 
by it as a creditor of the bankrupt. There was a trial of 
the issues to a jury in the court below, a verdict for the 
plaintiff, judgment on the verdict, and to reverse this judg- 
ment defendant has appealed to this court. 

This case, with the companion case of Hackney v. Har- 
greaves Brothers, is before the court for review a fifth time. 
A full statement of the issues involved in the controversy 
is contained in our former opinions. See Hackney v. 
Raymond Bros. Clarke Co., 68 Neb. 624; Hackney v. Har- 
greaves Bros., 3 Neb. (Unof.) 676, and the opinion on re- 
hearing of the two cases by Hotcoms, C. J., in 68 Neb. 
633, and the recent decision in Hargreaves Bros. v. Hack- 

ney, 74 Neb. 700. In these opinions the law of the case 
has been fully determined, and the fact that the preference 
was illegal under the provisions of the national bankruptcy 
law is settled. The instructions complained of in the 
instant case are of the same nature and effect as those 
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given in the last hearing of Hackney v. Hargreaves Bros., 
and held in our last opinion not to have been prejudicial. 
In fact, there is but one contention in this case that was 
not urged and determined adversely to the defendant’s 
claim in the recent opinion, and that is as to the alleged 
errors of the trial court in permitting plaintiff’s counsel 
to refresh the memory of Erlenborn, the bankrupt, by call- 
ing to his attention his testimony at one of the former 
hearings of the case. Erlenborn was plainly a hostile and 
unwilling witness, and we do not think the court abused 
his discretion in permitting plaintiff’s counsel to lead 
him and refresh his memory, if possible, by calling his 
attention to his testimony at a former hearing of the case. 
It is clear to us that under the law of the case, as deter- 
mined in our former opinions, no other judgment than the 
one rendered could be supported by the testimony. 

We therefore recommend that the judgment of the dis- 
trict court be affirmed. 


AMEs and Lerron, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 
AFFIRMED. 


WILLIAM MEDLAND, APPELLEE, Vv. DAVID VAN ETTEN ET 
AL., APPELLANTS, 


Fitep Fesruary 22, 1906. No. 14,113. 


1. Tax Certificate: ForecLtoscure: Res JupicatTa. Where, in an action 
foreclosing a tax sale certificate,an issue as to the metes and 
bounds of a certain lot is presented and determined by the court, 
such an issue is thereby concluded, and a sale of the lot described 
in the decree of foreclosure will not be disturbed, upon a motion 
to set the same aside for irregularity in the description. 


2. Decree: Dormancy. Section 482 of the code, which provides when 
a Judgment shall become dormant and cease to operate as a Hen 
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on the real estate of the judgment debtor, does not apply to a 
decree for the sale of specific real property. Herbage v. Ferree, 
65 Neb. 451. 


3. Tax Liens: Priorrrms. Taxes levied and assessed for general rev- 
enue purposes constitute a lien superior to the lien of a tax sale 
certificate issued thereto. 


4. Appraisal: Review. There being no evidence of fraud, the ap- 
praised value of real estate under an order of sale will not be 
set aside. 


6. Judicial Sale: Onsecrions. One holding the equity of redemption 
cannot be heard to complain that the purchaser at a judicial 
sale, who bids as trustee for plaintiff, is not such trustee. 


6. 


The viewing of the property by the judge who de- 
cided the motion to set aside a sale thereof is not error. 


APPEAL from:the district court for Douglas county: 
WILLIS G. SEARS, JUDGE. Affirmed. 


David Van Htten, for appellants. 


H. P. Leavitt, contra. 


EPPERSON, C. 


This is an appeal from an order of the district court 
for Douglas county confirming a sale of real estate made 
under a decree for the foreclosure of a tax sale certifi- 
cate. The decree of foreclosure was entered May 2, 1894, 
and the appellants prosecuted proceedings in error in 
this court, seeking to reverse the decree of foreclosure, 
which was, however, affirmed. See Van Htten v. Med- 
land, 53 Neb. 569. The mandate then issued commanded 
the lower court to cause execution to issue, carrying into 
effect the said judgment in the manner provided by law. 
On November 6, 1902, an order of sale was issued to the 
sheriff of Douglas county, who proceeded to sell the prop- 
erty named in the decree, complying with all statutory 
provisions. The appraisers valued the property at 
$2,000, and from this deducted the amount of prior liens 
$701.82, appraising the interests of the appellants at 
$1,298.18. The property was sold on the 23d of Decem- 
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ber, 1902, by the sheriff to Florence Leavitt, trustee for 
the plaintiff, for $900. Prior to the sale appellants filed 
objections to the appraisement, and immediately after 
the sale filed a motion to set the same aside. On the first 
day of August, 1904, the district court overruled the 
motion to set aside the sale, and granted the appellee’s 
motion to confirm. From this order the defendants ap- 
peal. 

Several questions are presented which demand separate 
consideration. First. Appellants insist that the prop- 
erty sold is not the property covered by the lien fore 
closed. The petition describes the property as follows: 
“Sublot thirteen (13) of lot nine (9), Capitol Addition, 
or more particularly described as follows: All that piece 
or parcel of land commencing at the point on the south 
line of Harney street, eighty-one (81) feet west of the 
west line of C. W. Keyes’ land, running thence west forty 
(40) feet, thence south one hundred and twenty (120) 
feet, thence east forty (40) feet, thence north one hun- 
dred and twenty (120) feet to the place of beginning.” 
In their answer appellants denied that said property was 
more particularly described as recited in the petition, 
and alleged that it was more particularly described as 
follows: “Commencing at a point in the south line of 
Harney street seventy-four (74) feet west of C. W. Keyes’ 
land, and running thence west on the south line of Har- 
ney street fifty-one (51) feet to a stake, thence south one 
hundred and twenty-six (126) feet to a stake, thence east 
fifty-one (51) feet to a stake, and thence north one hun- 
dred and twenty-six (126) feet to the place of beginning; 
that said last described land is the only sublot thirteen 
(13) in lot nine (9) in Capitol Addition to the city of 
Omaha.” The court found that the more particular de 
scription of said sublot thirteen (13), in block nine (9), 
was as alleged in the answer, reciting in decree of fore- 
closure the description thereof by metes and bounds, and 
ordered “that the property above described, to wit, sub- 
lot thirteen (18) of lot nine (9), in Capitol Addition to 


VoL. 75] JANUARY TERM, 1906. 797 


Medland y. Van Etten. 


the city of Omaha, be sold, and an order of sale shall 
issue,” etc. It is apparent that the property described in 
the decree was sublot thirteen (13) of lot nine (9), in 
Capitol Addition, and that that was the property sold. 
If an error, the appellants’ remedy existed at that time; 
they had an opportunity then to challenge the trial 
court’s attention thereto in their motion for a new trial, 
and to present it to this court in their petition in error, 
in their proceeding then instituted to procure a reversal 
of the decree of foreclosure. The presenting of this ques- 
tion now, in opposing the confirmation, is in the nature 
of a collateral attack upon the decree, to which it is not 
subject. Logan County v. McKinley-Lanning L. & T. Co., 
70 Neb. 399. This question goes to the merits of the case, 
and is not now subject to review. Thompson v. Purcell, 
63 Neb. 445; Beatrice Paper Co. v. Beloit Iron Works, 46 
Neb. 900. 

Second. As a further reason for setting aside the sale, 
appellants claim that the decree had become dormant, and 
proceedings thereunder barred by limitation. Section 
482 of the code prescribing when judgments shall become * 
dormant, and the lien thereof cease to exist upon real 
estate, does not refer to decrees for the foreclosure of tax 
certificates. Herbage v. Ferree, 65 Neb. 451. Appellants, 
however, rely upon section 509 of the code, which also, 
we believe, refers to judgments in personam only. But, 
if otherwise, by express terms it defeats the appellants’ 
contention. It provides, among other things, the follow- 
ing: “But in all cases where judgment has been or may 
be rendered in the supreme court, and any special man- 
date awarded to the district court to carry the same into 
execution, the lien of the judgment creditor shall con- 
tinue for five years after the first day of the next term of 
the district court to which such mandate may be de. 
livered.” The mandate was filed in the clerk’s office 
July 26, 1898, and the order of sale issued within five 
years thereafter. The decree has never become inopera- 
tive by lapse of time. 
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Third. It is claimed that, in arriving at the value of 
appellants’ interest, the appraisers deducted from the real 
value subsequent and not prior liens. The amount de- 
ducted as prior incumbrance was the sum of the taxes 
levied for general revenue purposes for the years 1894 to 
1902, inclusive, as shown by the certificates of the county 
and city treasurers. The lien foreclosed was a certificate 
for the sale of taxes levied for the year 1886. Taxes 
levied subsequent to the date of the certificate constituted 
a lien superior to the lien of the certificate, and the sum 
thereof was properly deducted from the real value. 

Fourth. The appellants, for a further reason, main- 
tain that the property was fraudulently appraised too 
low. All evidence presented as to the value of the prop- 
erty was by affidavits, and very unsatisfactory. The ap- 
praisement of the property November 12, 1902, fixed the 
amount of the minimuin bid which the sheriff was au- 
thorized to receive. In support of this allegation appel- 
lants introduced in evidence affidavits used at a former 
hearing, which related to the value of the property in 
1891. Counter-affidavits indicated the value in June, 
1904. Such proof is not entitled to consideration, as it 
goes to show the value at times so distant from the date 
of the appraisal that we cannot reasonably presume that 
the property did not change in value A few affidavita 
were, however, relevant. The appellant David Van Etten 
himself recites that the buildings upon the premises are 
of the value of $4,000; and another affiant informs the 
court as follows: “I unhesitatingly say that any ap- 
praisement of said property at $2,000, or any approximate 
sum, is not only inadequate, but a gross fraud.” And 
C. D. Hutchinson says: “I have no hesitancy in saying 
that any appraisement of said property for the sum of 
$2,000, or several times that sum, is not only a fraud, but 
a gross outrage.” No other evidence was given to im- 
peach the appraisement, and the affidavits submitted are 
insufficient for that purpose. The appraisers were dis- 
interested, and were acting under oath, and their valua- 
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tion should not be discarded except upon evidence of 
fraud. 

Fifth. It is argued that the sale should be set aside 
because it is not shown that the purchaser is plaintiff’s 
trustee as she claims to be. The sheriff’s return desig- 
nated the purchaser as trustee for the plaintiff. No other 
evidence on this point is presented. In an issue joined 
between the sheriff and the plaintiff, or between the 
plaintiff and purchaser, this would not be competent evi- 
dence, but appellants are not concerned in the relation- 
ship existing between the appellee and purchaser, and 
cannot be heard to complain. ‘ 

Sixth. Appellants complain that the trial court re- 
ceived. evidence in the absence of the appellants, and in 
support of this contention gave evidence, embodied in an 
affidavit, that the judge, prior to his decision, and while 
he had the matter under consideration, in answer to a 
question asked by the affiant, made the statement: “That 
he would not make said decision until he went up with 
a good real estate man to advise him as to the value of 
said property, and examine it.” And further, that the 
judge was seen in the vicinity, apparently observing the 
premises, with a companion unknown to affiants. This 
is insufficient for the purpose of showing that the court 
considered or heard evidence other than is presented in 
’ the bill of exceptions. The viewing of the premises by 
the judge who heard and decided the motion is not error. 

The proceedings in the district court ‘were regular, and 
we recommend that the judgment be affirmed. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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ELLerY R. HuUM®e v. CLARENCE I. MILLER ET AL. 
JAMES M. WECKERLEY, APPELLEE, V. GLOBE LOAN & TRUST 
COMPANY ET AL., APPELLANTS, 


Fitep Fespruary 22, 1906. No. 14,155. 


Insolvent Banks: Bonp or Orricers. By the execution of a bond to 
the state as provided by section 34, chapter 8, Compiled Statutes, 
‘py the officers of an insolvent bank, conditioned upon the full 
settlement of all the liabilities of such bank, the officers and 
sureties assume the burdens of the bank’s liquidation, and can- 
not use the assets in paying the expenses thereof to the prejudice 
of creditors. 


APPEAL from the district court for Douglas county: 
WILLIS G. SEARS, JUDGE. Affirmed. 


A. 8. Churchill, for appellants. 
E. Wakeley and A. C. Wakeley, contra. 


EPPERSON, C. 


The plaintiff obtained a decree for the foreclosure of a 
tax sale certificate in the district court for Douglas county, 
which resulted in a judicial sale of the land. The sale 
was confirmed on the 7th day of April, 1902, and there 
remained in the hands of the clerk of the court a surplus 
of $510.93, after paying the amount due plaintiff aud the 
costs of foreclosure. When the suit was begun, the land 
was incumbered by a mortgage given by the defendants 
Miller and Jacks to the Globe Loan & Trust Company for 
an amount greater than the surplus. No part of this 
mortgage has ever been paid, and the surplus funds must 
be paid to whomsoever is entitled thereto under and by 
virtue of the aforesaid mortgage, according to their re- 
spective rights and equities. The original parties to the 
suit are not concerned, and the issues are here presented 
by interveners. For a full understanding of the claims of 
the respective parties, a brief review of the history of the 
Globe Savings Bank from June, 1896, is necessary. 
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In 1896 an application was made by the attorney general 
in the district court for Douglas county for the appoint- 
ment of.a receiver for the Globe Savings Bank, herein- 
after referred to as the bank. On the 9th day of June, 
1896, the Globe Savings Bank, as principal, and: Cadet 
Taylor, David C. Mount, Globe Loan & Trust Company 
and Henry O. Devries, since deceased, as sureties, executed © 
a bond to the state, and thereby obligated themselves to 
settle in full all the liabilities of the Globe Savings Bank 
within three years from June 26, 1896. Upon the execu- 
tion of this bond the application for the appointment of a 
receiver was withdrawn, and the assets of the bank, then 
in the custody of a state bank examiner, were returned, 
and the settlement of the bank’s business was entrusted to 
Cadet Taylor. Among its assets were the notes and mort- 
gage given by Miller and Jacks, which had been assigned 
by the Globe Loan & Trust Company to the bank. Some 
of the debts of the bank had not been paid within the time 
provided in said bond. About the 1st of November, 1899, 
a suit was instituted against the bank and the sureties 
upon the aforesaid bond by Elizabeth J. Dennis. The ap- 
pellant, the Honorable Arthur 8. Churchill, was employed 
as an attorney at law by the bank, through the agency of 
Cadet Taylor, to defend the bank in this and other suits 
that it was then contemplated would be instituted against 
the same parties. Appellant demanded security for the 
payment of his fees, and Cadet Taylor, acting for the bank, 
pledged to appellant the Miller and Jacks notes and mort- 
gage and about $400 in cash. By agreement the property 
pledged was delivered to W. B. Taylor, who was authorized 
to pay the money to appellant as his fees were earned, and 
with the further agrcement that the notes and mortgage 
were to secure appcllant for fees earned in excess of the 
amount of cash thus deposited. The notes and mortgage 
were afterwards pledged, with the consent of appellant, 
to one Dunham, to indemnify him against loss on an appeal 
bond which he signed as surety for the bank in a cause ap- 
pealed fron the county court. The notes and mortgage 
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were returned to appellant February 20,1904. Appellant, 
as an attorney at law, appeared in many suits for the bank, 
and for Cadet Taylor, and other sureties upon said bond, 
in actions instituted upon the bond by the bank’s credi- 
tors, and in other actions in form of creditors’ bills. He 
now claims there is a balance of $500 due to him from the 
bank, the $400 deposited with W. B. Taylor being ex- 
hausted. In his petition for intervention herein filed, ap- 
pellant claims the surplus funds as pledgee of the Miller 
and Jacks notes and mortgage. On the 30th day of March, 
1901, the appellee, James M. Weckerly, obtained a judg- 
ment against the bank and against the sureties upon the 
bond given to the state for $1,405.19. An execution was 
issued upon this judgment aud returned nulla bona. On 
February 2, 1904, appellee made application to the district 
court under the provisions of section 532 of the code, to 
have the surplus funds applied upon his judgment. 

At all times herein referred to, the bank was insolvent. 
The bank’s interests in the litigation in which the appellant 
was employed was managed by Cadet Taylor. He and the 
other sureties upon the bond were involved in the same liti- 
gation, their rights being co-extensive with those of the 
bank. Appellant was attorney for all of these parties. 
The bank being insolvent, the sureties upon its bond were 
the more concerned in the actions instituted by the bank’s 
creditors. Under these circumstances it seems that the 
bank existed in name only. Cadet Taylor was primarily 
liable to the attorney employed, he was individually liable, 
and in the employment of the attorney he acted also for 
his cosureties, and the pledging of the bank’s assets was in 
the nature of a pledge to secure his personal obligations. 
The sureties had no greater rights than stockholders to the 
assets of the bank. “The property and assets of a banking 
corporation organized under the laws of this state, after 
it has ceased to carry on a banking business, are a trust 
fund for the payment of its debts. The rights of the 
creditors to the corporate property, so far as it is necessary 
to meet their demands, are superior to those of the stock- 
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holders, or the assignee of an insolvent stockholder.” State 
v. Commercial State Bank, 28 Neb. 677. 

The whole difficulty in this case seems to! » that, subse- 
quently to the giving of the bond, the sureties themselves 
became insolvent; at least, executions against them accom- 
plish nothing. It has been held by this court that “directors 
of an insolvent corporation cannot take advantage of their 
position to obtain a preference of debts owing by the cor- 
poration to themselves” (Tillson v. Downing, 45 Neb. 
549) ; and that “a mortgage executed by an insolvent cor- 
poration to secure a debt due from it to one of its officers 
or directors is illegal and void.” Stough v. Ponca Mill Co., 
54 Neb. 500. And in Yillson v. Downing, 45 Neb. 549, it 
was held that a mortgage given by an insolvent corporation 
to secure a debt for which its directors are personally 
bound is likewir: void. The same reasoning would extend 
that rule to a case‘where, as in the case at bar, the property 
was pledged to pay the expenses of defeating actions which 
the directors were personally interested in defeating. 
Cadet Taylor was not only a surety upon the bond, but 
also a director and vice-president of the bank. We hold 
that by the execution of the bond to the state, Cadet Taylor 
and his cosureties assumed the burdens of the bank’s 
liquidation, and cannot use the assets of the bank in pay- 
ing the expenses thereof to the prejudice of the creditors. 

Appellant claims that the bank had authorized Cadet 
Taylor to make this pledge, or ratified it, and that the bank 
could not have maintained an action to recover the surplus 
funds in controversy, and argues-that for this reason the 
appellee cannot recover. He cites in support of this Ger- 
man Nat. Bank v. First Nat. Bank, 59 Neb. 7. It is there 
decided that a judgment creditor can maintain such action 
only where the debtor had himself an actionable demand 
at the time the suit was instituted. In that case the credi- 
tor claimed the right to apply upon his judgment money 
which had been paid to another creditor by the judgment 
debtor, or by an agent whose act was ratified. By such 
payment the debtor, of course, lost all dominion over the 
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funds, and his creditors could not proceed under section 
532 of the code. As to the funds in controversy, the bank 
had not lost all its rights therein, and, had a receiver been 
appointed, he could have recovered even as against the ap- 
pellant. The rule in German Nat. Bank v. First Nat. 
Bank, supra, is not applicable. 

We recommend that the judgment of the lower court in 
favor of the appellee be affirmed. 


AMES, C., concurs. 


OLDHAM, C. I concur only in the conclusion. 


By the Court: For the reasons appearing in the fore- 
going opinion, the judgment of the district court is 


AFFIRMED. 


THOMAS J. SHEIBLEY V. GEORGE T.. NELSON. 
Fitep Fesruary 22, 1906. No. 13,895. 


1. Libel. The title or heading of a published article is a part thereof, 
and must be considered in determining whether the publication 
is libelous. 


Charging a person with being a blackmailer is libelous 
per se, our statute having made blackmailing a crimina) offense. 


Error to the district court for Cedar county: Guy T, 
GRAVES, JUDGE. Reverse. 


George W. Argo, W. E. Gantt and B. Ready, for plain- 
tiff in error. 


J. OC. Robinson, McCarthy & McCarthy, C. A. Irwin 
and John V. Pearson, contra. 
DUFFIE, C. 


We copy in full the petition in this case as follows: 
“The plaintiff above named complains of the defendant 
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and alleges: (1) That on the 3ist day of October, 1902, 
at Hartington, Nebraska, the defendant falsely, wickedly 
and maliciously composed and published of and concern- 
ing the plaintiff, in a newspaper called the ‘Hartington 
Herald,’ the false and defamatory matter following, to 
wit: ‘Blackmailers exposed. Fusionists circulate sland- 
erous stories against McCarthy. Sworn affidavits of al- 
leged injured party and ex-marshal McLean of Ponca 
vindicate McCarthy’s character. Because of the persist- 
ent efforts of the fusionists of Cedar county to circulate 
slanderous stories against the character of J. J. Mc- 
Carthy, republican candidate for congress, it has become 
necessary for that gentleman’s friends to prove the false- 
hood and blackmailing character of the charges preferred 
against him by vindictive enemies. Such dastardly tac- 
tics by the leaders of the opposition serve to prove the 
desperate straits to which they have been brought. They 
had every opportunity .to convince themselves of the 
falsity of the charges, and indeed we are told that no 
less a personage than John 8, Robinson, fusion candidate 
for congress, himself visited the alleged injured parties, 
who live only a short distance from Hartington. All the 
alleged injured parties indignantly deny that they were 
mistreated or insulted in any way by Mr. McCarthy. Miss 
Emma Leise, whose affidavit we reproduce below, is the 
young girl who, while at Ponca, was induced by inter- 
ested parties to sign an affidavit, the contents of which 
she was ignorant, which reflected upon the character of 
Mr. McCarthy. She desires to so far as possible right 
the wrong done Mr. McCarthy, by cheerfully consenting 
to the publication of her affidavit. Mr. Leise’s affidavit 
is also self-explanatory. Mr. McLean’s affidavit is also 
self-explanatory, and together the three sworn affidavits 
- are a complete vindication of -Mr. McCarthy and expose 
the malicious character of the charges made against his 
character. 

“‘State of Nebraska, Cedar county, ss.: Emma Leise, 
. being first duly sworn, deposes and says that she is 17 
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years of age, and a resident of Cedar county, Nebraska; 
that a certain affidavit made by her on the 8th day of 
October, 1902, while in Ponca, Dixon county, Nebraska, 
the contents of which I did not comprehend, I hereby 
make this affidavit to the effect that I did not fully un- 
derstand the contents of said affidavit and desire to re 
tract the said affidavit made by me. Emma Leise. 

“<«Subscribed and sworn to before me this 24th day of 
October, 1902. J. F. Jenal, County Clerk. (Seal.)’ 

“State of Nebraska, Cedar county, ss.: Frank W. 
Leise, being duly sworn, deposes and says that he is a 
resident of said county, Nebraska, and that he is the 
father of one Mary Leise; that on the afternoon of Sep- 
tember 14, 1902, he was present at the funeral of one 
Henry Ferber, which took place in the city of Ponca, 
Dixon county, Nebraska; that on that occasion certain 
parties, whose names he desires to withhold, approached 
deponent for the purpose of advising him to make a com- 
plaint against one J. J. McCarthy, to effect that J.. J. 
McCarthy had at some remote time in the past made a 
violent assault upon his said daughter, Mary Leise, with 
a view of outraging her. Deponent further states that 
the said parties, whose names he desires to withhold, said 
he should forthwith make complaint; that deponent re 
fused ta da so, stating that sa far as his knawledge and 
information served him, based upon a conversation had 
with his said daughter Mary relative to the accusations 
intended to be incorporated into said proposed complaint, 
Mr. McCarthy was perfectly innocent of any wrong or 
misconduct toward his said daughter Mary, and that be- 
fore he would be coerced into instigating or sanctioning 
such maliciously false and unjustifiable accusations he 
himself would suffer his entire estate to be used in the 
defense of the character of his own child and in the in- 
terest of justice and right. F. W. Leise. 

“Subscribed in my presence and sworn to before me 
this 24th nee of October, 1902. 

“J. F. JENAL, County Clerk. (Seal.)’ 
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“ State of Nebraska, Cedar county, ss.: Frank McLean, 
being first duly sworn, deposes and says that he is a resi- 
dent of Cedar county, Nebraska; that from the Ist day of 
May, 1901, to the Ist day.of January, 1902, he acted in 
the capacity of city marshal of the city of Ponca, Dixon 
county, Nebraska; that on the evening of November 4, 
1901, and while acting in said capacity, at or about the 
hour of eleven o’clock P. M., he was approached by one 
T. J. Sheibley (meaning the plaintiff), who informed him 
that a great crime had but a few moments since been at- 
tempted, in that one J. J. McCarthy had attempted some 
undue familiarity with one Mrs. Minnie Franz to her great 
physical and mental injury and extreme mortification, and 
that he wished the would-be criminal apprehended at once. 
Whereupon affiant hastened to the scene for the purpose 
of investigating said alleged wrong, but instead of finding 
Mrs. Minnie Franz, the supposed wronged woman, sick or 
suffering any mental distress or physical injury, he found 
her in an apparently calm and composed attitude, being 
neither disturbed in body nor mind, and with no accusations 
to make against the said J. J. McCarthy, and that all the 
conditions and surroundings, apparently in their normal 
state, satisfied affiant that the apprehensions of said T. J. 
Sheibley (meaning the plaintiff) were either misconceived 
or equivocated, there being absolutly no evidence of the cir- 
cumstances narrated by the said T. J. Sheibley (meaning 
the plaintiff), and quoted above, upon which to verify his 
apprehensions; and this affidavit is made on my own 
motion and for the sole purpose of vindicating the char- 
acter of one whom I believe to be innocent. Frank McLean. 

“ ‘Subscribed in my presence and sworn to before me 
this 20th day of October, 1902. W. W. Cooper, Notary 
Public. (Seal.)’ 

“That defendant meant by said article that the plaintiff 
was a blackmailer and that he was guilty of circulating 
false, malicious and blackmailing stories against the char- 
acter of the said J. J. McCarthy named in said article. 

“(2) That by means of said false and defamatory pub- 
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lication the plaintiff was injured in his reputation to his 
damage in the sum of $6,000. Wherefore plaintiff asks 
judgment against the sdid defendant for said sum of $6,000 
and costs of suit.” 

The answer consists of “(1) A general denial of all 
matters except such as are specifically admitted. (2) Ad- 
nits the publication of the article, but denies that it was 
published falsely, wickedly, or maliciously, or with any 
intent to injure or defame the plaintiff; that the defendant 
was editor and publisher of the Ilartington Herald, a news- 
paper printed and published at Hartington, Cedar county, 
in the third congressional district of the state of Nebraska; 
that at the time of publication a canvass for the election 
of a member of congress from said district was in progress, 
and one J. J. McCarthy was the regular nominee of the 
republican party for said office; that the article was pub- 
lished within said district only in good faith, and without 
malice or ill will toward the plaintiff, and with the bona 
fide purpose of giving to the electors and interested people 
of the district what the defendant in good faith believed at 
the time to be truthful information concerning the char- 
acter and fitness of said candidate, fer the purpose of 
enabling the electors to more intelligently cast their bal- 
lots, and in defense of the character of said candidate in re- 
Spouse tO attacks Made ipod his character aud filuess fur 
said office; that defendant was an elector of said district 
and was at the time of the publication of said article ac- 
tively supporting the candidacy of said J. J. McCarthy. 
(3) Fora further defense it is alleged that in so far as the 
article referred to or applied to the plaintiff the same was 
in all respects true, and was published in good faith, 
without malice and with good motives with justifiable 
ends as stated in the second paragraph of the answer.” 
A reply in the nature of a general denial was filed to this 
answer. 

Plaintiff on his own behalf testified that there was no 
other person in Ponca, Nebraska, by the name of T. J. 
Sheibley, and on cross-examination stated that he was 
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not a fusionist in politics, but that in the year 1902 he 
voted a split ticket. George L. Nelson, the defendant, was 
called by the plaintiff and identified a copy of the Hart- 
ington Herald published by him, and admitted the pub- 
lication of the article set forth in plaintiff’s petition; that 
his paper was a weekly, and did not circulate largely out- 
side of the county.where published; that he presumed 
from the affidavits embodied in the article that the publi- 
cation referred to T. J. Sheibley, the plaintiff; that he 
wrote the article, except the affidavits which were fur- 
nished him by a third party. On cross-examination he 
stated that he had no acquaintance with plaintiff at the 
time of the publication; that he had no part in writing or 
procuring the affidavits set out in the publication com- 
plained of. Thereupon the plaintiff rested. The defend- 
ant then moved the court to direct a verdict for the de- | 
fendant upon the following grounds: “(1) The petition 
does not state a cause of action. (2) There is not suffi- 
cient evidence offered to sustain a verdict for the plaintiff 
nor to authorize a submission of the issues joined in the 
pleadings, or any of them, to the jury. (3) The evidence 
does not show or tend to show that the defendant pub- 
lished of and concerning the plaintiff any article which is 
libelous per se, nor is there any evidence of any allegation 
in the plaintiff’s petition of special damages.” This mo- 
tion was sastained, and a verdict for the defendant ac- 
cordingly directed. A motion for a new trial being over- 
ruled, the plaintiff has brought the case to this court on 
error. 

The heading of the alleged defamatory publication is as 
follows: “Blackmailers exposed. Fusionists circulate 
slanderous stories against McCarthy. Sworn affidavits of 
alleged injured party and ex-marshal McLean of Ponca 
vindicate McCarthy’s character.” That these headlines 
designate the parties circulating slanderous stories against 
McCarthy as blackmailers is clear, and if the headlines are 
to be taken in connection with the article itself it is certain 
that the publication is libelous per se in alleging that the 
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parties referred to have violated our criminal code. Sec- 
tion 46d of the criminal code makes blackmailing a crim- 
inal offense, and it is not controverted that an article 
charging a criminal offense against a party is libelous per 
se. In 18 Am & Eng. Ency. Law (2d ed.), p. 985, it is 
said: “The title or heading of an article is a part thereof 
and must be considered in determining whether or not the 
publication is libelous; and it has been frequently held in 
actions based on publications in newspapers that the sting 
of the libel was contained in the headlines.” See also the 
following: McAllister v. Detroit Free Press Co., 76 Mich. 
338, 15 Am. St. Rep. 318; Pratt v. Pioneer Press Co., 30 
Minn. 41; Petsch v. Dispatch Printing Co., 40 Minn. 291; 
Landon v. Watkins, 61 Minn. 137; McGinnis v. Knapp, 109 
Mo. 131; Benton v. State, 59 N. J. Law, 551; Atkinson v. 
Detroit Free Press, 46 Mich. 341. The plaintiff alleges 
in this petition that this defamatory matter was published 
of and concerning him and there was evidence sufficient to 
make that a matter for the jury. The other questions aris- 
ing in the case as to privilege, etc., have been sufficiently 
discussed in Sheibley v. Huse, p. 811, post, and need not 
be further noticed here. 

Because of the error of the court in taking the case from 
the jury, we recommend that the judgment of the district 
court be reversed and the cause remanded for further pro- 
ceedings. 


JACKSON, C., concurs. ALBERT, C., not sitting. 
By the Court: For the reasons stated in the foregoing 


opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings. 


REVERSED. 


“ 
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THOMAS J. SHEIBLEY V. WILLIAM N. Huss. 
Ficep Fepruary 22, 1906. No. 13,896, 


1. Bill of Exceptions. The .certificate of the presiding judge attached 
to a bill of exceptions, to the effect that the bill contains all the 
evidence offered by either party on the trial of the cause, fs a 
sufficient certification that the bill contains all the evidence re- 
ceived or offered. 


2. Libel. A newspaper article, charging a person with originating and 
circulating false and malicious reports attacking the character 
of another, is libelous, and is actionable per se. 


3. 


: CompLaInt. Section 131 of the code has abrogated the com- 
mon law rule requiring facts and circumstances to be stated in 
the complaint to connect the plaintiff with the defamatory pub- 
lication. It is now sufficient to allege that the libelous matter 
was published of and concerning the plaintiff. 


4, Pleading: AiprR: sy Answer. A petition, defective in the matter 
of charging a publication of the alleged defamatory matter, is 
cured by an answer which admits such publication. 


6. Libel: Derense. That a-lbel was copied from another paper is 
not a defense to an action brought for its publication, but under 
proper circumstances such fact may be pleaded and shown in 
mitigation of damages. : 


6. $ . The publisher of a newspaper may freely expose 
false and defamatory matter circulated concerning a candidate 
for a public office, but, in so doing, he may not libel another 
party, and can defend against such libel only by showing the 
truth of the publication. 


Error to the district court for Madison county: JoHN F. 
Boyp, Jupen. Reversed. 


George W. Argo and W. H. Gantt, for plaintiff in error. 


W. M. Robertson, Mapes & Hazen, McCarthy & Mc- 
Carthy, Allen & Reed, C. A. Irwin and John V. Pearson, 
contra. 


DuFFIB, C. 


Thomas J. Sheibley, the plaintiff in error, filed his peti- 
tion in the district court for Madison county asking to 
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recover from the defendant damages on account of an 
alleged libel published in the Norfolk News. His petition 
is in the following language: “The plaintiff above named 
complains of the defendant, and alleges: (1) That on the 
first day of November, 1902, the defendant, at Norfolk, Ne- 
braska, falsely, wickedly and maliciously composed and 
published of and concerning the plaintiff in the said Nor- 
folk News, the false and defamatory matter following, to 
wit: ‘A slanderous falschood. Fusion desperation prompts 
vilification. Will prove a boomerang. Affidavits to 
prove that the allegations are false in every particular in 
possession of committee. Will increase votes for Mc- 
Carthy. The publishing of that malicious story from the 
Homer Echo by the Times-Tribune of this city concerning 
Hon. J. J. MeCarthy has but one interpretation, it means 
desperation on the part of the fusion candidate and his 
supporters. They see defeat, sure and certain, staring 
them in the face, and in their effort to stem the tide they 
resort to the most despicable tactics known to polities— 
that of assaulting the good name and the honor of the op- 
position candidate. McCarthy is not only going to be 
elected, but he is going to receive the biggest majority from 
his home county that he has ever known during his previ- 
ous campaigns, and the counties adjoining Dixon, where 
ine facts afe DESt knOWH, are Foing to join in swelling that 
majority to a handsome figure. The returns will prove it, 
and the opposition knows it. This will prove the best refu- 
tation of the malicious slander possible, but at this distance 
from Mr. McCarthy’s home it may be pardonable to explain 
the true animus of the story. It is one of those stories that 
are sprung on the eve of election, when it is hoped that 
there will be no opportunity to counteract the statement 
and assertions made. Those who circulate it rely on its im- 
mediate effect and hope to turn votes that could not be 
otherwise affected”, The Ponca Journal, published at Mr. 
MecCarthy’s home town, has this to say concerning the slan- 
der: “Ever since it was known that J. J. McCarthy of this 
city had aspirations to represent this district in congress, 
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both before the nomination convention and since the nomina- 
tion was made, a systematic attempt has been carried on by 
innuendoes, insinuations and direct accusations to blacken 
his character and make him appear a criminal of the most 
contemptible sort. That this has been done by his enemies 
for vindictive spite work is known to almost everybody in 
this locality. In other parts of the district it may not be 
so well known. The true facts, however, have spread al- 
most as rapidly as the false statements, and already a 
strong reaction has set in which cannot help but result 
strongly to his advantage.” The man who has directed 
this campaign of slander (meaning the plaintiff in this 
action) was compelled to cough up to Dixon county the 
neat sum of $411.76 of misappropriated funds, and Justice 
Norvau of the supreme court, in giving his decision, dis- 
missed the matter with the simple statement that judgment 
might easily have been obtained for a much larger sum. 
For the truth of this decision we refer to the 85th N. W. 
Reporter, page 399. Voters all over the country are be- 
coming digusted with the vilifying campaign that has 
been carried on. ‘The question naturally suggests itself, 
if McCarthy has been guilty of a crime, why have not the 
offended parties sought redress at law? Even though we 
have not had the absolute proofs of the falsity of the charges 
made, would it not behoove the intelligent thinking public 
to pause and consider the fact that J. J. McCarthy has lived 
in Dixon county for the past twenty years, from the time 
when a boy until he is now well along in years, that he 
has raised a familv, and lived right here in our midst, that 
no one ever discovered that he was the immoral man that 
a few of the opposition seek to make out that he is until 
he aspires to a high and honorable office? Voters, think 
well of these things. The Newcastle Times, published 
closer to Mr. McCarthy’s home than the Homer Echo, han- 
dles the story in this fashion: ‘The Homer Echo has not 
only disgraced itself and shown its editor to be a mean, 
contemptible vilifier and a liar, but it has, in its article of 
last week upon McCarthy, cast a cloud upon the editorial 
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profession as well. The Echo editor did what is seldom 
done by a true newspaper man, that is, at the close of a 
political campaign, a few days before election, go down 
into the slums of slander and produce filthy lies, which the 
editor himself knows to be false. Here is the proof taken 
from the article: ‘The editor of this paper has heard these 
statements for a number of months, and a few weeks ago 
went to the nominee’s home town to ascertain if the state- 
ments were true, and we are informed by a number of re- 
liable persons that there is no question about the facts, and 
that the same can be proved.’ How is that, dear reader, 
for proof; isn’t that evidence for you? Been informed by 
a number of persons that the statements can be proved. 
The Times editor has looked over the affidavits of the par- 
ties who have been dragged into the lying stories about 
McCarthy, and those affidavits, copies of which can be seen 
at the Times office, completely vindicate him. This move 
on the part of the Echo must react for Mr. McCarthy, as no 
man is safe to run for office, if just before election he is to 
be maligned and slandered, and it is said that a lie will 
travel around the earth while truth is putting on its boots.” 
The republican congressional committee has issued the fol- 
lowing statement of the situation which bears the sig- 
nature of Chairman F. D. Fales and Secretary Jack Koe- 
uigstein : “This republican congressional central committee 
has been informed that a base, slanderous attack is being 
made by our opponents on the character of Hon. J. J. 
McCarthy in these closing days of the campaign. The 
committee have carefully investigated the statements being 
circulated, and know them to be false in every detail; that 
they have been prepared for their supposed political ef- 
fect, and are being used as an attempt to estrange votes 
from the republican candidate, and to promote the interest 
of the fusion nominee. This committee is in possession of 
counter-affidavits showing conclusively that all .of the 
charges against our candidate are absolutely false. J. J. 
McCarthy has led a clean and honorable life in this dis- 
trict for twenty years and no breath of suspicion as to his 
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morality was ever hinted at until his political enemies, in 
their desperation, knowing his strength with the people, 
conceived the idea of procuring perjured statements with 
the hopes of thereby injuring his candidacy. Every fair- 
minded man will condemn this contemptible method of at- 
tack, and every lover of justice and fair play will register 
his protest against this outrage. The animus of this at- 
tack originated in a case in which J. J. McCarthy was em- 
ployed to assist the county in an action brought to recover 
fees belonging to Dixon countf, which T. J. Sheibley 
(meaning the plaintiff) as county clerk had failed to ac- 
count for. This case is reported in Northwestern Re- 
porter, Vol. 85, page 399, and since which time T. J. Sheib- 
ley (meaning the plaintiff) has been active in originating 
and circulating false and malicious reports attacking the 
character of the republican candidate for congress in this 
’ district.’ ” 

“(2) That by means of said false and defamatory pub- 
lication the plaintiff was injured in his reputation to his 
damage in the sum of $6,000. Wherefore plaintiff asks 
judgment against said defendant for said amount of $6,000, 
and for costs of suit.” 

The defendant answered: “(1) Denying each and every 
allegation in said petition contained except as hereinafter 
specifically admitted or otherwise answered. (2) Admits 
that he published the article substantially as set out and 
complained of in the plaintiff’s petition, but denies that 
said article was published falsely, wickedly or maliciously ; 
alleges that the said article as aforesaid published by the 
defendant and set forth and complained of in plaintiff’s 
petition is true, and defendant believed the same to be true 
at the time of its publication, and published the same in 
good faith with good motives and. for justifiable ends, to 
wit, for the purpose of advising his readers regarding the 
character of J. J. McCarthy, who was then a candidate 
for congress in the third district of this state, which in- 
cluded Madison county, in which said county and district 
Norfolk is locatc1, and defendant was supporting said J. 
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J. McCarthy in the columns of the Norfolk News of which 
he was then editor and publisher at Norfolk, Nebraska, and 
that he published said article in response to attacks which 
the plaintiff and others had made upon the character of 
said J. J. McCarthy.” A reply in the nature of a general 
denial was filed to this answer. 

Upon the trial the plaintiff called William N. Huse, the 
defendant, as a witness, who testified that he lived at Nor- 
folk, Nebraska; that he was publisher of a newspaper, the 
Norfolk Daily News, and was such publisher on the 1st of 
November, 1962, and prior to that time. He further tes- 
tified that he published the article in question in his daily 
paper which was of general circulation in this state; that 
he had known Thomas J. Sheibley, the plaintiff, for about 
25 years; that he was commonly known as “Toin Sheibley,” 
and that he was at one time clerk of Dixon county. Upon 
objections made by the defendant, the court refused to al- 
low him to state whether the party referred to in the 
article was Thomas J. Sheibley, the plaintiff in the action, 
or whether he was the party referred to in the opinion in 
the 85th Northwestern Reporter. Huse was the only wit- 
ness sworn, and after his examination the plaintiff 
rested. Whereupon the defendant moved the court to 
direct a verdict in his favor upon the following grounds: 
“Rirst, hecause there is not sufficient evidence to authorize 
the plaintiff to recover; second, because the petition does 
not state facts sufficient to constitute a cause of action; 
third, because it is not alleged in the petition that the 
article, which is a quoted article, was wilfully and mali- 
ciously republished by the defendant with a knowledge of 
its falseness, and with intent to injure and libel the plain- 
tiff.’ This motion was sustained, and the jury directed ac- 
cordingly. The plaintiff’s motion for a new trial was over- 
ruled, and he has brought the case to this court on error. 

A motion made by the defendant to quash the bill of ex- 
ceptions was submitted with the case. The objection 
urged against the bill is that the presiding judge does not 
certify that it contains all the evidence offered and re- 
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ceived, or introduced by either party on the trial. The 
certificate is as follows: “The foregoing is all the evidence 
offered by either party on the trial of the above entitled 
cause, and, on application of the plaintiff, this bill of ex- 
ceptions is allowed by me and ordered to be made a part 
of the record in this case.” The particular objection urged 
on argument is that the certificate does not recite that the 
bill contains all of the evidence received upon the trial, or 
show that any evidence was received. It is clear that evi- 
dence, in order to be received, must be offered by one of 
the parties, and, when a trial judge certifies that all the 
evidence offered is contained in the bill to which his cer- 
tificate is attached, we think it covers all evidence received, 
as well as that offered, and that it is sufficient. 

It is urged with great earnestness, on the part of the de- 
fedant in error, that the plaintiff's petition is not sufficient, 
in that it contains no recital of facts showing that the al- 
leged libelous article referred to the plaintiff, or that he 
was the party, or one of the parties, against whom the 
charges made in the article were directed. In the absence 
of a statute to the contrary, if the defamatory words are in- 
definite or ambignous, and extrinsic facts and circum- 
stances are necessary to show that the plaintiff was meant, 
the petition must set forth such extrinsic facts and cir- 
cumstances in order to connect the plaintiff with the al- 
jlaged defainatory matter. This is the common law rule. 
Section 131 of the code has abrogated that rule. It is as 
follows: “In an action for a libel or slander, it shall be 
sufficient to state, generally, that the defamatory matter 
was published or spoken of the plaintiff, and if the allega- 
tion be denied, the plaintiff must prove on the trial the 
facts, showing that the defamatory matter was published 
or spoken of him.” In a late case before the supreme 
court of Kansas (Eckert v. Van Pelt, 69 Kan. 357, 66 L. 
R. A. 266), an identical statute was under consideration. 
The libelous article complained of in that action did not 
contain the name of the plaintiff, and a demurrer was in- 
terposed to the petition, which was overruled. In review: 

5 
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ing the action of the trial court in this regard the supreme 
court used this language: 

“It is argued that this ruling of the court was errone- 
ous, for the reason that the newspaper article alleged to 
be libelous did not contain the name of plaintiff below, 
and because there was no allegation that the public under- 
stood the language used to refer to Van Pelt. The aver- 
ments of the petition expressly charge that defendant pub- 
lished the words ‘of and concerning him, the said plaintiff.’ 
The omission of the name of a libeled person in a publica- 
tion concerning him docs not deprive the matter of its 
libelous character if it be alleged and shown to whom the 
words used were intended to apply. Whatever may have 
been the common law rule, it is not now necessary to al- 
lege, in order to state a cause of action, that the public 
understood the words printed to refer to the plaintiff. Sec- 
tion 4559, Gen. Stat. 1901, reads: ‘In an action for libel or 
slander, it shall be sufficient to state, gencrally, that the 
defamatory matter was published or spoken of the plain- 
tiff; and if the allegation be denied, the plaintiff must 
prove on the trial the facts showing that the defamatory 
matter was published or spoken of him.’ Counsel for 
plaintiff in error cite the case of DeWitt v. Wright, 57 Cal. 
576, which supports their claim for the necessity of an 
“averment that the person or persons who read the article 
knew that the plaintiff was meant. This case, however, 
was expressly overruled in Harris v. Zanone, 93 Cal. 59, 
28 Pac. 845, in which it was said that the rule of the former 
case is not supported by authority, or justified on prin- 
ciple.” 

As was said in Kinyon v. Palmer, 18 Ia. 377: “The stat- 
ute dispenses with the averment of extrinsic facts (and 
hence with much of the useless verbiage of a common law 
declaration in slander or libel), showing that plaintiff was 
meant by the defamatory matter, it being sufficient to aver, 
in general terms, that it was published of and concerning 
him.” 

We think that under the decisions in all states having a 
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statute like our own the petition in this respect is suf- 
ficient. 

It is further argued in support of the action of the trial 
court that the petition does not fairly charge a publication 
by the defendant. In his brief it is said: “It is not alleged 
that the Norfolk News is a newspaper, magazine or other 
publication having a circulation, or, in other words, that 
there was a publication of the libel. To simply compose or 
write an article, however libelous it may be, is not sufficient 
to constitute a cause of action against the author or to make 
it actionable. It must b2 published, that is, it must have 
been given out or circulated in some way. There is no 
allegation of a publication or of a circulation of the article, 
and we are certainly within the safe rule of pleading when 
we Say that this is strictly essential to a recovery, and that 
the court cannot presume that the Norfolk News is a news- 
paper, magazine or other publication having a circulation.” 

In Hemphill v. Holley, 4 Minn. 233 (Gil. 166), it is held 
that, where the defendant, in an action for libel, admits 
the publication and attempts to justify in his answer, he is 
estopped from objecting to the complaint on the ground 
that the publication is not sufficiently alleged. And, while 
the question is not before us and we do not announce it as 
a’ rule to be followed, the authorities are numerous to the 
effect that, where the defamatory matter is in writing, no 
direct averment that it has been communicated to a third 
person is necessary. 

It is further urged that the article is not libelous per se, 
and that, as no proof of malice in publishing the same was 
offered, the court properly directed a verdict for the de 
fendant. It can hardly be claimed that procuring @ libel 
to be published against another is not a criminal offense, 
and, when the article in direct terms charges the party or 
parties referred to in the article with procuring perjured 
statements against the character of J. J. McCarthy, it can- 
not certainly otherwise appear to the reader than that these 
parties were guilty of procuring the publication of a libel. 
Again, in Townshend, Slander and Libel, sec. 176, it is said: 
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“That language in writing is actionable per se which denies 
‘to a man the possession of some such worthy quality as 
every man is a priori to be taken to possess,’ or, which 
‘tends to bring a party into public hatred or disgrace,’ or 
‘to degrade him in society,’ or expose him to ‘hatred, con- 
tempt, or ridicule or obloquy,’ or ‘which reflects upon his 
‘character,’ or ‘imputes something disgraceful to him,’ or 
‘throws contumely’ on him, or ‘contumely and odium,’ or 
‘tends to vilify him,’ or ‘injure his character, or diminish 
his reputation,’ or which is ‘injurious to his character,’ or 
to his ‘social character,’ or shows him to be ‘immoral or 
ridiculous,’ or ‘indnees an ill opinion of him,’ or ‘detracts 
from his character as a man of good morals,’ or ‘alters his 
situation in society for the worse,’ or ‘imputes to him a 
bad reputation, or ‘degradation of character’ or ‘ingrati- 
tude.” If the charges made in this publication are true, 
then the parties referred. to, who sought to vilify, to de- 
grade, and to have it understood that Mr. McCarthy’s moral 
character was bad, that they went to the extent of procuring 
perjured statements in the form of affidavits to support 
their charges, that they were circulating libelous state- 
ments affecting the character of Mr. McCarthy, by such 
action, would certainly tend to degrade their character in 
any decent community, aside from the criminal liability 
which attached to such a conrse. There can be no doubt 
that the publication was libelous per se, both at common 
Jaw and under our statute defining libel. 

Counsel further insist that the original matter contained 
in the article is not libelous, and, as to the quoted matter, 
the defendant did no more than to copy from publications 
made in other papers, and that this is not sufficient to sus- 
tain a charge of libel, and the trial court was therefore 
justified in directing a verdict. No authorities are cited 
in support of this position. An examination of the ques- 
tion has convinced us that the rule is well established that 
it is no defense to show that a defamatory publication was 
first made by another person or newspaper and was simply 
copied with proper credit. Under some circumstances 
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‘such fact may undoubtedly be considered in mitigation of 
damages, if pleaded for that purpose, but it is not a com- 
plete defense to the action. McDonald v. Woodruff, 2 Dill. 
(U. S.) 244; Atkinson v. Detroit Free Press Co., 46 Mich. 
341; Hotchkiss v. Oliphant, 2 Hill (N. Y.), 510; Sans v. 
Joerris, 14 Wis. 722; World Publishing Co. w Mullen, 43 
Neb. 126. 

It is further insisted by the defendant that the matter 
complained of was privileged, and that being so, the law 
does not imply malice in its publication, the burden being 
on the defendant to show malice. The law relating to 
privileged communications is generally classed as follows: 
(1) When the author or publisher acts in the bona fide 
discharge of a public or private duty, legal or moral, or in 
the prosecution of his own rights or interests; (2) any- 
thing said or written by a master giving the character of a 
servant who has been in his employ; (3) words used in the 
course of a judicial proceeding; (4) publications duly 
made in the ordinary mode of parliamentary proceedings; 
and a qualified privilege extends to reasonable comment 
made on the acts of a public official or of one who pre- 
sents himself as a candidate for a public office. The ex- 
tent to which the cases go in relation to a candidate for a 
public office is that, where a person, knowing or believing 
that a candidate for public office is guilty of conduct af- 
fecting his fitness for the position, communicates that 
knowledge or belief to the electors whose support the can- 
didate is seeking, the publisher, acting in good faith in the 
discharge of his duty to the public, may make such reason- 
able comments and give such information as comes to him 
from a reliable source, and which he believes to be true, 
for the purpose of informing the voters of the fitness of the 
candidate. In the case under consideration the plaintiff 
was not a candidate for office, and there was no moral or 

- legal duty resting upon the defendant to publish to the 

world defamatory matter affecting the character or repu- 

tation of one whose only relation to the public is that of a 

private citizen, and, as is said in Morse v. Printing Co., 


124 Ia, 707; 
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“Tf one assumes the responsibility of proclaiming such 
matter from the housetops, or through the public print, the 
law affords him no defense except upon proof of the truth 
‘of the publication.” 

It is also urged in argument that the defendant, being 
the publisher of a newspaper and a supporter of J. J. Mce- 
Carthy, a candidate for congress in the district where the 
publication was made, owed a duty to the electors to pub- 
lish a refutation of the slanderous charges made against 
the candidate for the benefit of his readers and the voters 
of that district. In the language of Morse v. Printing Co., 
supra: 

“This proposition is without support in principle or 
precedent. The publisher has no right to publish in his 
paper matters or statements which he or any other citizen 
would not be justified in circulating by letter or by post- 
ing upon the blank walls of the city. Our constitution 
guarantees to every person liberty ‘to speak, write, and 
publish his sentiments on all subjects,’ but holds him ‘re. 
sponsible for the abuse of that right’ * * * ‘Liberty 
of the press’ has never been held to mean ‘that the pub- 
lisher of a newspaper shall be any less responsible than 
another person would be for publishing otherwise the same 
libelous matter.’ The contrary rule has been affirmed by 
the courts of this country and Enoland with great unt- 
formity.” , 

Any explanation or exposure of the falsity of the reports 
concerning J. J. McCarthy, the defendant could undoubt- 
edly publish without being liable to anyone, but when, in 
justification of the character of a candidate, a publisher 
libels and defames the character of another, he becomes 
liable in damages for such breach of the law, unless he can 
establish the truth of his charge. It is clear to us that the 
case made by the plaintiff’s petition and the evidence in- 
troduced was one that should have been submitted to the 
jury under proper instructions, and that the judgment 
should be reversed and the cause remanded for another 
trial. 
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We recommend a reversal of the judgment and remand- 
ing the cause to the district court for further proceedings. 


ALBERT, C., not sitting. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings. 


REVERSED. 


THOMAS J. SHEIBLEY V. FRANKLIN D. FALES. 
Fitep Frespruary 22, 1906. No. 13,897. 


Libel: Instruction. Where the publication of a libel actionable per se 
is admitted and justification pleaded, it is error to instruct the 
jury that the burden is on the plaintiff to establish the allega- 
tions of his petition. 


Error to the district court for Dixon county: Guy T. 
GRAVES, JUDGE. Reversed. 


_ George W. Argo and W. #. Gantt, for plaintiff in error. 


0. A. Irwin, McCarthy & McCarthy and J. V. Pearson, 
contra. 


Dourrisz, C. 


The plaintiff in error brought this action in the district 
court for Dixon county, claiming damage from the de 
fendant in error on account of a publication made by the 
latter and which is alleged to be libelous. The defendant, 
in his answer, admitted the publication, and alleged that 
the same was true and published with good motives and 
for justifiable ends. A trial resulted in a verdict for the 
defendant, upon which the court entered judgment, and 
the plaintiff has brought the case to this court on error. 

The first assignment of error to which our attention 
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is called is a ruling of the court refusing to suppress the 
deposition of John II. Brown, taken at Denver; Colorado, 
on March 8, 1904, on behalf of the defendant. The motion 
to suppress is based upon the fact that the notice given 
of taking such dcposition recited that it would be taken 
“at the office of Skelton & Morrow, in the Quincy Build- 
ing, in the city of Denver, county of Arapahoe and state 
of Colorado.” It is urged that the place of taking the 
deposition is not specific, and that the street upon which 
the building is located and the number should have been 
stated in the notice. For many years -it has been cus- 
tomary in most of our large cities to designate by some 
name the principal office buildings erected in the city. In 
Omaha we have the New York Life, the Bee Building, the 
Paxton Building, etc. In Lincoln, the Fraternity Build- 
ing, Burr Block, etc.; and these buildings are as readily, 
if not more easily, found by the name under which they are 
known than by giving the street and number of their 
location. This custom has become so general that we will 
take judicial notice that an office building thus designated 
is as definitely pointed out as by giving the street and 
number. In the absence of a showing that the Quincy 
Building could not be found on reasonable inquiry, we will 
presume that it is a building of the character above men- 
tioned, and that the notice was sufficient. 

Prior to the opening of the trial the court quashed the 
regular panel of jurors on the ground. that it was illegally 
drawn. Thereupon the court ordered the sheriff to sum- 
mon 24 competent jurors from the body of the county. 
Among the jurors thus summoned were several who had 
been drawn upon the regular panel. A motion to quash 
the panel thus summoned, upon the ground that many of 
the panel were jurors drawn upon the regular panel, was 
overruled by the court, and, on impancling the jury for the 
trial of the case, objection was made to several jurors upon 
the ground that they had been suinmoned as jurors within 
two years, this being based upon the fact that they had 
been summoned upon the regular panel for the term which 
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had been quashed on plaintiff’s motion. These objections 
were overruled by the court, and this ruling is assigned 
ag error. The questions raised were fully discussed in 
Randolph v. State, 65 Neb. 520, and it was there held that 
it was not good ground for challenge that a juror who had 
been summoned on the regular panel, which had been 
quashed on a challenge to the array, has again been sum- 
moned under a special venire at the same term of court. 
With this holding and the reasons given we are entirely 
content, and hold, therefore, that the plaintiff in error has 
no cause to complain of the ruling of the trial court in 
this respect. 

Exceptions were taken to the twelfth instruction of the 
court as follows: “You are instructed that in this case the 
burden of proof is upon the plaintiff, and, before he can 
recover in this case, it is for him to prove, by a prepon- 
derance of the evidence, all the material allegations of his 
petition, and if the evidence upon any one or more of the 
material allegations of the petition is evenly balanced or 
preponderates in favor of the defendant, then the plain- 
tiff cannot recover, and your verdict should be for the de- 
fendant.” The third and fourth instructions given by 
the court are as follows: “(8) The jury are instructed that 
the article complained of in plaintiff’s petition is libelous 
per se, and that the law presumes that such a libel is false; 
that the defendant published the article maliciously, and 
that the plaintiff has been damaged by such publication. 
(4) The jury are instructed that the defamatory article 
complained of in the petition was published of and con- 
cerning the plaintiff.” The jury must be governed by the 
instructions given them by the court. The third and 
fourth instructions informed them that the article com- 
plained of was.libelous per se; that the law presumed it to 
be false; that the defendant acted maliciously in making 
the publication, and that the plaintiff had suffered damage 
therefrom. The defendant had admitted the publication. 
Under these conditions the plaintiff’s case was made. Had 
the case been submitted to the jury upon the pleadings, 
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they should have found for the plaintiff for at least nom- 
inal damages, as the court had correctly informed them 
that a libelous article was presumed to be false and in- 
jurious to the plaintiff. As the case then stood the burden 
was upon the defendant to justify the publication, and it 
was prejudicial error to so instruct as to place the burden 
of proof on the plaintiff. 

Other errors are assigned and argued, but the questions 
raised have mostly been determined in the case of Sheibley 
v. Huse, ante, p, 811, and need not be further considered. 

For the error above pointed out, the judgment of the dis- 
trict court should be reversed and the cause remanded for 
another trial, and we so recommend. 


ALBERT, C., not sitting. 

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed an? 
the cause remanded for another trial. 

REVERSED. 


JOHN Wiese vo HERMAN GERNNOREF PT ATi, 
Frrep Fesrvary 22, 1906. No. 14,118. 


1. Instruction. The trial court told the jury that there was no evi- 
dence of certain facts material to the issues in the case, while 
the record shows evidence sufficient to require the question of 
the existence of such facts to be submitted to the jury for its 
finding. Held, Error. 


2. Intoxicating Liquors: Insyury: Instruction. Under our statute, 
it is not necessary that the liquors furnished by a defendant be 
the sole or even the principal cause of an alleged injury to the 
plaintiff, and an instruction to that effect is erroneous. 


Error to the district court for Douglas county: EDMUND 
M. BARTLETT, JUDGE. Reversed, 
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T. A. Hollister and Smyth & Smith, for plaintiff in error. 
Jefferis & Howell, contra. : 


DUFFIE, C. 


The plaintiff in error, who was plaintiff in the trial 
court, is a farm hand, and at the time of his injury was en- 
gaged by a farmer a short distance from the town of Mil- 
lard, Douglas county, Nebraska. On Sunday afternoon, 
December 7, 1902, he visited the saloons of Gerndorf, 
Stockman, Seeman and Koch in the town of Millard, 
where he procured and drank beer and other liquors. Pre- — 
vious to the usual evening meal-time he returned to the 
farm, fed the cows and horses and did some other chores, 
ate his supper, and returned to Millard, again visiting 
some, if not all, of the saloons, procuring and drinking 
liquors therein. Some time during the night he started 
for home, and, as is alleged in the petition, being unable 
to care for himself on account of his intoxicated condition 
produced by liquors sold him by the defendants, after pro- 
ceeding about a quarter of a mile, fell to the ground, 
became stupefied, numb and unconscious, and was unable 
to arise, and remained in said condition during the re 
mainder of the night, and, when found the next morning, 
his hands were frozen to such an extent that amputation 
of all the fingers of both hands and a part of each thumb 
was necessary. He brought this action against the above 
named defendants and their hondsmen to recover damages 
on account of his said injuries. The jury returned a ver- 
dict in favor of the defendants. A motion for a new trial 
was overruled, and judgment entered on the verdict, from 
which the plaintiff has taken error to this court. The mo- 
tion for a new trial included all of the defendants, and it 
follows that, if the verdict was a proper one as to any of 
the defendants, the motion for a new trial was properly 
overruled, and the judgment of the trial court must be 
affirmed. Lydick v. Gall, 68 Neb. 273. 

It is insisted that there was no evidence tending to show 
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that the defendant Koch sold to the plaintiff any of the 
liquors contributing to his intoxication, and if we under- 
stand their theory it is this: That Wiese was not intoxi- 
cated at the time he left Millard and returned to the farm 
to do his evening work, and that there is no evidence tend- 
ing to show that he got any liquor from the defendant 
Koch on his return to Millard in the evening. In its sixth 
instruction, the court said to the jury: “There is no evi- 
dence that he visited the saloon of the defendant Koch, or 
that Koch sold him any liquor, or that he drank any- 
liquor in Koch’s saloon upon his return to the village after 
supper.” If this was a proper instruction under the evi- 
dence, and the jury found that the liquor sold to the plain- 
tiff in the afternoon did not contribute to the plaintiff’s in- 
toxication in the evening, if he was intoxicated at that time, 
then the defendants’ contention would have to be sustained, 
as under these circumstances the defendant Koch was not 
liable, and the court did not err in overruling the motion 
for a new trial as to him; but we cannot agree with the 
trial court that there was no evidence that the plaintiff 
visited or drank at Koch’s saloon during the evening and 
after his return from the farm. It is undisputed that 
Koch’s saloon was open during the evening, and on cross- 
examination of the witness Hagerman the defendants 
themselves called forth the fact that lfagerman left Gern- 
dorf’s saloon with Wiese and went with him to Anderson’s 
corner, stopped a few minutes at the corner, when Hager- 
man went home and Wiese went to Koch’s saloon about 
10 o’clock in the evening. Again, the witness Dahmke, 
called by the defendants, testified on cross-examination 
that Wiese told him, in a conversation between them at the 
hospital, that he came out of Gerndorf’s saloon and went 
to the corner of Charles Anderson’s and that from there 
he went to Koch’s where he had some schnapps. The 
witness Delfs testified that he saw Wiese in Koch’s that 
night. Under the rule established in J/c]anigal v. Sea- 
ton, 23 Neb. 549, that proof of the sale of intoxicating 
liquors may be shown by circumstances, we think that the 
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evidence was sufficient to go to the jury upon the question 
of the plaintiff’s visiting and drinking intoxicating liquors 
at Koch’s saloon during the evening after his return to the 
village from the farm. 

The seventh and ninth instructions are in the follow- 
ing language: “Seventh. In considering the causes of the 
injury you will take into consideration all of the evidence 
in the case, and if you should find that the injury was in - 
fact produced by causes other than the drinking of intoxi- 
cants furnished by defendant saloon keepers, then you will 
find against the plaintiff, and in favor of all of the defend- 
ants.” “Ninth. The jury are instructed that the fact that 
the plaintiff did drink.beer or whisky, or both, that after- 
noon and evening, does not in itself establish the fact that 
the injury which the plaintiff received was the result of 
such drinking. Before the plaintiff can recover, you must 
find that the injury which he complains of was the result 
of the intoxication, if you should find from the evidence 
that there was intoxication, and not of other causes.” 
These instructions are open to the same objection made 
to the instruction discussed in McClellun v. Hein, 56 Neb. 
600. In the latter part of the ninth instruction the jury 
are plainly told that before the plaintiff can recover they 
must find that the injury which he complained of was the 
result of the plaintiff’s intoxication. In the words of the 
opinion above referred to this “is erroneous, in that it 
states a rule by which there was excluded from the con- 
sideration of the jury the intoxication of Edward D. Mc- 
Clellan as a contributing or assisting cause of the accident, 
and conveyed to that body the idea that the intoxication, if 
determined to exist, must be shown to be the primary or 
main and governing cause. This is contrary to the estab- 
lished doctrine in this state. Under the provision of our 
statute it is not necessary that the liquor furnished by the 
defendant be the sole or even the principal cause of the 
alleged injury. * * * McClay v. Worrall, 18 Neb. 44; 
Cornelius v. Hultman, 44 Neb. 441; Gran v. Houston, 45 
Neb. 813; Sellars v, Foster, 27 Neb. 118,” 
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Because of the errors above discussed, we recommend a 
reversal of the judgment and that the cause be remanded 
for another trial. 


ALBERT and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for another trial. 

REVERSED. 


ADELINE MCPHERSON, APPELLANT, V. DANIEL MCPHERSON 
ET AL, APPELLEES. 


FILED Fepruary 22, 1906. No. 14,143. 


1. Husband and Wife: Titte By Prescription. The general rule is 
that the husband or wife cannot, while living together and in 
the joint possession of real estate, acquire title one against the 
other by prescription. 


2. In such case both are presumed to occupy the 
premises in subordination to the title under which possession 
was taken, in whichever of the parties it may be, and not in 
hostility to such title. 

3. A husband, while living with his wife, held pos- 


session of land, claiming title thereto through a tax deed which 
was void upon its face for want of a seal. Some years after tak- 
ing possession he caused the same to be conveyed to his wife 
through a third party, his deed being a quitclaim, and the par. 
ties thereafter jointly occupied the land. Some time prior to 
the running of the statute of limitations in favor of the wife 
and the vesting of title in her by prescription, the husband 
bought in the patent title and thereafter, for some years, con- 
tinued in”possession of the premises with his wife, but did not 
record his deed or assert any title to the premises in hostility 
to the claim of his wife until the statute had run in her favor. 
Held, that his possession of the land with his wife after acquir- 
ing the patent title, without any act or declaration on his part 
that he was claiming possession under his deed, did not arrest 
the running of the statute in favor of the wife, and that she 
acquired title to the land through adverse possession thereof. 
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APPEAL from the district court for Washington county: 
Lue 8S. ESTELLE, JUDGE. Reversed with directions. 


Jefferis & Howell, for appellant. 
Herman Aye and F. A. Brogan, contra. 


DUFFIE, C. 


This action was brought to quiet plaintiff’s title to 80 
acres of land. In October, 1876, the land was sold at 
private sale for delinquent taxes by the treasurer of Wash- 
ington county and purchased by the defendant Daniel Mc- 
Pherson. A treasurer’s deed was issued to him in October, 
1878, and on the same day he caused the deed, to be re- 
corded in the office of the county clerk. It is conceded 
that the tax deed is void upon its face, for the reason that 
it does not have the seal of the treasurer impressed thereon. 
At the time of purchasing this land at tax sale the plain- 
tiff and defendant were husband and wife, and living 
together on a four acre tract adjoining the land in con- 
troversy. In 1887 a public road was established sepa- 
rating the tract upon which the parties lived from the 
premises in dispute. McPherson took possession of the 
land at the time of his purchase at the tax sale, and 
thereafter continued to use and occupy the same for farm- 
ing purposes, raising crops thereon until January 14, 
1884, when he caused a conveyance by quitclaim deed to 
be made through a third party to his wife, the plaintiff 
herein, the expressed consideration in the deed being $500. 
On February 24, 1886, the defendant procured a convey- 
ance by quitclaim deed from the parties holding the patent 
title to said land, and this conveyance he kept from record 
until June 16, 1894. From January 14, 1884, the date 
of the conveyance to his wife, until June 16, 1894, the 
plaintiff and defendant continued to live together as hus- 
band and wife on the four acre tract above mentioned, and 
‘the 80 acres in question were worked and farmed by the 
defendant with the knowledge of the plaintiff, and the 
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proceeds of said premises were used in the support of 
defendant McPherson and his family, including the plain- 
tiff, without any specific contract or agreement being 
made as to the same; and from February 24, 1886, to 
June 16, 1894, the plaintiff had no knowledge of the deed 
from the owners of the patent title to the defendant. Dur- 
ing all the time from January 14, 1884, until June 16, 
1894, the plaintiff and defendant worked together as hus- 
band and wife for the mutual benefit and support of each 
other and family, and the premises in question constituted 
their only farm lands in connection with their home on the 
four acre tract upon which they actually resided. From 
June 16, 1894, until the commencement of this action the 
defendant farmed said premises and asserted ownership 
thereof as against the plaintiff. For four or five years 
prior to the commencement of this suit the defendant 
McPherson has had the exclusive use and occupancy of 
said premises. From January 14, 1884, to February 24, 
1886, the defendant never made any claim to said premises, 
and from February 24, 1886, to June 16, 1894, did not 
specifically or in’ express terms make ‘any claim to the 
plaintiff that he was the owner thereof. The above facts 
all appear from an agreed statement of facts filed by the 
parties in the trial court. The trial resulted in a decree . 
dismissing the plaintiff’s bill, and awarding costs to the 
defendant. From this decree she has appealed to this 
court. 

From the foregoing statement it will be seen that the 
defendant’s conveyance to his wife was made something 
more than seven years after his purchase of the land at 
tax sale, and more than five years after the receipt and 
recording of his tax deed, and that during this time he 
was in the actual possession of the land, claiming to own 
the same. While his tax deed was void, it conferred color of 
title under which a continued uninterrupted possession 
for ten years frum the date of his entry thereunder would 
give him good title by prescription. His tax deed, also, 
under our statute relating to occupying claimants, pro- 
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tected him in his possession until he should be reim- 
bursed for improvements made upon the land, if any, and 
for taxes paid thereon, with statutory interest. Lothrop 
v. Michaelson, 44 Neb. 633. His conveyance to his wife 
vested in her all the rights in the land which he possessed, 
and her possession could be tacked to his own in support 
of a claim of title by prescription. Laniry v. Wolff, 49 
Neb. 374. 

The rule is well established that to interrupt the pos- 
session an action must be commenced against the claimant 
by the true owner, or a reentry on the premises made by 
him. To interrupt the possession by reentry by the owner, 
the intention to take possession must be sufficiently in- 
dicated by ‘words or acts, by express declaration, or by 
exercise of acts of ownership inconsistent with a subor- 
dinate character. 1 Cyc. p. 1,010. As stated in Burrows 
v. Gallup, 32 Conn. 498, 87 Am. Dec. 186, the owner may 
tread upon his own soil and still be as much out. of pos- 
session of it there as elsewhere. In other words, the re- 
entry must be in hostility to the possession of the claim- 
ant. The party from whom the defendant acquired the 
patent title could interrupt the plaintiff’s possession only 
by suit commenced for that purpose or by a reentry into 
the premises under a claim of title. Had he become a 
boarder in the plaintiff’s family, and lived with her upon 
the premises for any length of time without manifesting 
his intention of claiming possession in his own right, the 
possession of the plaintiff would not be thereby inter- 
rupted, and we are at a loss to see how by his deed of 
conveyance to the defendant he could confer on him any 
greater right than he himself possessed. For eight years 
after acquiring the patent title the defendant. kept the deed 
from record, and made no claim to the land; at least, he 
gave the plaintiff no reason to believe that. he asserted a 
claim as against the title and rights which he had con- 
yeyed to her. It is true that he was in possession with her, 
but as long as he asserted no possession in himself and 


claimed no title to the premises, it must be conclusively 
56 
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presumed that his possession was in subordination to 
hers. The case is yery different from that of Hovorka v. 
Hawlik, 68 Neb. 14, where titie was claimed by the hus- 
band through a deed from the wife, and also by adverse 
possession as against her title. The deed was held in- 
valid, and a claim of title by adverse possession was 
denied, there being no reason to believe that a hostile ad- 
verse possession had been asserted against her, or that any 
claim of adverse ownership by possession could be pre- 
sumed as long as the parties were occupying the premises 
as husband and wife. Until, as in the present case, some 
reason exists for the assertion of a title by the husband 
or wife, one against the other, the presumption will con- 
clusively obtain that the possession of each is through 
and on account of the family relation, and not under a 
claim of ownership adverse to the title under which pos- 
session was taken, in whichever of the parties that title 
may be. It was urged in the argument at bar, and some 
of the cases support the rule, that the law will not counte- 
nance a claim of adverse possession made by one spouse 
against the other; that public policy, having in view the 
preservation of the intecrity of the marriage state, will not 
countenance a rule tending to disrupt the peaceful relation 
of the parties; but this argument, if good, would have 
equal weight against the maintenance of a suit by hus- 
band or wife to recover a debt due from one to the other, 
or to foreclose a mortgage upon the premises occupied 
by them for money loaned by one to the other; and it 
would hardly do for the courts to read into the statute 
of limitations an exception which the legislature has seen 
fit to omit, because, in their opinion, the family relations 
would be better preserved by refusing to enforce it in its 
entirety between husband and wife. The case we are con- 
sidering is an exception to any to which our attention has 
been called, but we are quite clear that when the husband 
has entered into possession of a tract of land under a void 
deed, and is asserting title in such a manner as to have 
the benefit of the occupying claimant’s law and the statute 
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relating to title by prescription, and, while the statute is 
running in his favor, conveys to his wife, he cannot inter. 
rupt the running of the statute in her favor by buying in 
the legal title, unless he asserts that title to the same 
effect that his grantor would be required to do. 

We recommend a reversal of the decree appealed from, 
and that the cause be remanded, with directions to the 
district court to enter a decree in favor of the plaintiff. 


ALBERT and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree appealed from is reversed and the cause 
remanded, with directions to the district court to enter a 
decree in favor of the plaintiff. 

REVERSED. 


F. J. Moriarty v. H. E. CocHran, 
Firep Fresruary 22, 1906. No. 14,158. 
Pleading. A petition declaring on an appeal bond, which contains 
no allegation showing a breach of its conditions, is subject to 
demurrer. , 


Error to the district court for Douglas county: WIL- 
LIAM A. REDICK, JUDGE. Reversed. 


P. A. Wells and Fawcett & Abbott, for plaintiff in error. 
H, EF. Cochran and A. 8. Churchill, contra. 


DuFFIE, C. 


Cochran obtained a judgment against Johnson in a jus- 
tice’s court. Johnson appealed to the district court, and 
executed the following undertaking with Moriarty as 
surety: “Whereas, on the 9th day of October, 1902, H. E. 
Cochran recovered a judgment against John P. Johnson be- 
fore W. A. Foster, a justice of the peace, for the sum of 
$65.30, and costs of suit taxed at $6.60, and, whereas, the 
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said John P. Johnson intends to appeal said cause to the 
district court for Douglas county, Nebraska: Now, there- 
fore, we, John P. Johnson, as principal, and F. J. Mori- 
arty, as surety, do promise and undertake to the said H. E. 
Cochran, in the sum of one hundred fifty three and eighty 
one-hundredths dollars that the said John P. Johnson, ap- 
pellant, shall prosecute said appeal to effect and without 
unnecessary delay, and that said appellant, if judgment 
be adjudged against him on the appeal, will satisfy such 
judgment and costs. (Signed.) John P. Johnson, F. J. 
Moriarty.” 

The trial in the district court resulted in a judgment 
against Johnson for $102.18. This action was brought 
against Moriarty as surety upon the appeal bond. The 
only breach of the bond alleged in the petition is the fol- 
lowing: “There is now due the plaintiff, H. E. Cochran, 
from the defendant, F. J. Moriarty, on said undertaking 
the sum of $102.18 and interest at 7 per cent. from October 
5, 1903, no part of which has been paid.” A demurrer to 
the petition was interposed and overruled by the court, 
and Moriarty having elected to stand upon his demurrer, 
judgment was entered against him for the amount claimed 
in the petition, and he has brought the case here for review. 

In our opinion the petition contained no sufficient al- 
legation of a breach of the undertakings sued on. Mori- 
arty’s contract was “that the said John P. Johnson, 
appellant, shall prosecute said appeal to effect without un- 
neccessary delay, and that said appellant, if judgment he 
adjudged against him on the appeal, will satisfy such judg- 
ment and costs.” It sufficiently appears in the petition 
that the appeal was docketed in the district court, that a 
trial was had, and judgment entered against the appellant 
Johnson; but there is no allegation to the effect that John- 
son has not. satisfied said judgment and costs. It is urged 
by the defendant in error that the statement in the peti- 
tion “that there is now due the plaintiff from the defend- 
ant Moriarty on said undertaking the sum of $102.18 
and interest at 7 per cent. from October 5, 1903, no part 
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of which has been paid,” is a sufficient allegation of the 
nonpayment of the judgment; and it is said that the word 
“due” is often used in business transactions as synonymous 
with “owing” or “unpaid.” Fowler v. Hoffman, 31 Mich. 
215, is cited in support of this position. An examination 
of the cited case shows that it has no application to a rule 
of pleading. A mortgagor had agreed to keep the mort- 
gaged property insured for the amount due on the mort- 
gage. The trial court held that this stipulation required 
the mortgagor to insure the property for the amount only 
which had matured on the mortgage. J udge Cooley, in 
the opinion, says: 

“The judge was clearly in error in holding that the 
stipulation for insurance, when speaking of the ‘amount 
due,’ meant not the whole sum secured, but only the 
amount that had become presently payable; in other 
words, the amount overdue. We cannot suppose such to 
have been the understanding of the parties. The word 
‘due’ is often used in business tranactions as synonymous 
with ‘owing’ or ‘remaining unpaid,’ and no reasonable 
doubt can exist that it was so used here. The need of 
insurance to protect the mortgagee would be at least as 
great before as after the payment fell due.” 

In the connection in which the word “due” was used in 
that instance there is no doubt of the correctness of the 
holding of the Michigan court, but the allegation quoted 
from the petition is nothing more than a legal conclusion. 
Doyle v. Pheniza Ins. Co., 44 Cal. 264. The authorities all 
agree that the statement of a legal conclusion is not ad- 
mitted by a demurrer. A demurrer admits only facts 
well pleaded. There being no allegation of a breach of 
the undertaking, the demurrer to the petition should have 
been sustained, and we recommend a reversal of the judg- 
ment and that the cause be remanded to the district court, 
with leave to the defendant in error to amend his petition 
if he be so advised. 


ALBERT and JACKSON, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded, with leave to the defendant in error 


to amend his petition if he be so advised. 
REVERSED. 


WILLIAM BISCHOF, APPELLANT, V. MERCHANTS NATIONAL 
BANK ET AL., APPELLEES. 


Fitzep Fesruary 22, 1906. No. 14,024. 


1. Highways: Nuisance. Public highways belong, from side to side 
and from end to end, to the public, and any permanent structure 
or purpresture which materially encroaches on the public street 
and impedes travel is a nuisance ser se; but in a proper case 
such obstructions may be authorized by competent authority. 


2. Nuisance: InsuncTion. A private person seeKing the ald of equity 
to restrain a public nuisance must show some special injury 
peculiar to himself, aside from and independent of the general 
injury to the public. 


3. The easement of view from every part of the public street belongs, 
as a valuable right, to one owning property abutting on the 
street, and will be protected by the courts against unlawful 
encroachments. 


4. Nuisance: Equiry. Where a nuisance is not permanent, and the 
damages caused thereby are not recoverable in one action, but 
would require successive actions, the injured party has no ade 
quate remedy at law. 


6. A permanent nuisance is one of Buch a character, and which exists 
under such circumstances, that it will be presumed to continue 
indefinitely. 

6. Permanent Nuisance. But a structure constituting a nuisance, 
maintained in violation of a positive statute, which is not neces- 
sary to the conduct of any lawful business, and which is not an 
inseparable nor a necessary part of .the unfinished building to 
which it is attached, will not be presumed to continue indefinitely 
and is not a permanent nuisance, 

7. Evidence examined, and held insufficient to show that the plaintiff 
had consented to the erection of the obstruction constituting a 
nuisance, 
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8 Nuisance: InNsjcxctTion: Laces. Where a party protests or objects 
against the erection of a proposed obstruction to the party about 
to erect it, and the latter proceeds over such protest and objec- 
tion to complete the obstruction, he cannot complain because 
the former delayed ten days in bringing suit to restrain the 
huisance which had been completed in the meantime. 


APPEAL from the district court for Otoe county: PauL 
JESSEN, JUDGE. Reversed with directions. , 


Roddy & Bischof, for appellant. 
W. F. Moran, contra, 


ALBERT, C. 


This is a suit for relief by injunction. It appears from 
the pleadings and the evidence that the plaintiff is the 
owner of a business lot in Nebraska Citv, and the defend- 
ant bank is the owner of the east half of a like lot, adjoin- 
ing plaintiff’s lot on the west. Roth properties front on the 
principal business street of that city extending east and 
west. The lots are about 48 feet in width. On the west 
half of the plaintiffs lot there is a two-story brick building, 
used for a store building, or for mercantile purposes. The 
bank’s property had heen covered by a building used for a 
bank. Both buildings fronted on the street above men- 
tioned and faced north. Sometime previous to the com- 
mencement of this action the bank building was damaged 
by fire, and defendant bank commenced to rebuild. The 
plaintiff’s building appears to be of brick, with a glass 
front, and the bank building, as reconstructed, is of brick 
and stone. The two are separated only by walls, with no 
space between them, and both are flush with the sidewalk. 
The entrance to the plaintiff’s building is at the middle of 
the front; that of the hank’s at the extreme east of the front, 
where it joins plaintiff’s building. The defendant Wales 
has charge of the work on the new bank building, and is 
not otherwise interested in the suit. In the reconstruction 
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of the bank building, a stone about five inches thick and 
ten feet long extends cutward from the building and upon 
the sidewalk about two feet ten inches. On this stone, 
on either side of the entrance to the bank building, are 
two heavy side bases about three fect high, extending out- 
ward from the building about two and one-half feet. On 
each of the bases there is a stone pillar about 13 inches 
' in diameter at the base and tapering slightly, which ex- 
tends to the top of the first story of the building. The 
pillars are surmounted by a cap of solid stone extending 
outward from the building abont the same distance as the 
foundation stone. The work on that portion of the build- 
ing just described was commenced on the 4th day of 
August, 1903, and was completed before the commence- 
ment of this suit, which was begun, and the temporary 
order allowed, on the 13th day of the same month. It 
appears in evidence, however, that before the work was 
begun the plaintiff, when informed by the defendant Wales 
that it was contemplated, told him that he would not per- 
mit it. It also appears that he made complaint to the 
city council, and that a written notice, signed by the 
mayor, to discontinue the work was served on the bank 
on the day after the work began. The record contains an 
ordinance of the city making it unlawful “to obstruct the 
sidewalks or sidewalk space in said city in any manner.” 

The plaintiff bases his claim to relief on the ground 
that the projection of the stone work in front of the bank 
building is a public nuisance, in that it encroaches upon 
a public street, and that he sustains special damages, in- 
dependent of such damages as are sustained by the pub- 
lic at large, because the obstruction cuts off the view to 
his adjoining building. The contention of the defendant 
is that the plaintiff has sustained no such special damages 
as will give him standing in a court of equity, that he 
has a plain and adequate remedy at law by an action for 
damages, that he is guilty of laches, and that he stood by 
and acquiesced in and consented to the obstruction. The 
court denied the plaintiff relief on the ground that his 
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damages could be ascertained with reasonable certainty in 
an action at law. The plaintiff appeals. 

That the stone and pillars of the new portico to the 
bank building, as now remodeled, extend into the public 
street is conceded; that such an obstruction constitutes 
a public nuisance is not only the doctrine of the common 
law, but falls within the statutory definition. Cr. code, 
sec. 282. Elliott, in his valuable work on Roads and 
Streets (2d. ed.), sec. 645, says: “Public highways belong, 
from side to side and end to end, to the public, and any 
permanent structure or purpresture which materially en- 
croaches upon a public street and impedes travel is a nui- 
sance per se, and may be abated, notwithstanding space 
is left for the passage of the public. This is the only safe 
rule, for, if one person can permanently use a highway 
for his own private purposes, so may all, and if it were 
left to the jury to determine in every case how far such 
an obstruction might encroach upon the way without being 
a nuisance, there would be no certainty in the law, and 
what was at first a matter of small consequence would 
soon become a burden not only to adjoining owners, but 
to all the taxpayers and the traveling public as well. 
Thus, expediency forbids any other rule. But, even if it 
did not, the rule is well founded in principle, for it is well 
settled that ‘the public are entitled, not only to a free 
passage along the highway, but to a free passage along any 
portion of it not in the actual use of some other traveler.’ ” 
Nebraska Telephone Co, v. Western Independent L. D. 7. 
Co., 68 Neb. 772; State v. Edens, 85 N. Car. 522; Webb v. 
Demopolis, 95 Ala. 116; Field v. Barling, 149 Ill. 556, 24 
L. R. A. 406; Dill v. Board of Education, 47 N. J. Eq. 421, 
10 L. R. A. 276; State v. Berdetta, 73 Ind. 185; Me- 
Cloughry v. Finney, 37 La. Ann. 31; City of Omaha »v. 
Flood, 57 Neb. 124; First Nat. Bank v. Tyson, 133 Ala. 
459, 59 L. R. A. 399; Codman v. Evans, 5 Allen (Mass.), 
308; Marini v. Graham, 67 Cal. 180. Of course, such 
obstruction may be authorized in a proper case by com- 
petent authority. City of Omaha v. Flood, supra. But 
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there is no claim that the obstraction was authorized in 
this case. On the contrary, the defendants were distinctly 
warned both by notice and ordinance that it would not be 
permitted. It is also true that the mere fact that the ob- 
struction constitutes a public nuisance would not entitle 
the plaintiff to relief by injunction. 1 High, Injunctions 
(4th ed.), sec. 762, says: “No principle of the law of in- 

- junctions is mere clearly established than that private 
persons, seeking the aid of equity to restrain q public nui- 
sance, must show some special injury peculiar to them- 
selves, aside from and independent of the general injury to 
the public. And in the absence of such special and peculiar 
injury sustained by a private citizen, he will be denied an 
injunction, leaving the public injury to be redressed upon 
information or other suitable proceeding by the attorney 
general in behalf of the public.” Among the numerous 
cases cited in support of the text is Shed v. Hawthorne, 
2 Neb. 179. But the doctrine is so universally nee nee 
that further citations are unnecessary. 

This brings us down to the question whether the plain- 
tiff has sustained any special injury peculiar to himself, 
aside from and independent of the general injury to the 
public. On this point we derive but little aid from the 
opinions of different witnesses. That the obstruction in 
auestion ohstructs the view to the front windows of the 
plaintiff’s building, which is kept for mercantile purposes, 
is self-evident. The value of the front windows of a mer- 
cantile house, for the display of goods and wares for ad- 
vertising purposes, and of an unobstructed view thereto 
are matters of common knowledge. The value of a con- 
spicuous business front was not lost sight of by the defend- 
ant bank when it planned an ornamental entrance, which 
extended outwards beyond the sidewalk line, and beyond 
the front line of adjacent buildings. It requires no evi- 
dence to show that any unlawful obstruction that cuts 
off, to a substantial degree, the view to the front of a 
business house or renders it less valuable for the display 
of goods and _ advertising Purposes, is a damage to the 
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owner of such building, and a damage which is special 
and peculiar to him, and independent of any damage sus- 
tained by the public at large. In First Nat. Bank v. 
Tyson, supra, it was held that the easement of view from 
every part of a public street, as well as that of light and 
air, belongs, as a valnable right, to one owning prop- 
erty abutting on the street, and will be protected by the 
courts against illegal encroachments. See, also, Dill v. 
Board of Education, supra; Costello v. State, 108 Ala. 45; 
Trenor v. Jackson, 46 How. Pr. (N. Y.) 389; Townsend 
v. Epstein, 93 Md. 537; Hallock v. Scheyer, 33 Hun (N. Y.), 
111; Story v. New York Elevated R. Co., 90 N. Y. 122; 
Wyman v. Mayor, 11 Wend. (N. Y.) 487; Schulte v. North 
Pacific T. Co., 50 Cal. 592; City of Denver v. Bayer, T Colo. 
118; Newell v. Sass, 142 Tll. 104; 2 Dillon, Municipal Cor- 
porations (4th ed.), sec. 556; Haynes v. Thomas, 7 Ind. 
38; Perry v. Castner, 124 Ia. 386; Lahr v. Metropolitan E. 
R. Co., 104 N. Y. 268; Barnett v. Johnson, 15 N. J. Eq. 
481; Field v. Barling, supra. 

The defendant cites many cases to the effect that a 
court of equity will not interfere by injunction to pre- 
vent the erection of a building merely because it will 
obstruct the view of plaintiff’s place of business. One of 
the cases is Hay v. Weber, 79 Wis. 587. There the owner 
of a business building in the city of Oshkosh brought suit 
to enjoin the erection of bay windows on an adjoining 
building, extending from 18 to 20 inches into the street. 
It appears from the statement of the case that it was cus- 
tomary in that city to use a portion of the sidewalk for the 
display of goods, and that there was an ordinance in effect 
which provided that it should be lawful for any person 
to use a portion of the sidewalk, not exceeding three feet 
in width, for the purpose of setting out and exhibiting 
goods, either by placing them on or suspending them over 
the sidewalk. The court reversed the order of the lower 
court granting an injunction. The plaintiff there claims 
that bay windows obstructed the view of his premises, 
and interfered with and damaged his business. The court, 
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in disposing of that claim, said: “It is difficult to per- 
ceive how such obstruction could result in such damage, 
but, assuming that it would, yet, such damage would be 
too remote and speculative to constitute the basis of a 
private action at law or in equity.” The decision in that 
case must be read in the light of the conditions that ex- 
isted in that city. The use of the sidewalk for the dis- 
play of goods was allowed by ordinance. The bay win- 
dows, which evidently were intended to be used for the 
display of goods, did not constitute a greater obstruction 
to the sidewalk than what the ordinances of the city con- 
templated. We think the opinion shows that the learned 
court was largely influenced by those considerations. As 
above intimated, the value of conspicuousness to a building 
used for mercantile purposes is a matter of common knowl- 
edge. The obstruction complained of in this case was con- 
structed to give the bank building that very quality, and 
was so placed as to-render the plaintiff’s building less 
conspicuous and more difficult to distinguish from other 
buildings in the same locality. This, we think, is an 
obvious damage to the plaintiff. The other cases cited by 
the defendant, so far as we have been able to examine, have 
no reference to public nuisances, or to structures built 
in violation of some positive statute, but to buildings law- 
fnllvy erected and erected for a lawful purpose. Cases 
of that kind rest on an entirely different principle thau 
where the structure complained of constitutes a public 
nuisance dnd is maintained in violation of a positive 
law. 

The contention that the plaintiff has an adequate 
remedy at law can be sustained, if at all, only on the theory 
that the nuisance is permanent and the plaintiff’s dam- 
ages, including future and prospective damages, may be 
ascertained with reasonable accuracy and are recoverable 
in one action. Otherwise, a court of equity would inter- 
fere by injunction to prevent a multiplicity of suits. In 
nonce of the cases cited, nor in any that we have examined, 

‘is there any attempt at an accurate definition of what con- 
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stitutes a permanent nuisance. In Cleveland, C. C. & St. 
L. R. Co. v. King, 23 Ind. App. 573, 55 N. E. 875, after an 
exhaustive review of the authorities, the court reaches the 
conclusion that “the presumption is that a nuisance that 
can be abated will be abated.” That case, and the authori- 
ties there cited, suggest the definition that a permanent 
nuisance is one of such character, and which exists under 
such circumst:.nces, that it will be presumed to continue 
indefinitely. In the present case, the obstruction is main- 
tained in violation of a positive statute and city ordinance 
forbidding the obstruction of public streets. It is not-a 
necessary incident to the conduct of the business of the 
bank, or any other lawful business. It is not an insepa- 
rable nor a necessary part of the building, but appears to 
have been constructed merely for ornamental purposes. 
The new erection was not entirely completed when the suit 
was begun. In view of these facts, the nuisance does not 
fall within the foregoing definition. As was said in Har- 
greaves v. Kimberly, 26 W. Va. 196, 53 Am. Rep. 121: 
“Here the cause may be removed, and it is supposed will be 
by the defendant, rather than submit to having the entire 
damages recovered against him, for a permanent injury, or 
to suffer repeated recoveries as long as the cause of the 
injury continues.” We cannot presume that the defend- 
ant bank will persist indefinitely in a violation of a public 
statute, nor that the officers of the law would permit such 
violation. We hold therefore that the nuisance is not to 
be regarded as a permanent nuisance, but one which is 
abatable, and that the court should interfere for the pro- 
tection of the plaintiff’s rights by injunction to prevent 
vexatious litigation and a multiplicity of suits. 

As to the claim that the plaintiff stood by and consented 
to the obstruction, it is not borne out by the evidence. 
The defendant Wales himself testified that, when he was 
about to commence work on the obstruction, the plaintiff 
told him he would not permit it. It is true, the same wit- 
ness testified that after the bases of the pillars were laid 
the plaintiff told him that he could not see that it (the 
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proposed obstruction) would hurt anything, but this is 
denied by the plaintiff. The witness further testified that 
after the work was completed the plaintiff expressed him- 
self as satisfied with it, ete., but this is also denied, and, 
even if true, was after the work was done and too late to 
afford a basis for an estoppel by laches. Mere delay in as- 
serting a right will not necessarily preclude relief; there 
must also be shown a change in the situation of the parties, 
whereby the one has been put in a worse condition by the 
delay of the other. Parker v. Bethel Hotel Co., 96 Tenn. 
252, 31 L. R. A. 706; Hall v. Otterson, 52 N. J. Eq. 522; 
Chase v. Chase, 20 R. I. 202; Hamilton v. Dooly, 15 Utah, 
280. We find nothing in the record to justify a finding 
that the defendants were influenced in the slightest degree 
by any statement or delay of the plaintiff. On the con- 
trary, we think the most reasonable inference from the 
evidence is that they proceeded with the work over his 
protest. After he had lodged his protest, a delay of ten 
days in bringing his suit was not unreasonable and does . 
not constitute laches. 

Another contention of the defendants, as expressed in 
the language of their brief, is: “The plaintiff entirely 
abandoned the allegations of his petition at the very out- 
set of the trial, and bent all his energies to prove that 
he was damaged on account of the destruction for adver- 
tisement purposes of the west show window of his said 
building. The court permitted the evidence to go in over the 
objection of the defendants that the same was incompetent 
and not within the issues.” This contention is unfounded. 
The complaint in the petition that he was damaged be- 
cause of the “cutting off and obstructing the light, air and 
view” of plaintiff’s building is squarely met by the proof 
and fully sustained. 

We think the plaintiff has shown himself entitled to 
relief in this suit and we therefore recommend that the 
decree of the district court be reversed and the cause re- 
manded, with directions to enter a decree enjoining the 
defendant bank to abate said nuisance, and perpetually 
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enjoining and restraining the defendants from a continua- 
tion, repetition er renewal thereof. 


DUFFIE and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is reversed and 
the cause remanded, with directions to enter a decree en- 
joining the defendant bank to abate said nuisance, and. 
perpetually enjoining and restraining the defendants from 
a continuation, repetition or renewal thereof. 


JUDGMENT ACCORDINGLY. 


AGNES CASSIDY, APPELLEE, V. MICHAEL SULLIVAN ET AL., 
APPELLANTS. 


Firep Fepruary 22, 1906. No. 14,031. 


1. Highways: DepicaTion. Where adjoining landowners place fences 
and plant trees along the line between their lands in such a way 
as to leave an intervening space for public travel, and with the 
intention that it be used for that purpose, and the public enter 
upon and use the intervening space as a highway and continue 
in such use and enjoyment thereof for almost 20 years, it will 
be regarded as a highway by dedication. 


2. Acceptance. In order to constitute a highway by dedication, tt is 
not necessary that the offer of dedication be accepted by the 
public authorities, it may be accepted by the public itself. 


3. The acceptance by the public itself is shown by its entering upon 
the Iand and enjoying the privilege offered by user. 


4. Evidence examined, and held sufficient to show a highway by 
dedication. 


APPEAL from the district court for Holt county: JAMES 
J. HARRINGTON, JUDGE. Affirmed. 


R. R. Dickson, for appellants. 
M. F. Harrington and A. F. Mullen, contra. 
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This is an appeal from a decree enjoining the defend- 
ants from maintnining a fence on an alleged public road. 
The defendant Babcock owns the southwest quarter of the 
northwest quarter of a certain section of land, and his 
codefendant owns the southeast quarter of the northeast 
quarter of the section adjoining on the west. The road 
extends north and south on the section line between the 
two forty-acre tracts. That the defendants, a short time 
before the suit was commenced, erected a fence on the 
road is not disputed; the only controversy being the suf- 
ficiency of the evidence to show the existence of a public 
road. That the county board never made any order for 
the opening of the road is conceded. It does appear, how- 
ever, that many years ago the county board entered an 
order declaring all section lines within the county public 
roads. But as this amounted to a reiteration of section 
46, chapter 78, Compiled Statutes 1905 (Ann. St. 6049), 
it was mere brutum fulmen, and, of itself, has no bearing 
on the question at issue. 

One contention of the plaintiff is that the alleged road 
is a highway by dedication. The evidence seems to bear 
out this contention. It appears that for many years the 
travel to and from the Black Hills country was along 
trails in the vicinity of this road. 1t does not appear to 
have been confined to any particular track, and as the 
county was largely unsettled section lines were disre- 
garded. Although it was denied by the defendants, it suf- 
ficiently appears that almost 20 years ago the defendant 
Babcock and one through whom the other defendant traces 
his title, and who then owned the Sullivan forty, for the 
purpose of inducing the public travel to follow the section 
line between their respective tracts, built fences and 
planted trees on their respective sides of the section line, 
leaving a space about 66 feet wide for public travel, and 
that thereafter, until about the time of the commencement 
of this suit, the travel was confined to that space, which has 
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ever since been used by the public as a highway. Such 
use has been uninterrupted, save that about a year before 
this suit was begun one of the defendants placed a fence 
on the road, but was directed to remove it by the county 
attorney, and did so. It should be remarked, however, 
that there is evidence tending to show that the use of the 
easement was interrupted several years ago by a fence which 
was maintained for some time. But the evidence on this 
point is conflicting, and we are not prepared to say that 
a finding against the defendants thereon is not sustained 
by sufficient evidence. Taken in its entirety the evidence 
satisfies us that the owners of the land, more than 15 years 
ago, dedicated that portion now claimed as a public road 
to the public, and the public at once accepted the grant, 
and, practically speaking, have been in the uninterrupted 
enjoyment thereof ever since. It is true, there is no evi- 
dence that the public authorities ever authorized any work 
on the road, or did any act indicating an acceptance of 
the grant. But a dedication, in order to become binding 
upon the dedicator or his privies in estate, need not be ac- 
cepted by the public authorities, but may be accepted by 
the general public. The general public accepts, as in this 
instance, by entering upon the land and enjoying the 
privilege offered, in other words, by user. Streeter v. 
Stalnaker, 61 Neb. 205; Attorney Gencral v. Abbott, 154 
Mass. 323,13 L. R.A. 251; lecs v. City of Chicago, 38 Ill. 
322; Alden Coal Co. v. Challis, 200 Il. 222. 

Considerable stress is laid on the fact that the road in 
question is connected with no public road at the south, 
and that it is some 80 rods from the north line of the de- 
fendants’ Jands to a public road with which this road 
would connect at the north; in other words, that this road 
is disconnected from all other public roads. In view of 
the entire evidence, that fact has no special significance. 
The travel from other public roads to this road is over 
private property and with the permission of the owners, 
who, unlike the defendants, are not shown to have dedi- 


cated a ee of way for the use of the public, When 
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such permission is withdrawn, if the travel over such 
lands is merely permissive, the authorities may take the 
proper steps to establish highways connecting with this 
road, or, if the road is not required, the proper steps may 
be taken to relieve the defendants of the burden of the 
easement. But that has nothing to with this case. The 
evidence shows that the road is a public highway, and so 
long as it remains such the defendants have no right to 
obstruct it. 

It is recommended that the decree of the district cour 
be affirmed. ; 


DUFFIE and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 
AFFIRMED. 


MABEL CHAMBERS, APPELLANT, V. WILLARD E. CHAMBERS, 
APPELLEE. 


Fitep Fepruanry 22, 1906. No. 14,107. 


Divorce: Armroxy: Res Anromrmeata An anplication for a change 
with respect to alimony in a decree of divorce, made at a sub- 
sequent term, must be founded upon facts or circumstances 
which have arisen subsequently to the decree, and in the absence 
of such facts and circumstances the matter will be deemed res 
adjudicata between the parties. 


4 
ae 


2. 


Custopy oF CHi~preN, But, where the circumstances re- 
quire it, the court may at a subsequent term enter a supplemental 
decree with respect to the custody of the children, although the 
original decree contains no provision therefor. 


3. Suit Money: AtrorNey’s FEES: Costs. In a proceeding upon an 
application of that character, the court may require the husband 
to pay a reasonable sum to enable the wife to prosecute such 
application, and when such allowance is for attorney’s fees the 
same may be taxed as part of the costs of the proceeding. 


4, Harmless Error. Where the court, instead of thus taxing the fees, 
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enters a judgment therefor in favor of the attorneys by name, 
it is a mere error of form, and not of substance, and does not 
constitute reversible error. 


5. Evidence examined, and held sufficient to warrant the order of the 
court with respect to the custody of the child of the parties. 


APPEAL from and error to the district court for Douglas 
county: ALEXANDER C. TROUP, JUDGE. Affirmed. 


Frank Heller and Hall & Stout, for plaintiff in error. 


Baldrige & De Bord, contra. 


ALBERT, C. 


On the 3d day of March, 1904, Mabel Chambers filed 
her petition in the district court for Douglas county 
against Willard E. Chambers, in substance, us follows: 
That on the 5th day of August, 1901, the plaintiff filed a 
petition in said court against the defendant, praying a 
decree of divorce, and the care and custody of a minor 
child, now about 9 years old; that the defendant appeared 
personally in said cause, and after due heating thereof 
the ‘plaintiff was granted a divorce as prayed, but no order 
was made with respect to the child; that at the time 
the decree was obtained it was agreed between tie parties 
to the suit, that the defendant would pay the jiaintiff, 
from time to time, a sum sufficient for the support of her- 
self and the said minor child, and that for some months, 
afterwards the defendant paid her various sums, averaging 
about $35 a month, but that some months ago the defend- 
ant ceased to make further payments to the plaintiff, and 
she is now without property of her own and without 
means of support; that the defendant enjoys a consider- 
able income, but as to the amount of which the plaintiff 
is not informed, is possessed of a considerable amount of 
real and personal property, and capable of supporting 
plaintiff; that for some time subsequently to the said de- 
cree of divorce she had the care and custody of the child, 
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but that some months ago the defendant, without authority, 
took and still retains the custody of the child, and wrong- 
fully deprived the plaintiff of her society. The prayer is 
as follows: “Wherefore, the plaintiff prays that defend- 
ant pay her the sum of thirty-five dollars ($35) a month 
alimony, and reasonable attorney’s fees for prosecuting 
this proceeding, as well as fifty dollars ($50) suit money, 
and that she have the care and custody of the minor 
child, Halcyon, and that said original decree be modified 
in this respect, and such other and further relief as may 
be just and equitable.” 

The defendant answered, admitting that the plaintiff 
obtained a decree of divorce at the time stated in her 
petition, but avers that her petition in the suit for divorce 
contained no allegations nor demand for alimony, and 
that the final decree therein contains no finding of fact or 
determination by the court touching, or in any manner 
relating to, alimony or the custody of the child, nor any 
order regarding the same, or either of them, and that the 
questions of alimony and the custody of the child were not 
reserved by the court for further consideration; that at 
the time the said decree was entered the defendant owned 
no property, real or personal, otherwise than household 
goods of the value of $500, and was not in receipt of any 
income, save sufficient to meet the current expenses; that 
said Luusehuid goods were given vy the defendant te the 
plaintiff, who accepted the ownership and possession 
thereof, and that since the decree of divorce the defendant 
has at all times supported and maintained the minor child 
at his own expense, expending for that purpose about the 
sum of $20 a month, and that it is his purpose to con- 
tinue to do so. Then follows certain averments justifying 
his removal of the child from the custody of her mother, 
and which it is not necessary to set out in detail. The re 
ply admits, among other averments of the answer, that no 
order was made in the divorce proceedings touching the 
question of alimony, or the custody of the child. 

The court dismissed the claim for alimony, and made an 
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order respecting the minor child to the effect that during 
the school year, with the exception of vacation times, it 
should be kept at school in Council Bluffs, Iowa, and that 
her tuition and board at said school, and all expenses in- 
cident to her instruction and education therein, should 
be paid by the defendant; that the plaintiff should have 
the care and custody of the child from the date of the 
decree until the 25th day of August, 1904, and that the 
defendant should have the custody and control of her from 
that date until the 12th day of September, 1904, which is 
the opening of the school year; that thereafter the plain- 
tiff should have the care and custody of the child during 
the first half of her vacation period, and that the defcend- 
ant should have the care and custody of her during the 
latter half of such periods. Each of the parties were given 
permission to visit the child at school. It was further 
ordered that the defendant should pay the plaintiff the 
sum of $3 a weck for the maintenance and support of 
the child, covering the period that she would be in the 
custody of the plaintiff, and $5 a month, payable on the 
first day of each month, until the further order of the 
court, commencing on the first day of August, 1904, to 
enable the plaintiff to purchase clothing for the child. 
Then follows this further order: “It is further ordered 
that the defendant pay the costs of this snit, for which 
execution is hereby awarded, and $100 attorney’s fees to 
the firm of Baldrige & De Bord for their services in this 
‘cause, and it is ordered that said Baldrige & De Bord 
shall have and recover of and from the defendant herein 
the said sum of $100, for which execution is hereby 
awarded.” The defendant prosecutes error, and the plain- 
tiff appeals from the decree dismissing her claim for ali- 
mony. 

It is not thought necessary, in order to dispose of the 
plaintiff’s appeal, to pass on the question whether a wife 
who has obtained a decree of divorce a vinculo, without 
alimony, may, at a subsequent term, maintain an applica- 
tion for a supplemental decree allowing alimony, because, 
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while there is some conflict of authoxvities on that question, 
our attention has been called to no case, nor have we 
been able to find one, holding that such application could 
be maintained without a showing of sufficient ground for 
not asking and taking a decree for alimony in the orig- 
inal suit. It has been held that an application for a 
change in the amount of alimony, after divorce, must be 
founded upon new facts which have occurred since the 
decree was entered, and that, in the absence of such facts, 
the matter is deemed to be res adjudicata between the 
parties. Cole v. Cole, 142 Ill: 19, 34 Am. St. Rep. 56; 
Lawson v. Shotwell, 27 Miss. 630. It is true, the plaintiff 
in her application alleges an agrcement between herself 
and the defendant, entered into at the time the decree 
was obtained, to the effect that the defendant would pay 
her alimony from time to time. But that is not put for- 
ward as an excuse for her failure to include facts upon 
which a decree for alimony could be based, and a prayer 
therefor, in her petition, or to have the court reserve the 
question for future determination, but merely as an agree- 
ment which the court should enforce at this time. If the 
agreement has any force, it merely operated to transmute 
the rights of the plaintiff, incident to her relationship to 
the defendant, into a right based upon an express con- 
tract, enforceahte hy ordinary procedure at law, and which 
cannot be enforced in proceedings of this character. 

We come now to the errors assigned and argued by the 
defendant. It appears to be tacitly conceded that, with 
respect to the custody of the child, plaintiff’s application 
presented a cause properly cognizable by the district 
court, and, were it not, we should at least hold that it 
does. The plaintiff had custody of the child when the 
divorce was granted. While her petition contained a 
prayer for her custody, no order was made respecting it. 
The effect of the decree, then, so far as the child is con- 
cerned, was to leave the parties in statu quo. Sections 15 
and 16, chapter 25, Compiled Statutes 1905 (Ann. St. 
5338, 5339), are as follows: 


VOL. 75] JANUARY TERM, 1906. 855 


Chambers y. Chambers, 


“Section 15. Upon pronouncing a sentence or decree of 
nullity of a marriage, and also upon decreeing a divorce, 
whether from the bonds of matrimony or from bed and 
board, the court may make such further decree as it shall 
deem just and proper concerning the care, custody, and 
maintenance of the minor children of the parties, and 
may determine with which of the parents the children or 
any of them shall remain. 

“Section 16. The court may from time to ee after- 
wards, on the petition of cither of the parents, revise and 
alter such decree concerning the care, custody, and main- 
tenance of the children, or any of them, and make a new 
decree concerning the same, as the circumstances of the 
parents and the benefit of the children shall require.” 

The clause “and make a new decree concerning the 
same,” etc., in section 16 seems broad enough to allow the 
court, at a subsequent term, to enter a supplemental de- 
cree affecting the custody of the children, although the 
original decree contains no provision with respect to them. 
The question of the custody of the children, unlike that 
of alimony, is not one which concerns the parties, ex- 
clusively, but involves the rights of the children, and, to 
some extent, concerns the public at large. This, of itself, 
aside from the statutory provisions quoted, would justify 
a more liberal rule with respect to the custody of the chil- 
dren than to alimony. 

It is claimed, however, that the court erred in rendering 
a personal judgment againnst the defendant in favor of 
Messrs. Baldrige and De Bord for their services as at- 
torneys for the plaintiff in this proceeding. Section 12 
(Ann. St. 5335) of the chapter referred to above pro- 
vides: “In every suit brought, either for a divorce or for 
a separation, the court may in its discretion require the 
husband to pay any sum necessary to enable the wife to 
carry on or defend the suit during its pendency; and it 
may decree costs against either party, and award execu- 
tion for the same; or it may direct such costs to be paid 
out of any property sequestered, or in the power of the 
court, or in the hands of a receiver.” 
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It will be observed that the statute does not specifically 
describe to whom payment shall be made. In Rich v. 
Stretch, 4 Neb. 186, the court held that, in cases where 
the court in its discretion could allow an attorney’s fee, 
such allowance should not be included in the judgment 
proper, but taxed as an item of costs. See, also, Rosa v. 
Doggett, 8 Neb. 48; Hand v. Phillips, 18 Neb. 593. In 
Burnham v. Tizard, 31 Neb. 781, the court appears to 
recognize the propriety of taxing the attorney’s fee as part 
of the costs. It would seem, then, that the attorney’s fees 
allowed stand on the same footing as the fees taxed in 
favor of officers and witnesses, and, while it is not usual 
to enter a formal judgment in favor of witnesses and offi- 
cers for their fees, yet that is the practical effect of an 
order taxing costs. Hence, whatever error there may have 
been in entering a formal order in favor of the gentlemen 
who conducted the proceeding for the plaintiff, it is an 
error only to the form, and not to the substance, and 
affords no just ground for complaint. 

It is next urged that, the plaintiff having ceased to be 
the wife of the defendant, it was error to allow her coun- 
sel fees in this proceeding. This proceeding is simply a 
continuation of the divorce suit and one of its incidents, 
and we think that the authority of the court to allow 
counsel fees under the section of the statute last cited 
continues until the subject matter of the divorce suit is 
finally settled and determined. See Brasch v. Brasch, 50 
Neb. 73. 

It is next claimed that the court erred in awarding the _ 
custody of the child to the plaintiff during one-half of 
each vacation period. This is a matter largely within the 
discretion of the trial court and depends, to some extent, 
‘at least, on the peculiar qualifications and fitness of the 
respective parties to have the custody of the child. The 
evidence touching these matters is somewhat voluminous, 
and we think it will suffice to say that, after a careful ex- 
amination, we are satisfied that the discretion of the trial 
court was not abused, 
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It is next urged that the decree is erroneous in that it 
awards suit money out of property which the defendant 
acquired subsequently to the original decree. Several cases 
are cited in support of this proposition, none of which are 
in point. It is also urged at some length that the court 
erred in requiring the defendant to contribute to the sup- 
port of the child while she was in the custody of the 
plaintiff. This is based, in part, on the same ground as 
the complaint awarding the plaintiff the custody of the 
child for a portion of the time, and, to that extent, re- 

‘quires no further consideration. It is also based, in part, 
on the ground that the necessity for such order was an 
assumption on the part of the trial court, in view of the 
fact that the evidence shows that the defendant has at all 
times cheerfully supplied the child with whatever it re- 
quired. If the defendant is ready and willing to pro- 
vide for the support and maintenance of the child at all 
times, the order requiring him to do so works no hard- 
ship, because it only requires him to do what he professes 
to be able and willing to do in any event. But, however 
ready and willing he may have been to do so, it was emi- 
nently proper for the court to define the rights of the par- 
ties and foreclose future contention as to the amount 
required. 2 

We discover no prejudicial error in the record, and we 
recommend that the decree of the district court be 
affirmed. 


DvuFFig and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 


AFFIRMED. 
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COUNTY © 6.6 E656 ee Sw OE DIO RES Oe err eae ee 


An action on a county warrant may be maintained when 


-money to pay it has been collected and wrongfully applied 


to other claims. Thurston County v. McIntyre............. 


A county is not liable for negligent acts of its officers, unless 
made so by statute. Hopper v. Douglas County ........,... 
Under ch. 72, laws 1905, in counties of more than 25,000 
inhabitants the salary of county clerk is fixed at $2,500 a 
year, and he is entitled to one deputy at $1,000 a year. State 
v. Drex@ .......- Gale Sieuaseier Gueidveieeare-dtevecsta ecaretdele apace i aye: ere 7e esi ace 


Courts. 


1, 


2. 


The court of one state connot by its decree directly affect 
the title to lands in another state, but, if all parties: inter- 
ested are before the court, its decree establishing their 
equities in the land is conclusive upon them. Fall v, Fall.. 
A court of chancery has power to compel a conveyance of 
land situated in another state. Fall v. Fall... .....eeeeeees 


3 A judgment on appeal from county court held, proper, 


~ 


though it includes interest during pendency of the action in 
district court, the judgment thereby exceeding the jurisdic- 
tion of the county court. Butler v. Bruce & CO......ss000- 
The original jurisdiction of the district court over a suit to 
quiet title is not affected by the fact that the construction 
of a willis involved. St. James Orphan Osylum v. Shelby.. 


. By sec. 260 of the code a judge at chambers may enforce 


obedience of an injunction or restraining order, whether al- 
lowed by the court or judge, but he cannot punish a viola- 
tion of such order, as a criminal offense, by imprisonment. 
Back V. State ..ccccecccccceves oseie-g easier errerr rrr re ‘ 


day, and judicial proceedings in the interval, it will be pre- 
sumed, if necessary to jurisdiction, that the adjournment 
was vacated. Back v. State ......ce.eee0e eee er 


Creditors’ Suit. 
Evidence in a creditors’ suit held sufficient to sustain the de- 


cree. City of Red Cloud v. F. d M. Banking Co..... sare asst 


Criminal Law. See Forcery. Homicipe. Jugy. Witnesses, 1-3. 


1. 


Evidence. 
On a trial of one charged with the crime of rape, evidence 
of an attempt of the accused to commit a similar crime is in- 
admissible, Nickolizack v. Stat€.cccccccccccecccccecenece 


745 


335 


329 


614 


104 


120 


322 


591 


- 603 
. Where the record shows an adjournment of court toa fitive 


603 


437 
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Criminal Law— Continued. 


2. 


10. 


11. 


12. 


13. 


14. 


Where the accused was a witness and the prosecutor on 
cross-examination asked him if he had not been guilty of a 
like offense on another, and thereafter called the person 
named for the purpose of not only impeaching the accused, 
but of proving him guilty of such independent offense, held 
such conduct was prejudicial. Nickolizack v. State........ 


. Admission of a certain conversation as tending to show an 


admission of guilt, held error. Powers v. State........... 


. Objection to a question as leading and calling for a conclu- 


sion does not raise the question of its competency. Sweet 
LPRR S114 4 AM ROOT ERLE RCEES RTC TMCS R NT ECCT CR RT Te 


. Admission of incompetent evidence held error without preju- 


dice, where the fact is otherwise established by competent 
evidence. Sweet v. State........ Mea eehaney Slcehsoceh oes ah ay, Bfeler eee a one 


. Evidence of good character held admissible to be considered 


with other evidence. Sweet v. Staté..........c. cece ee eee 


. Evidence on a trial for arson of identification of shoes of de- 


fendants, held sufficient. Krens v. Stat€........cceeeeeeees 


. One of two persons jointly charged with a crime, and tried 


separately, cannot prevent introduction of evidence because 
it tends to establish the guilt of his codefendant. Krens v. 


SEALE: cao diari ee suo Pk ware healed Sera Scere dO Cae ahs CEM OO Se wa lever 


. Evidence describing comparisons made between the shoes 


worn by the accused and footprints near the place where the 
crime was committed, held proper. Krens v. State........ 


Though a witness is designated on an information by the 
wrong christian name, if the accused is not misled thereby 
and is aware of his identity, such mistake affords no ground 
for the exclusion of his evidence. Reed v. State........... 


Where an objection to a question is sustained, and the testi- 
mony is brought out by the one succeeding it, such ruling, if 
erroneous, is without prejudice. Reed v. State....... wae eee 
Insanity cannot be proved by hearsay or reputation. Reed 
v. State ..... ain agiedre es ae ese se eoesenseeren vee eecesences 
The rule permitting nonexpert witnesses to testify as to one’s 
sanity does not allow them to testify that at a certain date 
he knew the difference between the right and wrong of an 
act committed by him. Reed v, State... ....cccccccccrecse 
Insanity. 
Under sec. 6, ch. 105, laws 1901, it is the duty of the 
warden, ifa convict under sentence of death appears insane, 
to give notice thereof to a judge of the district court for the 
county in which the penitentiary is situated, and a jury 
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Criminal Law—Continued. 


15. 


16. 


17. 


18. 


19. 


20. 


21. 


22. 


23. 


24 


25. 


26. 


must be summoned to inquire into such insanity. Barker 
UM. BEALE wccccescvesccccee ree ey er or eee eT ere ee Te 


The jurisdiction of the judge of the district court to inquire 
as to the sanity of a convict under sentence of death does 
not depend on the giving of notice by the warden. Barker 
Ve BUGLE. 2S ieee a ie eee eer: Bvevdie ave) Fie dye seh ee OUahe Saree mes @ 


Upon proper application that a convict under sentence of 
death is insane, and that the warden unjustifiably refuses 
to give the statutory notice, it is the duty of the judge to 
investigate whether there are such appearances of insanity 
as will justify summoning a jury to try the question. 
Barker v. Stat€ .......0.005. svat Steve idvake stale tayatutele wir bb's shelonsnseica 


-If the judge, on an investigation as to the sanity of a convict 
under sentence of death, is satisfied that there are no sub- 
stantial appearances of insanity, the application will be dis- 
missed. Barker v. Stat... ...cce cc cr eee es ec cuceenececrees 


If, on investigation of an application to have the sanity of a 
convict under sentence of death determined, the judge finds 
that the convict appears to be insane, a jury should be im- 
paneled to try the question of insanity. Barker v. State.... 


Jurisdiction to investigate the question of the sanity of a 
convict under sentence of death is in the judge of the dis- 
trict court for the county in which the penitentiary is situ- 
ated. Barker v. State............6. alaiaies ais ios s o:ele ise siete eee 


- Instructions. 
An instruction that, if the jury believe a witness has testifled 
falsely as to any material fact, they may reject all or any 
portion of his testimony, held correct. Titterington v. 
State ......-.4- G2 Sete! dee Sedieed (sfondliarere he Gia la wie) erat erd. gace ee, oe + oes 
Where such an instruction is tendered, it is error to refuse 
to give it because it does not contain the qualifying words 
“unless corroborated by other competent proof.” Tittering- 
ton v. State.....-..-..eee Serene ere wera rer a arssa Sidceaererwies Sees 
Noninstruction on the question of good character, in the ab 
sence of a proffered instruction correctly stating the law, is 
not reversible error, Sweet v. Staté..... ccc csec ce ccceons 
On a trial for assault with attempt to commit rape, refusal to 
give certain requested instructions, held not prejudicial. 
Bipeet 0. Stabe: ooo ie ie bes ae. bik aioe Wane SGN owe Nas eases 
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289 


289 


289 


289 


289 


153 


153 


263 


263 


Refusal of an instruction concerning evidence of good char- © 


acter, held proper. Sweet v. State .......... dco uibiaie's}6 a i6bi5 ase 
Errors assigned put not argued will be considered as waived. 
Sweet vu. State..... as ialb-airst0: alos re avs a9 34,046:0 i laa WS wa A ee pes eharbloe 


Where two persons charged jatntly with a crime are 
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263 


INDEX. 


Criminal Law—Continued. 


27 


28. 


29. 


30. 


31, 


32. 


33. 


34. 


3b. 


accorded separate trials, an order refusing the request of 
the one on trial for the presence of his codefendant will not 
be reviewed, in the absence of any showing of prejudice. 
Krens v. State ...... Sie ete wees § sileral ta ieiahsl share ete ce eee eiaee sais : 


In construing instructions, all that is said im the entire 
charge on any question should be construed together. Reed 
Os QEAEE: osiia ence 5: cies cia ste 50s wietete tel biwle ede iee S's ee errr reer rer 


Refusal to instruct, “If any witness for the state has wil- 
fully testified falsely as to any material fact in the case, 
you are at liberty to disregard the entire testimony of such 
witness, unless corroborated by other evidence,” held error. 
Barber v. State ......... nie die @rarerois-eiS-wieiee-eie es a0b oie ela eieletieeior™ 


An instruction that disagreement of witnesses in minor 
points does not necessarily militate against the candor of 


867 


294 


509 


543 


any of them, approved. Barber v. Staté......ccccccccecves 543 


Jury. 
The guaranty of the constitution (art. I, sec. 11) that in 
criminal prosecutions the accused shall have the right of 
trial by an impartial jury cannot be limited by the legis- 
lature. Lucas Vv. Stat... ccc ccc cc ence cc ccnccccccccsceves 


Under sec. 468 of the criminal code one is not competent 
as a juror who has an opinion as to the guilt or inno- 
cence of the accused, unless he says on oath that he feels 
able, notwithstanding such opinion, to render an impar- 
tial verdict, and it must affirmatively appear from the 
whole evidence, upon a fair examination, that he is im- 
partial. Lucas v. State......ccceceees cece ee ceceeneescees 


Review. 
The defendant in a criminal trial is not prejudiced by the 
denial of a continuance on the ground of absence of ma- 
terial witnesses, if the matters to be proved by the absent 
witnesses are established by other witnesses and not con- 
troverted by the state. Lucas v. Staté.......cccccccceves 


Misconduct of the county attorney in the argument of a 
case will work a reversal, where it is reasonably appar- 
ent that such misconduct worked prejudice to the defend- 
ant. Powers v. State........ Sinise. 0 wave: die oisrareiarecetel rele OAV tes 


It is error for the judge to absent himself from the court 
room during the argument of a case, unless by consent 
of the parties. Powers v. Staté........ cece cece cece ccceee 


Commenting on the refusal of a married woman to testify 
in a trial for adultery, held prejudicial error. Powers v. 
SEALE. icine sean esci os Meise side ecee es SRR ee eee 
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36. 


87. 


38. 


89. 


40. 


Venue. 
Under sec. 11, art. I of the constitution, one charged with 


_crime is entitled to a change of venue, where there is such 


prejudice in the county against him or such a firm con- 
viction of his guilt that there is well-founded reason to 
believe he cannot obtain a fair trial therein. Lucas v. 
WLALE  cncrccccccsvcccecs iseewies rere Sis eibiei Bs wea eeisserecs oo 
The determination of the trial court on an application for 
change of venue will not be disturbed, unless it appears 
from the record-that its conclusion is wrong. Lucas v. 


BEOEE Sick inis che see Shei Seba wey n wear Rola NS eee WE he DELO eee 
A motion for a change of venue is addressed to the dis- 
cretion of the court. Sweet v. State.........ccccccccevece 
Showing on motion for change of venue, held to support a 


denial of the motion. Sweet v. State... .cccccecseccccsssves 
Verdict. 

In criminal trials, the verdict of guilty is not supported 

by the evidence, unless each element of the crime charged 

is proved beyond a reasonable doubt. Lucas v. State....see 


Damages. See BAILMENT. HUSBAND AND Wirz, 6. 


Deeds. 


1. 


As between the parties thereto, or where purchasers with- 
out notice are not affected, a deed will be corrected to cover 
the premises intended to be conveyed. Austin v. Brown.. 


. Where property was conveyed in consideration of support, 


a decree canceling the conveyance held proper. McIntire v. 
MEGINEITE  inisceieieis aye acepae t Srere, e830 svoshilg oye: aters Gioia aeiaisterediasiere 


. In a suit by representatives of a decedent to set aside a con- 


veyance for menta] incompetency, an answer filed in a suit 
by the aeceasead in nis litetime is inadmissible. Ames v. 


AMES ..00- eecncee eevcsccceeer TOeTTeTTeT ere eerr rere rey ey) 


Depositions. 


1. 


Depositions cannot be used as evidence against parties who 
were not notified of the time and place of taking the same, 
and did not participate therein. State v. Omaha Elevator 


Motion in district court to suppress depositions read by 
agreement in the county court, held properly denied. Union 


P. R. Co. v. Thompson...... siesswhgsiiele bbe b tie b eeceieiare.cieieleis oie. 
Dismissal. 
1. A court hag no power on dismissing a cause without preju- 


dice to a new action, to adjudge that a new action shall not 
be subject to the defense of the statute of limitations. Lin- 
EON Vi. COODET. .ccvvcccccccccccsccvercacscovsceseeccececece 
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Dismissal—Concluded. 


2. 


3. 


Where neither plaintiff nor his attorney are in attendance 
when a case is reached for trial, a judgment of dismissal 
should not be set aside, in the absence of a showing of due 
diligence. Poggenseé Vv. Feddern ....ccccscccccccccccccces 


Evidence on motion to set aside dismissal of a case, held 
insufficient to show due diligence. Poggensee v. Feddern.. 


Divorce. 


1. 


An application to change a decree for alimony at a subse- 
quent term must be founded on facts arising subsequently 
to the decree. Chambers v. ChAMbdeTS...ccececccccecsecees 


Authority to grant a divorce carries with it authority to 
adjust rights of the parties to personalty within the juris- 
diction.” Hays V0. HayS....cccovccccccccceccecces Sier8 0ssvesevere 


3. Alimony of $1,000 held not excessive. Hays v. Hays....... 


10. 


When alimony cannot be placed at a lump sum without 
injustice, it is proper to provide a stated sum at fixed 
periods. Hays v, Hays.......... Sereda sie sue cissosiaceias astsiahs 


. Evidence held to justify decree of divorce for extreme 


cruelty, and an order giving plaintiff custody of the chil- 
Gren. Hay V. Hays ..cccvcccccccvsccccavesnccccsccevcace 


Evidence held to warrant order for custody of .a child. 
Ohambers Vv. ORAMDETS corr cccccccccccccccccccscccenacees 


A court may at a subsequent term enter a supplemental 
decree as to custody of children, though the original decree 
contains no provision therefor. Chambers v. Chambers.... 


. On an application at a subsequent term for custody of 


children, the court may require the husband to pay a rea- 
sonable sum as costs to enable the wife to prosecute such 
application. Chambers v. Chambers....... Relerbis's Stewie: dace 


. Entering a judgment for attorney’s fees in favor of the 


attorneys by name held not reversible error. Ohambers v, 
ORGMDOETS 6.6 va vaidiee ed 6C 68.0 Se ce Sie se vee edinecesceedawsege 
Evidence held to sustain decree of divorce for desertion. 
Bascombe V. BASCOMDE .cececsceccvecccccscccesccvvccsece 


Easements. 


L 


2. 


An easement by prescription can be acquired only by ad- 
verse user for ten years, dating from the time when the 
cause of action from adverse user accrues. Roe v. Howard 


COUNTY acoccccceccccccrsvcccccerenseccscscccesscsseesees 


The easement of view from every part of the public street 
will be protected against unlawful encroachments. Bischof 
@. Merchants Nat, Bank... ccccoccccesccccccreccsccvccceces 
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Ejectment. 
Ejectment can be maintained only by one who has both a legal 
estate and a right to immediate possession. Zion H. DL. 
Church v. St. John’s BH. L. ONurch....ccccccccccccccccnccs 


Election of Remedies. 

1. One may treat title to property as having passed, and sue 
in assumpsit, or, on the theory that title never passed, he 
may sue for the wrong, but he cannot do both. Turner v. 
GUMS. Ssivinp8 wie obi ss iw G6. n'e0'9 616%5,8 0785 Oa cheating Gd 0: o1e eee wistdiere6 

2. The doctrine of election of remedies applies where one who 
has two inconsistent remedies, with knowledge of such fact, 
proceeds to enforce one of them. Turner v. Grimes........ 

3. Where a petition is both legal and equitable in character, 
plaintiff may elect to proceed at law, but a mere demand for 
a jury to try the issues of fact is not conclusive that plain- 
tiff has abandoned his claim to equitable relief. Ames v. 


0.0 eee Tee SE LE eR COCR ee OC e ee ore 


Eminent Domain. 

1. Where a railway company fails to make all persons inter- 
ested parties to condemnation proceedings, it takes the 
land subject to such liens as are prior to the rights of the 
parties to the proceedings. State v. Missouri P. R. Co..... 

' 2. All parties having an interest in land condemned are 
“owners,” and a lien for taxes is an interest in land. State 
VM. Missouri P. BR. CO. cc ccecce sens cncccccccccccccccsscceece 


Equity. See Courts, 2. New Triat, 2-5. 
1. Courts of equity have inherent power to refuse relief after 
F inexcusable delay. Hawley v. Von Lanken...cccccoscccece 
2. In applying the doctrine of laches the inquiry should be 
whether the adverse vartv has been nreindiced hy the delay 
and whether a reasonable excuse is offered. Hawley v., 
Von Lanken ........ Soi so Gye aerave ei 6 ees a eebsue Pee bi eee se ae 


3. Equity will not enforce against a vendee a technical for- 
feiture of an executory contract for the sale of land, if the 
defendant offers to do equity. Yeiser v. Portsmouth Sav- 


SOG BONG: wins da lative Soie 65 oedie nero ei6106'6.0 8180.0 0's Bee hie e calowes 


Estoppel. 
One who participates in a meeting cannot attack its validity. 
Burdick v. Sons & Daughters of Protection. ....ccccceceees 


Evidence. See Bums anp Notes. Criminau Law, 1-13. Deeps, 3. 
Disaissau, 3. Divorce, 5,6, 10. Hianways. WIL1s, 2, 4. 

1. Courts will take judicial notice of changed conditions dur- 
ing the past 38 years as affecting values of realty, and of 

the probability that during that time many witnesses have 
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Evidence—Concluded. 


11. 


either died or permitted ordinary events to pass from their 
memory. Hawley v. Von Lanken........csceceseee eaieipae 


. That a physician prescribed certain drugs used in mental 


disorders is not competent evidence to establish the insanity 
of the patient. Ames v. Ames ....... ive Sale aee cree aus « 


. The opinion of an expert witness on the question of in- 


sanity, which assumes the point in dispute, is valueless. 
AMES V. AMES cosccccccecvecnees iianGreta eneie ES EM ERE OER 
A principal is not bound by admissions of an agent, unless 
made during the transaction of business for the principal, 
and within the scope of the agency. Shoemeker v. Com- 
mercial Union Assurance CO....... tia élaeeereneierees sbi syalera gianna 


. Evidence in an action on a contract for insurance held in- 


sufficient to sustain verdict. Shoemaker v. Commercial 
UNION ASSUTANCE CO. cccrccccccccccrcccecencensece aia b esis a6 


. Evidence in an action on account held not to support the 


verdict. Blanke T. & C. Co. v. Hager........... elnplate Be bas 


. Evidence held insufficient to show that plaintiff had con- 


sented to the erection of an obstruction constituting a nui- 
sance. , Bischoff v. Merchants Nat. Bank........cccceeeeees 
Evidence held to show gift of a life estate in land. Merrvi- 
man v. Merriman ....... eee re atee sib iepabvidie exe se ntectikie so Sexete aloha’ 
Evidence in a suit to cancel deed, held to warrant decree 
for plaintiffs. Lucas v. County Recorder..........24. Slee 
Evidence in foreclosure suit held to sustain decree for de- 
fendants. Rose v. Dempster Mill Mfg. Go..... RS ree 
The burden of proof of an issue does not shift. Vertrees 
UV. Gage COUNTY .ccccsccerecseasoece wibjas Bisca-agb ele's ee ccceee 


Exceptions, Bill of. : 7 
1. The certificate of the presiding judge attached to a bill of 


exceptions, that it contains all the evidence, is sufficient. 
Sheibley V. USC... cccvcscecccrceccccecccesseesrsccsesecs 


. Under sec. 587a of the code, where there is presented what 


purports to be a bill of exceptions in two detached volumes, 
but one volume of which is certified, and the contents of 
this volume show that there was other material evidence, 
and there is nothing by which this court can determine 
whether the volume not certified contains the omitted evi- 
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dence, the bill will be quashed. State v. Paxton........ 214, 219 


. A bill of exceptions must be filed with and authenticated by 


the clerk of the trial court. Duncan v. Staté.............. 
A bill of exceptions wil] be quashed where it is not properly 


certified and identified. State v. Parton...........00...214, 


219 


872 INDEX. 


Execution. 
1. The title of a purchaser at execution sale depends on final 
confirmation of the sale and a conveyance in pursuance 
thereof. Westerfield v. So. Omaha L. & B. ASS’N...ccccceee 


2. The owner of real estate sold on execution retains the legal 
title and is entitled to the possession, rents and profits until 
final confirmation of the sale. Westerfield v. So. Omaha 
DEO Be: MEOW osc 65 68h Cea Cea R ee Mia e wae Tene Ew BREE 


Executors and Administrators. See APreEaAL AND Ersor, 6. WI 
NESSES, 4, 6. 

Ch. 28, laws 1891, providing when claims against an estate 

are barred, has no application to claims pending before 

its enactment. Hstate of Korjff v. Bueker...... err 


Fees. See OFFICERS. 


Forcible Entry and Detainer. 
To authorize an action for forcible entry and detainer, 
the relation of landlord and tenant must exist. Gies v. 
Storz Brewing CO...csccccccccccccccecccvens Sere sacle ale sevarenerd.® 


Forgery. 

To charge the crime of having possession of a forged deed, 
with intent to utter the same as true, with intent to de- 
fraud, as defined in sec. 145 of the criminal code, the 
words “knowing the same to be false,” or their equivalent, 
must appear in the information. Newby v. State.......... 


Habeas Corpus. 
Habeas corpus will lie to relieve relator from arrest for viola- 
tion of a void municipal ordinance. In re McMonies....... 


Highways. : 

1. Where adjoining landowners place fences so as to leave space 
for public travel, and the public use ibe space as a hignway 
for almost twenty years, it becomes a highway by dedica- 
tion. Cassidy v. Sullivan. ...rcccccccccccccvccccecceseucs 


2. Dedication of a highway may be accepted by the public. 
Cassidy V. SULIVan... cc ccccccccncccccccercccnssscssuceces 


3. Acceptance of dedication of a highway by the public is 
shown by user. Cassidy v. Sullivan.....iccccccccceecccce 


4. Evidence held to show a highway by dedication. Cassidy 
De BUND AN. eo 8% wie a2 sie ns Gwinn 016 wlespediw'slore teocesooceete ane tials aioccaces 


5. Evidence held to show the establishment of a public road 
by dedication. Eldridge v. Collins..... te e:eilerd: wre wed ores 8 eravel eats 


6. Evidence in a suit to enjoin the obstruction of a highway, 
held to justify the finding and decree. Eldridge v. Collins.. 


7. Courts will not presume that commissioners to assess dam- 
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Highways—Concluded. 


ages to the owners of land over which a@ road runs con- 
sidered it necessary to divert water and discharge it in 
such manner as to damage plaintiff, or that plaintiff was 
allowed damages therefor. Roe v. Howard County........ 


Homestead. See Morteaces, 1. Wats, 3. 


1. 


Where there is a mortgage on a homestead less than $2,000 
in value, and it is paid from the proceeds of a new mort- 
gage thereon, and the homestead is sold, a judgment en- 
tered while the first mortgage was in force does not be- 
come a lien on the premises. Goble v. Brenneman..... Siete 


2. An executory contract for the sale of a homestead, made by 
either husband or wife without joinder by the other, is 
void. Lichty v. Beale... .....ccrcccccccecccccccens sesees 

Homicide. 


1. 


Self-defense is extended to the defense of the person and the 
domicile, and an instruction correctly defining the elements 
of such defense is sufficient. Weed v. State... ..cceccecceee 


The opinions of nonexpert witnesses on the question of the 
insanity of one charged with a crime are entitled to little 
regard, unless supported by facts. Reed v. State...,...... 


. An instruction that, if deceased and accused were engaged 


in a scuffle, and while so engaged a revolver was accidently 
discharged killing deceased, defendant was not guilty, held 
as favorable to defendant as the evidence warranted. Reed 
Do RUQte) ic cdo cia s vias Sak Be ooh 5s Sobis vindis seeete clare ecwle es 
Where the court on his own motion has correctly instructed 
on all the issues, it is not error to refuse instructions re 
quested by defendant. Reed v. State... ..ceccccccsscescecs 
Where, by a supplemental motion for a new trial, the com- 
petengy of a juror on account of bodily infirmity is put in 
issue and determined, the finding will not be set aside 
on appeal, unless clearly wrong. Reed v. State........... 


Husband and Wife. 


1 


3. 


4. 


A husband may fix in good faith a domicile, and it is the 
duty of the wife to live with him there. Price v. Price.... 
A husband must- support his wife, and, when without just 
cause he fails to do so, she may enforce reasonable main- 
tenance, unless by abandonment or otherwise she has for- 
feited her right thereto. Price v. Pric€........-ccseecccee 
To defeat a wife’s claim for support on the ground of 
abandonment, it must be established by cogent proof. Price 
c RW <2 5 {| CeO ee RTC RRC Ra aCe 
Evidence tn a suit for maintenance held not to establish 
abandonment of the husband. Price Vv. Pric€....cccccccces 
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5 


. In an action by a wife for the alienation of the affections of 
her husband, evidence of the earning capacity and financial 
condition of the husband is admissible. Harvey v. Harvey.. 


6. In an action for alienation of husband’s affection, $3,000 


%. 


10. 


damages held not excessive. Harvey v. Harvéy.....s..00. 


. The contract of a married woman can only be enforced 
against the separate estate which she possesses at the date of 
the contract. Parratt v. Hartsuff...........e000- otiess. Oks 


. The husband or wife cannot, while living together and in 
joint possession of real estate, acquire title one against the 
other by prescription. McPherson v. McPherson........... 


. Husband and wife are presumed to occupy premises in sub- 
ordination to the title under which possession wag taken. 
McPherson v. McPhHErSON....ccccrecccccvvecsceucs SRK a 


Where a husband claiming title to land under a void tax 
deed quitclaimed to his wife and they jointly occupied the 
land, the husband thereafter buying the patent title, but not 
asserting title in hostility to his wife until the statute had 
run in her favor, held that the wife acquired title by adverse 
possession. McPherson v. MCPHETSON ....cccccceceveccees 


Indictment and Information. See Forgery. 


Injunction. See Courts, 5. Nuisance, 1, 3. TRADE Marks AND 


1 


TRADE NAMES. WATERS, 1. 
. The district court can vacate an order of injunction after 
the term, when the cause upon which it was granted has 
been removed. Lowe v. Prospect Hill Cemetery Ass’n..... 


Jurisdiction to vacate an order of injunction does not rest 
on the statutory provisions for vacating judgments after the 


term. [owe v, Prosnect Hill Cemetery Assn... 


. Relief against an injunction may be given in a summary 
proceeding on motion to vacate where the facts are undis- 
puted. Lowe v. Prospect Hill Cemetery Ass’n............ 


4. Where, in an action to enjoin defendants from using certain 


land for burial purposes, it is determined that such land is 
not a part of an established cemetery, a resolution of the 
city council that such ground is a part of the cemetery 
affords no basis for a vacation of the injunction. Lowe »v. 
Prospect Hill Cemetery AS8N.....ccccccevcseees o.a:d.d 5. aSeeces 


6. Evidence in a proceeding to vacate an injunction, held to 


6 


show no such change in conditions since the rendition of 
the original decree as would justify the vacation of the in- 
junction. Lowe v. Prospect Hill Cemetery Ass’n........+. 


. A question determined in an action in which a perpetual 
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Injunction—Concluded. 


7. 


9. 


injunction is allowed cannot be relitigated on a motion to 
vacate the injunction. Lowe v. Prospect Hill Cemetery 


BASEN wo iswesedere’s $154 Soe eliore:bl ever gs Gio wie '9'6,058 SC eeie o:6 o.e1eWleeere:e's'e'er8 


Where a defendant seeks the vacation of a perpetual injunc 
tion, the burden is on him to show that the threatened in- 
jury has been overcome. Lowe v. Prospect Hill Cemetery 
ASE 2 - - siciece stow sede ence ess chca' lateral, bile ca" aVe leiatold la0 isle atavaleeievs Gieetele 
Injunction will not lie where there is an adequate remedy 
at law. Mohat v. Hutt........ cieevaitwa ee SSG hare wieererextieees.6 


Where a party protests against the erection of a nuisance 
to the party about to erect it, and the latter disregards the 
protest, he cannot complain because the former delayed ten 
days in bringing suit to restrain the nuisance. Bischof 
w. Merchants Nat. Bank. ......cccccccccccecvcccscvecsveces 


Insane Persons. See CzIMInaAL Law, 14-19. Evmence, 2, 3. 


Instructions. See APPEAL AND Error, 14-18. BANKS AND BANKING, 


4. BastTarpy. Contracts, 6. CrrminaL Law, 20-29. Homi- 
OIE, 1, 3, 4. INToxicaTrna Liquors, 6. MASTER AND SERV- 
ANT, 9. MunicreaL Corporations, 4, TriaL, 3-6. 


Insurance, 


1. 


7. 


Where a member of a beneficial association agrees to be 
bound by subsequently enacted by-laws, such contract will 
be upheld when the by-laws are reasonable and legally en- 
acted. Lange v. Royal Highlanders...... Ree ee Pere 


. A by-law providing for the forfeiture of a benefit certificate 


when death is occasioned by suicide held reasonable. Lange 
v. Royal Highlanders.......... bsBeecwveswre ey eyioiu'e ieee S:d\oc'ese abe oie 


A by-law of a beneficial association providing for a for- 
feiture will be strictly construed, and, if passed in contra- 
vention of the statute governing such associations, will be 
held void. Lange v. Royal Highlanders.......ccccersevcas 


. Where the exercise of corporate power has been regulated 


by statute, the corporation cannot change the mode of the 


_exercise of this power. Lange v. Royal Highlanders....... 


Under sec. 91, ch. 48, Comp. St. 1903, a fraternal-beneficlal 
association must have a representative form of government, 
which requires that directors or other officers who manage 
its affiairs shall be chosen by the membership thereof. 
Lange v. Royal Highlanders. ..ccsccsccccceccecnes Serecics 
An attack on an illegal by-law of a beneficial association is 
not a collateral attack on the right of the society to do busi- 


85 


85 
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838 


188 


188 


188 


188 


188 


ness. Lange v. Royal Highlanders.......cccceseeeeeses 188, 196 


Where a fraternal-beneficial association has not complied 
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Insurance—Ooncluded. ‘ 

with the provisions of sec. 1, ch. 43, laws 1897, and adopted 

a representative form of government, its governing body is 

without power to adopt a by-law changing the terms of a 

beneficial certificate theretofore issued. Lange v. Royat 
Highlanders ...cccscccvccccccscccnvecccccesess side wise Site’ 196 

8. Suicide will not defeat recovery on a beneficial certificate 

not procured with the intention of committing suicide, 

unless the contract so provides in express terms. Lange v. 
Royal Highlanders ..ccccccecccccccccscscsccccsscccscesees 196 

9, An insurance policy on the life of one 14 years of age, 

not to be in force until the insured is 15 years of age and 

ig examined, and the examination approved, held valid. Se- 
curity M. L. Ins. Co. v. Miller... escccveee RibieisleGieidtea sees 257 

10. In an action on a life insurance policy, held that a medical 
‘" examination was waived. Security M. L. Ins. Co. v. Miller.. 257 

11. Under sec. 110, ch. 48, Comp. St. 1908, the auditor is not 

authorized to issue a certificate of organization to a society 

whose name so resembles a name already in use as to mis- 
lead the public. Knights M. O. W. v. Searle....ssscccceees 285 

12. Where the name of a beneficial insurance company contains 

a descriptive word by which the society is known, a pro- 

posed new company cannot incorporate that word as the 

characteristic word in its name. Knights M. 0. W. ». 
Bearle ......0. spedsieamaeheaeense bs dwébieis'desdaiee 24 6 0e Soe ter DOB 

18. It is for the jury to determine whether an injury to the 

hand constitutes a total loss of the hand within the meaning 

of a by-law of a beneficial association. Beber v, Brother- 
hOOd Of Ru Vesa viveice cov te eesweoessesaenecs es dasekie Saretere .. 183 

14, Where plaintiff pleads payment of an insurance premium, 


and the court instructs the jury that such payment 
must be proved, the requirement ig not satisfied by evi- 
dence tending to establish a waiver or postponement of 
time of payment. Shoemaker v. Commercial Union Assur- 
ance O0........ arid fers winners ae lowe hors wieleeiets asalaiececete. aces sooee 587 
15. The mere delivery by an agent of an insurance policy, in 
the execution of which he did not participate, held not to 
show authority to modify the contract. Shackleford & 


Dickey v. Indemnity Fire Ins. Co....... a aishei“eferate:wyaiere sceeee 680 


Intoxicating Liquors. See CounTiEs anD CouNnTY OFFICERS, 2. 

1. Where an applicant for a liquor license shows prima facte 
that the signers of his petition are qualified, a finding 
thereon in his favor will not be disturbed. In re MacKae.. 167 

2. Where a minor purchases liquor for another, who sent him 
to buy it, it is not a sale to a minor under sec. 8, ch. 50, 
Comp. St. Im ré MacRae...cccercessees wineieleeicees vietceeiees TOL 
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Intoxicating Liquors—Concluded. 


3. 


4. 


5 


? 


Where an applicant for a Nquor license tg charged before 
the licensing board with having sold liquor on Sunday, and 
the evidence is conflicting, a finding in his favor will not 
be reversed. Im Te MACRGC....ccccccccessccaccercccsseces 


Where the evidence shows that an applicant for a liquor 
license so screened the windows and doors of his place of 
business as to obstruct the view, held the licensing board 
should have refused him a license. In re MacRaeé.......... 


she board of fire and police commissioners of a metropolitan 
city may, for good reason, refuse a license to sell liquors, 
though no protest be made. In re JOTGeNSeN....-.ccreecoes 


In an action for damages from the sale of liquors, it is not 
necessary that the liquors furnished by defendant be the 
sole or even principle cause of an injury to plaintiff, and 
to so instruct is erroneous. Wiese v. Gerndorf.........+-- 


Irrigation. See WATERS, 


Judgment. See INJuNcTion, 6. 


1. 


ad 


6. 


In a divorce suit, a decree of a court of a sister state, whose 
laws authorize it, decreeing title to lands in Nebraska, held 
conclusive in this state. Fall v. Fall..... tis: di dietavelass'wieve@-ovete 


Where the courts of a sister state having jurisdiction of the 
parties, and of their equitable rights in property owned by 
one or both, by its decree determines those rights, such 
decree must, under the provisions of the federal constitu- 
tion, be given full faith and credit by the courts of this 
State. -Fall v. Fall. .ccccccesccccrestnesvieccvecvessecseess 


. If no action is taken by one decreed to convey land, the 


decree can in no manner affect title to land in another state. 
FOU 9. FA 665 cece oe oes owas eee eestor eee aia ete eleie easvecetelereseis 


. A decree to convey land in another state acts only on the 


person and cannot affect the title to the land. Fall v. Fall.. 


The clause of the constitution of the United States requir- 
ing full faith and credit to be given in each state to judicial 
proceedings of other states does not prevent an inquiry as 
to jurisdiction of the subject matter. Fall v. Fall......... 
A judgment on the merits is a bar to a subsequent action 
on the same demand as to any admissible matter offered or 
which might have been offered. Lowe v. Prospect Hitt 
Cemetery ASSN. .ccccccccsccccrescccveceneareecseesereccs 
A question once decided becomes the law of the case, bind- 
ing on the parties and those claiming under them in all 


'gtages of the litigation. Lowe v. Prospect Hill Cemetery 


ASS cccrcccccccarcccterccccccseentsscesceseevsssevecnes 


157 


757 


401 


826 


104 


104 


120 


120 


120 


85 


85 


878 


Paes INDEX. 


Judgment—Concluded. 


8. 


9. 


10. 


11. 


12. 


13. 


14, 


15. 


16. 


17. 


The defense of res judicata is only available as to matters 
in issue and determined. Douglas v. Smith.....cscccceeee 


A decree fixing the status of a series of notes secured by 
a single mortgage is binding on one who, in a subsequent 
suit, attempts to avoid its effect. Preston v. Morsman..... 
A proceeding cannot be maintained to vacate a decree of 
foreclosure, based on an allegation of fact which was in 
issue and determined in the trial which resulted in such 
decree. City of Lincoln v. Lincoln Street R. C0........006- 


A judgment by a district court in conformity with a permis- 
sible interpretation of an ambiguous mandate from the 
supreme court is not subject to collateral attack. Clark v. 
POTS: ois bE Ca hells oiscn be Cae ee OSS Gale eee ete te eee e See tie bes 


One claiming title to personalty under attachment sale in 
justice’s court must show notice to defendants of the pend- 
ency of the action and that the property claimed was at- 
tached therein. Beckwith v. Dierks L. & C. C0....cccecaees 


Where there is personal service, a default confesses every 
material allegation well pleaded. Parratt v. Hartsuff...... 


In an action to recover money, in case of default, judgment 
can be rendered for no greater sum ‘than ig indorsed on the 
summons. Elmen v. Chicago, B. & Q. R. CO......ceevenees 


Where several defendants are sued as conspirators in com- 
mitting a tort, actionable if committed by one alone, a 
judgment against one or more may be sustained without 
proof of a conspiracy among all. Harvey v. Harvey........ 


Sec. 482 of the code, which provides when a judgment shall 
become dormant, does not apply to a decree for the sale of 
specific real property. Medland v. Van Htten......ceecsess 


Where a district judge adjourned a term of court, the day 
to which court was adjourned, being the first day the judge 
was present and the court ready to transact business, was 
the ‘first day of the term, as applicable to the lien of judg- 
ments rendered during the term. Parrott v. Wolcott....... 


Judicial Sales. See APPEAL AND Error, 7. 


1. 


Where, in foreclosure of a tax certificate, an issue as to the 
description of a lot is determined, a sale will not be dis- 
turbed upon motion to set it aside for irregularity in the 
description. Medland v. Van Etten.....ccccceccccercccees 


. Objections to appraisal of property sold at judicial sale 


should be filed before the sale, except where fraud is 
charged. Lewis v. Morearty ....ceccccecw ce ccccvcevecvecs 


3. Where no injury is shown, a judicial sale will not be set 
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Judicial Sales—Ooncluded. 


aside for irregularity in selecting a tenant as one of the 
appraisers. Brockway V. POMETOY.....ccccesccccccesecees 


Where there fs no evidence of fraud, the appraised value 
of real estate under an order of sale will not be set aside. 
Medland v. Van Etten ..ccccccccccsscccncccccsccccccscess 


One holding the equity of redemption cannot complain that 
the purchaser at a judicial sale, who bids as trustee for 
plaintiff, is not such trustee. Medland v. Van Etten....... 


. The viewing of property by the judge who decided the mo- 


tion to set aside a sale thereof, held not error. Medland 
De VON Bete: 2 aes v6 6 0sbae 6 ais bre O04 0 Nie Ga 8 PES EVRA CORO EES 


Notice of judicial sale of lands must be published for 30 days 
next preceding the sale and must appear in all regular 
issues of the paper. Stevens v. NGYlUT......ccceeccesceece 


. One who purchases at a judicial sale, without questioning 


the validity or priority of an apparent lien, deducted by 
the appraisers, is estopped from so doing. State v. Several 
PGP Cels: Of: LONG oiiisce cigs 6 0voie $0 vied ores oo obeles 0.0 bleeweies 6 bees 


During appeal from confirmation of a judicial sale, the su- 
preme court has jurisdiction to entertain an application to 
redeem. Thesing v. WeSteTgren. ..ccccccercccccccenccccee 


Jurisdiction. See Courts. 


Jury. 
1. 


See CriminaL Law, 30, 31. ; 
Where the regular panel of the petit jury has been dis- 
charged, it is not error, in a criminal case, to summon a new 
jury under sec. 664 of the code. Barber v. Stateé.......see- 


. Ch. 176, laws 1905, which prescribes the method of selecting 


juries in counties having less than 30,000 inhabitants, is 
invalid because impossible of execution. State v. Reneau.. 


. Where, after conviction, the competency of a juror is chal- 


lenged because he has been convicted of a felony, the fact 
that counsel for the accused failed to examine as to his in- 
competency in that respect is a waiver of such objection. 
RCM Ve HbA iss eevee wdiea ces isie eee oaeee eee be eee eee eee 


Justice of the Peace. 


1, 


2. 


In an action of forcible entry and detainer a specious claim 
of ownership will not oust the jurisdiction of a justice. 
Olark v. Tukey Land CO...cccssccnnncsccccesscccscveveses 


The taking of fees by a justice for services for which no fee 
is allowed is actionable under sec. 34, ch. 28, Comp. St. 
Leese v. Oourier P. & Ps OOccsccccvcccvencnccscccevccesece 
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Landlord and Tenant. 
L. Parol agreement between landlord and tenant, held a valid 
lease for four months. Schickedantz v, Rincker........... 312 


2. Notice served by a landlord, after making a parol agreement 

for a new lease for four months, notifying a tenant that, if 

. he held over his first term, he would be taken as occupy- 

ing for another year, held inoperative to set aside such 
parol lease. Schickedantz v. Rincker.......... paiaterebtostrerd cs 312 


3. A tenant cannot, while occupying premises, deny his land- 
lord’s title thereto. Gies v. Store Brewing CO.......+.06. 698 


4. Where a tenant from month to month makes default, after 
such default he is a tenant at sufferance, and such tenancy 
may be terminated by the statutory notice. Clark v. Tukey 
LONE CO. ceccccccccccreccccccccce wibteie Wve eitra ee oi Ste ateraiets eee 326 


6 The statute of Nmitations of an action of detainer against 
a tenant at sufferance begins to run on the termination of 
the tenancy. Olark v. Tukey Land CO. ..cccccccesceccceces 3n0 


Libel and Slander, 

1. Where the publication of a libel actionable per se 1s ad- 
mitted and justification pleaded, it is error to instruct that 
the burden is on plaintiff to establish the allegations of his 
petition. Sheibley v. Fales... cc cc ccc ccccceccecves seseetesg 823 


3. A newspaper article, charging a person with originating and 
circulating false and malicious reports attacking the char- 
acter of another, is libelous per se. Sheibley v. Huse...... 811 


8. Under sec. 131 of the code it is sufficient to allege that the 
libelous matter was published of and concerning plaintiff. 
Sheibley v. Huse ..ccccccccccccceveces S666 se SBiele een etee 811 


4. That a libel was copied from another paper is not a defense, 
but it may be shown in mitigation of damages. Sheibley 
Vi USE careccccccccccccvccesercoce oeceees vecees ccecsceee S11 


5. The publisher of a newspaper may expose false and de- 
famatory matter circulated concerning a candidate for pub- 
lic office, but he may not libel another. Sheibley v. Huse... 811 


6. The title of a published article is a part thereof, and must 
‘be considered in determining whether the publication is 
libelous. Sheibley v. Nelson........ asi bee one ewe .eeee eee. BOF 


7. Charging a person with being a blackmailer is libelous per 
se, Sheibley v. Nelson... .cccccccccescccseccccevccccscens S04 


Limitation of Actions. See LANDLogD anD TENANT, 5. 
Where, in an action to recover money, the summons bore no 
indorsement of the amount for which judgment would be 
taken if defendant failed to appear, the issuance and service 


INDEX. 


Limitation of Actions—Concluded. 


Literary Property. 


1. 


of an alias summons, held not to relate back to the time of 
the original summons, so as to stop the running of the stat- 
ute of limitations. Elmen v. Chicago, B. &d Q. R. Co...eee- 


The unauthorized use of the literary production of another 
furnishes no ground for the recovery of damages except 
through the federal copyright laws. State v. State Jour- 
NGL COs. cicies ei eee eae wees ene Bae Sieh ctesevese aoe ieve lee enaree%e 


. The unauthorized use of literary property of the state, not 


protected by copyright, and its manufacture into books will 
not give the state title to the books, so as to enable it to 
enjoin their sale, or entitle it to an accounting. State v. 
SLATE SF OUPNEAL - CO wiais-siécsieid i006 Bho Cie Sie Seale ceid wale 0 sSresialard sie’ 


Mandamus. 


1. 


Where an ordinance of a village required the proprietors of 
billiard-halls to pay an occupation tax on the second Tues- 
day of May, a tender on the first Tuesday in May held pre- 
mature, and an application for a writ of mandamus to com- 
pel its acceptance properly denied. State v. McMonies..... 
Mandamus will be denied, when it would be unavailing if 
allowed. State v. Cronin. ..ccccccccccccccvccecsecnceneees 


. Mandamus will not lie to correct errors of the county board 


of equalization as to the liability of property to taxation. 


State v. Drerel ......cecceseees dae SiSidtang esata diated oteiw orale. 6 
. Title to public office cannot be tried by mandamus. State v. 
Hyland ....... SB steer eice id) SAR Maveier he i oy oheid: SBrceiterezes sveltvereioaue sserece: « 


Mandamus will lie to compel an officer whose term has ex- 
pired to deliver to the person who holds the certificate of 
election and has qualified the books, papers, money and 
other property of the office. State v. Hyland... .cesccceees 


Married Women. See HUSBAND AND WIFE. 


Master and Servant. 


1. 


4. 


A servant, though an infant, who from experience is pre- 
sumed to know the hazards of a business, is not entitled to 
the same notice of dangers as one inexperienced. Central 
Granaries Co. UV. AUlb. ccc cece cece cence ect eeete eens 


. The master is required to provide only such facilities for 


the operation of machinery as are in general use. Cen- 
tral Granaries Co. v. Ault......... eid Lie Seata, aedcerac wile! oder eet sere 


. Whether a master is negligent in providing a place for a 


servant to labor is a question for the jury. Central Gran- 
aries CO. Vv. Atlt.. cece ccc cece cece en eeeeeees ee e's Sat ereie 


The test of negligence in methods, machinery and appli- 
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Mas’er and Servant-—Concluded. 
ances is the usage of business. Central Granaries Co. v. 
PUL ik Sioa sass cai encore eid bne rieteew sa a hala be ae o siebiele sia-eis- tee iuseore 


5. That a chain on which plaintiff and other workmen were 
pulling broke, held not conclusive that it was not adapted to 
the purpose for which furnished. Standard D. & D. Co. v. 
AOTTIS: si sisgn est Rea lieses Weer r ee eee ee ee eae 


id 


While it is the duty of an employer to see that appliances 
are reasonably safe, this docs not relieve the employee from 
the exercise of his own judgment in their use. Standard 


D. & D. C0. v. Harris. ccc ccc ccc een cc cece nececuneeeees 480 


%7. The master does not guarantee the safety of his servants, 
but is bound simply to use reasonable care in providing a 
safe place to work. Cudahy Packing Co. v. Wesolowski.... 


8. Where one is placed by the negligence of another in a situ- 
ation of peril, his attempt to escape danger, even by doing 
an act which is dangerous and from which injury results, 
is not contributory negligence. Cudahy Packing Co. v. 
WOSOLOWSKE. fieseiie ssi. 626 9 are-0.'5 5 dlaco's 01, bianeins Sayeia, 8 bus nce 86 a8 eee 


9. Instruction as to duty of master held not prejudicial. 
Cudahy Packing Co. v. WesolowsKi ...ccccccccccvvevenccs 


Mechanics’ Liens. 
In a proceeding to foreclose a lien for materials, a general 
denial held sufficient to put the materialman on proof of the 
amount due for materials furnished. Lee v. Storz Brewing 


(0) ee een Te eR Tee ee TC RCT RRR ENT CMT non eee 


Monopolies. See Srarures, 5, 9. 

1. In a suit under ch. 162, laws 1905, held under the facts that 
the presumption obtains that the suit, brought soon after 
the act took effect, to enjoin a continuation of the associa- 
tion and restrain the defendants from carrying out its pur- 

‘ poses, was necessary and proper for the enforcement of the 
act. State v. Omaha Elevator CO..... ccc ee ceceseeececeeee 


In a suit under ch. 162, laws 1905, relating to monopolies, 
to restrain violations of the act, held that the court is not 
authorized, in the first instance, to declare a forfeiture of 
the charters of corporations found to have violated the act. 
State v. Omaha Elevator CO. ..cccccaccvceccvcscsetceveces 


2. 


Mortgages. See APPEAL AND Hrror, 8. 

1. A promise by a creditor to a husband, who is sole 
debtor and owner of the title of a mortgaged homestead, 
will not discharge the lien because not concurred in by the 
wife. McKinley-Lanning L. & T. Co. v. Johnson........ ise 


2. Under sec. 677 of the code prior to the amendment of 1903, 
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Mortgages—Ooncluded. 


~ 


the purchaser at a foreclosure sale could not recover for 
the use of the premises where the order of confirmation was 
superseded pending an appeal. Westerfield v. So. Omaha 
Th. (GBs ASSN sie ee atee ine 68ie wis hare'e, 8:0 60,0 e Sie Beles bieie whee bee 
The word “defendant® in sec. 4776 of the code, relating 
to a stay of an order of sale, applies to the mortgagor or his 
privies and not to cross-petitioners seeking to enforce a lien 
or to parties having a contingent interest in the property. 
Clark v. Pahl..... Bane ecco nc cere eeeceverenerensecesevoree 
A mortgagee may, by agreement, fix the rights of his as- 
signees to the mortgage security. Preston v. Morsman...e. 
The grantee of a purchaser at foreclosure sale held not 
liable to a junior incumbrancer for rents and profits, where 
such junior incumbrancer does not seek to redeem. City 
of Lincoln v. Lincoln Street R. Co........... acco cesveseve 
A sheriff’s deed takes precedence from date of its record of 
all unrecorded conveyances and incumbrances by the mort- 


. Bagor, of which the purchaser had no actual notice. Get- 


11. 


chell v. Roverts...cccccccscccscees di ete ose Site's) salle /eibse'-o sa SiGe a8 


The better practice is not to decree a deficiency until after 
the report of the foreclosure sale. Parratt v. Hartsuff..... 


. The cause of action for a deficiency judgment does not ac- 


crue until the coming in of the report of the sale. Par- 
ratt v. Hartsuff ......seeeee Ane eee ee eescceceoeee 
Application for a deficiency judgment may be heard on 
motion after report of the sale. Paorratt v. Hartsuff....... % 


. Evidence in a foreclosure suit held to support the decree. 


Cathers v. Linton .......ccccceresenenee Sibi seceelaveecoiencielalerd 
Evidence in a foreclosure suit: held to sustain decree for de- 
fendant. Gilman v. Crossman...... Evreerre eer re or 


Municipal Corporations. See MAnpamus, 1. 


1. 


ad 


Under the Omaha charter of 1893 (Comp. St., ch. 12a, sec. 
118) a cause of action on an award of damages for prop- 
erty taken for a street did not accrue until a lapse of time 
sufficient for the creation of a special fund to pay such dam- 
ages. Rogers v. City of Omaha............6¢ Lia aes wanna # 
In an action against a city for damages for injuries, where 
the petition does not show the filing of a notice complying 
with sec. 36, art. I, ch. 13a, Comp. St. 1889, it is demurrable. 
Nothdurft v. City of Lincoln...... abiereiereeieeuwn seers hearer se 


. Evidence in an action against. a city for personal injuries, 


held sufficient to sustain a finding of constructive notice of 
the defective condition of a bridge. City of Central City v. 


MOT QUES: v0.5. 6:05e:e 6,006 0. 0d d.0 baw 6 wralee o's Sb dseine¥.e's Oe buls b e'ecele 


58 


161 


358 


523 


688 


706 


706 


706 


420 


696 


318 


76 
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Municipal Corporations—Concluded. 

4. In an action against a city for personal injuries resulting 
from a defective bridge, it is not error to instruct that 
actual notice to the municipality is not necessary, where 
the defects are such or have existed for such a length of 
time that they might by the exercise of ordinary diligence 
have been discovered and repaired. City of Central City v. 
MGT QUAS: oe 5isi8 o'5 05k wins Sei0:5 Oa eiale Ventas yOSesieieere OeEs eee eee ee LOS 


6. A city of the metropolitan class cannot petition itself for 
improvements in a street improvement district. Herman v. 
City: OF OMAR s 063k cc Si aad so oss Coe ae ieee se accesses 489 


6. The power conferred on cities of the first class to sue and 
be sued carries with it the power to compromise suits. 
Farnham v. City of Lincoln... .cccccccvecccccvcssncccscces B02 


7. The provisions of sec. 4, art. IX of the constitution, relating 
to release of taxes, do not apply to special assessments, and 
municipal authorities can compromise suits involving the 
validity of such special assessments. Farnham »v. City of 
TANCOUR: oo oad ioe sje BRS se 660 hea ee eee ois.a eed oc cate seiseeees DUS 


8. The law authorizing the incorporation of villages does not 
contemplate including in the corporate limits remote terri- 
tory or agricultural lands. State v, Clark........ seececes 620 


9. Agricultural lands cannot be included in a village to obtain 
a@ sufficient number of residents to incorporate, without the 
consent of the owners. State v. Clark... ..ccccccesceccces +620 


10. Evidence held to show less than the required number of 
residents within a village necessary to incorporate. State 
Ds OVOP G5 wis a Sie scan 6 Sta evn ino eso sss esecasbidig ala. ws dso: ia (sib wie Beier evelevate ie 5io" O20 


The charter of villages confers on the trustees power to 
regulate billiard and pool-halls, but not to suppress them. 
Btate Vv. MCMONICS. ..cccecccecaccvecccccesvesesessesccecses 443 
Im TE MCMOnies .accccccccccceccrccccccccsccsccececveseee WOE 


New Trial. 

1. A new trial will not be granted to allow newly discovered 
evidence on an issue established in one’s favor, or on an 
immaterial issue. Kidder v. Maynard....... becuse eceees & 286 

2. A court of equity will grant a new trial, if application is 
made when a court of law cannot, but a court of equity 
will grant such relief only for newly discovered evidence, 
surprise or fraud, or circumstances beyond one’s control. 
Bankers Union of the World v. Landis......... co vccecceee 625 

8. Where one has not used diligence in making his defense 
he will be denied a new trial. Bankers Union of the World 
V. LONIS...cccccccccpecccccccrcccescersces pececcsccccsee 625 


11 
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New Trial—Concluded. 


4, 


In an application in equity for a new trial, plaintiff must 
plead and prove that he has a valid defense. Bankers 
Union of the World v. Landis... .ccccccececcccecees Serre 


. Evidence in a proceeding in equity for a new trial held to 


sustain the decree. Bankers Union of the World v. Landis.. 


. Where all the codefendants join in a motion for a new trial, 


which is not good as to all, the motion should be over- 
ruled. Harvey v. Harvey...... i waged C8: 5 ar ea he au ea\s 0 hes 


. The statement by a juror in the jury room of his knowl- 


ege of a fact not material to the issues is not misconduct 
requiring a new trial. Douglas v. Smith.......e.eeee- ene 


Notice. See JupiciaL Sates, 7. VENDOR AND PURCIIASER, 4, 


Nuisance. 


1. 


Injunction will lie to prevent the erection of buildings in 
violation of a municipal ordinance, though they are not 
nuisances per se, if their erection will work special or irrep- 
arable injury to individuals or their property. Bangs v. 
Dworak ..... Cae LASER ADEE SU RME RNA See ee ate tessse Sykoeleer aieatase 


. ADY permanent structure which encroaches on a public 


street and impedes travel is a nuisance per se, unless au- 
thorized by competent authority. Bischof v. Merchants Nat. 
Bank ..cscceeee Ate aac Maree Sah avesae Seeth Bie wee'te Secale cibieeace eee 


. A private person seeking to restrain a public nuisance must 


show special injury to himself. Bischof v. Merchants Nat. 
BANK caccccecvecee mieten areiewa eure Wace a lui violate Biers orsccaceye rere ss 


. Where a nuisance is not permanent, and damages are not 


recoverable in one action, the injured party has no ade- 
quate remedy at law. Bischof v. Merchants Nat. Bank..... 
A permanent nuisance is one presumed to continue indefi- 
nitely. Bischof v. Merchants Nat. Bank........... a Vigiaraane 


. A structure constituting a nuisance, not an inseparable part 


of a building, held not a permanent nuisance. Bischof v. 
Merchants Nat. Bank. ...cccccessccscsercscvecs Hereenwwees 


Officers. See Manpamus, 4, 6. 
A public officer must perform his duties for the compensa- 


1. 


tion fixed by law. Power v. Douglas County.....scsecceoes 


. Where the compensation of a public officer depends on 


fees of his office, he must look to such source alone. Power 
v. Douglas County...... ELECTR 6 RERRAA SEARED ENTREE ENDS SE 


. The surety on the official bond of an officer is not liable 


for the penalty of $50 imposed by sec. 34, ch. 28, Comp. 
St., for exacting fees in excess of those prescribed by stat- 
ute. Eccles v. WaLKer. cc ccceccccccnccccsccccccecssececees 
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625 
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Partnership. 


1. 


The record of a certificate provided for in sec. 27, ch. 65, 
Comp. St., is not the only evidence by which a partner- 
ship may be established. Houfek v. Held & CO....cececcees 


. When a parol contract of partnership to deal in land is 


fully performed by a sale of the land, an action for an ac- 
counting may be maintained against the partner who held 
title. Norton v. Brink...... baie e dcererous Boise eine ee As? ssbecevene 


. Evidence of a parol contract of partnership to deal in land 


must be clear and satisfactory. Norton v. Brink ........ 


A parol agreement between two persons to purchase a tract 
of land together, where the purchase is made by one, 
who pays the purchase price and takes the title, held not 
to create a partnership. Norton v. Brink... ..cccccccevscees 


Payment. 
While a creditor may apply a payment, where the debtor fails 


to do so, there is an exception to this rule where money is 
received from a third party whose property will be liable 
for the debt in case the money is not applied on the third 
party’s liability. Lee v. Storz Brewing C0....cccssrcceceee 


Physicians and Surgeons. 


1. 


Under sec. 580 of the code the district court has jurisdic- 
tion to review an order of the state board of health revoking 
the license of a physician. Munk v. Frink......... aoereteveeie 


. A complaint filed before the state board of health to procure 


an order revoking the license of a physician, held sufficient. 
Munk VO. Brink... ccccccccccccccccccccccccsans ease wiigueahayar's ae 


. An instruction in a prosecution for practicing medicine 


without a license directing a verdict of not guilty, held 
erroneous. State Vv. WALKET....ecccccceccccscccersneeecece 


Pleading. See AcricuLTuRE, 1. APPEAL AND Error, 2, 4. MUNICI- 


1. 


2. 


3. 


4. 


PAL CORPORATIONS, 2. * 
A petition stating facts entitling plaintiff to both-legal and 
equitable relief, held equitable. Ames v. Ames....... avaanes 


If, after leave to file an amended petition, another petition 
containing no new allegations is filed, held proper to strike 
{t. Loghry v. Fillmore County. ......scasecccerccsseences 


A petition declaring on an appeal bond, which contains no 
allegation showing a breach of its conditions, is subject to 
demurrer. Moriarty v.-Cochran......... decode esi chereduics wipieiers 
A petition in an action for libel, defective in charging a pub- 
lication thereof, is cured by an answer which admits such 
publication. Sheibley v. Hus€....cscccccccecsccccscsscens 
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Pleading—Concluded. 
5. A plaintiff may plead in reply new matter not inconsist- 


ent with his petition, and contradictory to or supplemen- 
tary of facts pleaded in the answer. Mellor v. McConnell.. 


6. Where there is a provision in a contract exempting one from 
fulfilling it if a certain condition may arise, he must, when 
sued, plead the condition to have advantage thereof. Omaha 
Feed CO. v. Rushforth... ccccccccccsccncccsecccevecesccees 


q. Where a petition shows laches, objection may be taken by 
demurrer. Hawley v. Von Lanken ...cececccscccccrcccecs 


Principal and Agent. See EvmpENcs, 4. 
Where the act of an agent is one which requires authority in 
writing, thosé dealing with him are charged with notice of 
that fact and of limitations in such written authority, and a 
contract beyond the scope of such authority is not binding 


on the principal. Frahm v. Metcalf... .cccscccccccevvcces 
Process. 

1. The return of an officer may be impeached by extrinsic evi- 

dence. Goble v. Brenne€man....cccccccscccccnccccaceseecs 


2. A mistake in the date of the return and answer days of a 
summons may be amended by the district court. Barker 
Co. v. Central West I. CO. ccccccc rn cccsvccccencessevccces 


Quieting Title. See Courts, 4. 
Where a purchaser of land has procured a deed by false repre- 
sentations, the grantor may rescind, and have the deed 
canceled, and the title quieted in him. Reynolds v. Rick- 


GAUECT covccrerereccesccscccccesassccecsscssccrearecssrecs 


Quo Warranto. 
Quo warranto will lie to determine the validity of an order 
incorporating a village. State v, Clark... ...ccccecccsccees 


Rape. See Criminat Law, 1, 2. 


Real Estate Agents. 
1. A written contract between the owner of land and a broker 


for its sale does not contemplate an exchange thereof. 
Lucas v. County Recorder... cccscccescevccccsssccvcecscees 
2. Allowance of $300 as commission for services in exchange 
of properties, held compensatory. Lucas v. County Re- 


COTHMET secvcccccvcccccccesccvcvcrecaeseerecccsensenessrore 


Receivers. 
The appointment of a receiver is an ancillary proceeding. 


City of Lincoln v. Lincoln T. CO... cccccccccecevsccsccvees 
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Reference. 

1. Where there has been a fair hearing before a referee, and 
there is no evidence of accident or surprise preventing a 
full investigation of the facts, nor that further evidence can 
be furnished to change the result, a motion to recommit 
will be denied. State v. Omaha Elevator CO.....ccceceseee 


2. The report of a referee will not be set aside if the evidence 
supports his findings. State v. Omaha Elevator Co........ 


Sales. 
1. Where one by reason of false representations agrees to ex- 
tend credit to a buyer, he may, on discovering the fraud, 
repudiate the agreement. Omaha Feed Oo v. Rushforth... 


2. Where one repudiates an agreement to extend credit because 
of false representations, and the agreement is so changed as 
to require cash on delivery, it becomes a new agreement, re- 
quiring no new consideration. Omaha Feed Co. v. Rush- 


TOTER wcccccecccecee steele eee bei kisheho.sra'e'eleie Weiala, Siniwrere sein 505 0° 


Schools and School Districts. 
1. The records of school district meetings should be construed 
so as to give effect to the intention of the voters. Quisen- 
Bber/y v. SCHOOL District... .ccccccccccccccccscceccscsevece 


2. Resolutions of a school district held to vest the officers of the 
district with power to sell a schoolhouse and build a new 
one on a designated site. Quisenberry v. School District... 


Sheriffs and Constables. P 
1. Sec. 42, ch. 28, Comp. St., not only limits the salary of the 
sheriff, but requires him to look to the income of his office 
for such salary and the salaries of his deputies. Power v. 
Douglas County ....066 niestie Meee saya ele esa ai wisree ees a.e Staite ind cere 


2. Persons summoned by the sheriff under his authority to 
summon the power of the county are not deputies, and the 
sheriff is not liable to them for compensation. Power v. 
Douglas County .cccccccccccccccccscccsccccccscsccssesece 


Specific Performance. 

In a suit to enforce performance of @ contract to sell real 
estate which it is claimed was entered into on behalf of a 
corporation by its officers in their individual names, it is in- 
cumbent on plaintiff to show that the corporation authorized 
or ratified the contract. Parmele v. Heenan & Finlen...... 


Statute of Frauds. 
1. Equity protects a parol gift of land, if accompanied by 
possession and the donee has made valuable improvements. 


654 


654 
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Merriman v. Merriman...ccccccccccccece ae eee ee eoeseseee Bae 


2. The authority of an agent for the sale of real estate, if not 


INDEX. 


Statute of Frauds—Concluded. 


in writing, is void under the statute of frauds. Frahm v. 
MCU sce a tei5 elon! od lesdia rene aia a ee wre ub iae Meee Ganda eas 


. A writing that neither names the parties to a contract 


nor describes them is not sufficient under the statute of 
frauds. Frahm v. Metcalf... .ccccsccccccecaces Sud ersvereeece ace 


. An oral contract for the sale of goods for a price exceed- 


ing $50 is void, unless in compliance with the statute of 
frauds, Comp. St., ch. 32, sec. 9. Orr v. Hall.......0.. tare 


. A contract within the statute of frauds will be enforced 


when executed. Norton v. Brink...... asaya efasiecaceres eevee: ae" arog 


. A parol agreement between two persons to purchase land, 


held void under the statute of frauds. Norton v. Brink.... 


Statutes. See Brindaes, 2. 


1. 


All statutes upon the same general subject are regarded 
as a part of one system, and later statutes are supple- 
mentary of those preceding them. State v. Omaha Elevator 
Oe Seb EEL AR OR OORT Ws Sata eases sid acdoety sels 


. Statutes in pari materia should be construed together. 


State v. Omaha Elevator CO... cc cccccccccvcccecccvevveeaes 


. In construing a statute, the intention of the lawmakers 


will prevail over the literal sense of the words used. State 
DE DOLE: xe hinieceieti go ee CRON Sie WOW ee Br8 Oi OR EEN BRO MORES 


. Unless it appears from its terms that an act applying to a 


certain class of persons is meant to cover all regulations 
affecting them, a later general act will not be held to ex- 
cept the persons embraced in the former act from the opera- 
tion of the later. State v. Omaha Elevator Co........ acshape 


. The~anti-trust act of 1897 (laws 1897, ch. 79) was repealed 


by Implication by the act of 1905 (laws 1905, ch. 162), 
except as to the first section thereof defining trusts. State 
v. Omaha Hlevator Co......... Wiebe sisieaversee ead Re pa Moke CaP e 


. Where the legislature has passed two statutes upon the 


same subject, if the later does not embrace a material 
portion of the first, it will not repeal so much of the first as 
is not included within its scope. State v. Omaha Elevator 
COs a. Fes cess we ayesaeiSid Series, Soe die Salata db oela ares lan's aepbents ORs ae asian 


. Repeals by implication are nut favored, and, where two acts 


are repugnant, they should be so construed, if possible, 
that the latter may not repeal the former. City of Central 
City v. Marquis..... ae ona ee ates sieiendie asaletere ni bilsseebs Sale Sreieleberereete 


. Where a statute is incomplete the court cannot supply 


defects to give validity to the act. State v. Reneau........ 
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Statutes—Concluded. 


9. 


Ch. 114, laws 1887, and ch. 80, laws 1897, prohibiting com- 
binations by grain dealers to fix the price of grain, do not 
except such dealers from the operation of the general anti-’ 
trust acts of 1897 (laws ‘1897, ch. 79), and 1905 (laws 1905, 
ch. 162), applying to all illegal combinations to fix prices. 
State v. Omaha Elevator Oo........ pibigie duaveldue eleise aie @xe.dmerelee 


Taxation. See ManDAMvus, 3. 


1. 


10. 


The remedy, in the first instance, of one who conceives that 
his property is excessively valued for taxation is to apply 
to the board of equalization to correct the error.. Hall v. 


MOOTE: sews edeiee ds ie yy dow and cess eee Mire Safes cd phe ieae 2% 


. On appeal from a board of equalization, the cause must be 


tried on the questions raised by the complaint before that 
tribunal. Nebraska Telephone Co. v. Hall County......... 


. Manner to determine the value of the tangible property of 


express, telephone or telegraph companies for taxation 
pointed out. Nebraska Telephone Co. v. Hall County...... 


. The general control given the state board of equalization 


and assessment over county assessors, held not to include 
the power to direct them in valuations, nor in determining 
whether property is assessable. State v. Drecel..... Centers 


. The county board of equalization has jurisdiction to deter- 


mine the liability to taxation of property which the law 
requires the county authorities to assess. State v. Drezel.. 


. The failure of the county clerk in making up the tax list 


to prepare a statement of lands on which taxes are de- 
linquent does not void the lien of the taxes. State v. Mis- 
BOUTE Pe FC, COs, ui0'o 8 bocce 050.055 Ohio o'6 6b 90 8b 6 bebe ek web aoe oe 


Public parks of a city of the metropolitan class are not 
taxable property under subd. III, sec. 110, ch. 12a, Comp. 
St. Herman v, City Of OMANG......ccccccccccccncess ieee es 


. Taxes levied and assessed for general revenue purposes con- 


stitute a lien superior to the lien of a tax sale certificate 
issued prior thereto. Medland v. Van Etten............... 
A railway company in condemning land is not the agent 
of the state, making the land exempt from taxation. State 
v. Missouri P. R, Co...... otbd Gea Socree Ste lelsl ass Saisterse we-wlad bela be 


One against whose property a default decree on construc- 
tive service hag been rendered in a tax suit under Comp. 
St., ch. 77, art. IX, is not entitled, as a matter of right, 
to have the same opened after the term, either under sec. 82 
of the code, or the general equity powers of the court. 
State v. Several Parcels Of Land. ..sccsccccccccccccscccces 
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Taxation—Concluded. é 


11. 


12. 


18. 


14, 


15. 


16. 


17. 


Trade 


Under Comp. St., ch. 77, art. IX, one may have the validity 
of a tax determined before he is deprived of his property; 
put he may be required to wait until confirmation is applied 
for to litigate that question. State v. Several Percels of 
DiGi eiste ves ere eiote's, o:0ee sivte,e 0a: aster (a fois’ eos sharaia ete/s(o-e.etb.5 less ones 
Evidence held sufficient to show a designation by the county 
board of a newspaper to publish the notice required under 
the “Scavenger” act, Comp. St., ch. 77, art. IX, sec. 7. 
Blate  D.. CLON oes oeieae 866 0a vin Saw sien 0k Wa H8 C0 85'0 50% 8:8 w'O 
In a tax suit under the “Scavenger” act, the disregarding 
of an unauthorized appearance of an attorney purporting to 
answer for ali defendants in default, held proper. Several 
Tracts of Land v. State...... Gta Ie WSs 80 GaSe wine atesecde Wisc aleee's o ‘ 
A mortgagee is not a necessary party to an action against 
the owner of the fee to foreclose a tax lien. Hall v. 
MOOTE: salsa sisacnidieie!s 80-018 86:5 0 ONG, FEE UTS ee eee ewe bse sae SS 
An appeal from a decision of the county board of equaliza- 
tion lies to the district court, and not to the state board of 
equalization. State v. DreZel ...ccccccscccccccevecccesens 
Where the description of property ordered sold by decree 
of foreclosure is such that its identity can be ascertained, 
the decree will not be vacated for uncertainty. City of 
Lincoln v. Lincoln Street R. CO... ccc cee cc ws ecnceecesecs ; 
Sec. 3, art. IX of the constitution, granting the owner of 


real estate sold for taxes a right of redemption for two’ 


years from the date of sale is self-executing, and a junior 
lienholder is not entitled to a decree ordering the sale of 
such property without the right of redemption. City of. 
Lincoln v. Lincoln Street R. CO. .ccersccccaccccccesecccecs 


Marks and Trade Names. 

Where a mercantile company has acquired a trade name 
in a locality, it is entitled to protection against a competi- 
tor using a name of similar import. Regent Shoe Mfg. Co. 
v. Haaker ......seeee OT ee ee ee cere roe 


. It is an infringement on a trade name to use in the same 


locality and in the same line of business a name so similar 
that customers will not distinguish between them. Regent 
Shoe Mfg. Co. v. Haaker........... i Deje Yahaye aieyare ga anareceaiensee 
To constitute an infringement on a trade name, the two 
places of business must be in actual competition with each 
other. Regent Shoe Mfg. Co, v. Haaker....sscceesceecess 
When the owner of a trade mark seeks to restrain a com- 
petitor from injuring his property by false representations 
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MWrade Marks and Trade Names—Concluded. 


Trial 
. An assignment of causes for trial, not fixing a day certain, 


to the public, he must not in his trade mark or advertise- 
ments be guilty of misleading representations. Regent 
Bhoe Mig. Oo. Vv. Haaker....csvcccccccccccvcsvccctacssccce 


. A mere exaggerated puff of one’s goods is not such a false 


representation as will prevent relief in equity. Regent 
Shoe Mfg. Co. v. HAGker...cececcvccccccecscecescesccvoes 
Evidence in a suit to enjoin the use of a trade name, held 
not sufficient to fully sustain the decree. Regent Shoe Mfg. 
C0. VU. FGGKET, einceee ctecs vse veeevieseeseveensas Seve see oe 


See AppeaL AND Eenorn. Criminal Law. 


igs subject to change as may be required to meet contin- 
gencies. Poggensee v. Feddern........ eS is o.e nies 8 eeiaiers wees 
In the absence of special circumstances, one cannot com- 
plain because his case is advanced on the assignment of 
cases for trial by a continuance of a case preceding it. 
Poggensee v. Feddern....ccsccccccesscsscccccencacs eiers.0's: 


. A party has a right to have his theory of the case sub- 


mitted to the jury, when there is competent evidence to 
support it. Colgrove v. Pickett......... beso oe ia:d Biers: 6 eiesewiess 


. An instruction which authorizes a verdict upon a finding of 


certain facts, held erroneous, unless it includes every essen- 
tial fact. Standard D. é D. Co. v, Harris.......-.4. Saksteieiste 


. An instruction, complete in itself, which omits an essential 


° 


1. 


fact ig not cured by other instructions. Standard D. & D. 
CO, Vv. HOTrTis cc ccccccccccccccccesccccccscscsces sleiseie eas 


Where evidence is received without objection on a question 
not in issue, the trial court cannot exclude it by an tnstruc- 
tion, nor can the party on appeal urge that it was not an 
issue. Union P. R. Co. v. TROMPSON. ...sccccerescacce salar 
Where a case is tried on an agreed stipulation of facts and 
oral and written evidence, the jury should consider all the 
evidence, though part of it may be inconsistent with the 
statement of facts. Hunt v. Van Burg....cccserecsses ieee 


. Though evidence is uncontradicted, if diverse inferences of 


10. 


fact are warranted thereby, the fact is for determination 
by the jury. Allen v. American B. 8. CO....cccceccoes eee 
In an action for damages for an injury, where the undis- 
puted evidence is that plaintifi’s negligence was the proxi- 
mate cause of the injury, the question is one of law for the 
court. Chicago, B. & Q. R. Co. v. Schwanenfeldt..... seeee 
A nonexpert witness having given conversations and de 
scribed the conduct of a grantor alleged to be mentally in- 
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Trial—Concluded. 
competent, it is for the court to draw inferences there- 
from. AMES V. AMES...ccccccrccecceccccveccccscaccecess 473 


. 


11. Action of the trial court in the examination of a hostile 
witness, held not prejudicial. Hackney v. Raymond Bros. 
CTATHe CO. .cccrecccccccnvrcavcvcccsccccscerececccsssness U9 


Trusts. See Monoporiss. 

1. To create a fiduciary relation by contract, consent of the 
trustee to assume that relation must be expressed in the 
contract, or derived therefrom by necessary implication. 
State v. State Journal CO.....cccscccccsscccccsscsecesves 240 


2. Merely reposing confidence in another does not of fiself 
create a trust, nor make a trustee of the one in whom con- 
fidence is reposed. State v. State Journal CO....sceeceees 240 


3. Where two persons agree orally to purchase land, and one 
pays the price and takes title, no resulting trust arises in 
favor of the one who contributes nothing. Norton v. 


Brink scccrcccsevvccscnsscccccrcccsscceceserccscsesasessns DID 


Vendor and Purchaser. See Equity, 3. 
1. To conclude a binding contract for the sale of land, the offer 
must be accepted substantially as made. Frahm v. Metcalf... 241 


2. A contract affecting real estate is not void for uncertainty, 
if the land can be identified with the aid of parol evidence. 
Hiskett v. BOZarth...ccccvccccccccccccccceccsccscseccsene 10 


3. A sale is a transmutation of property or a right from one 
person to another, in consideration of a sum of money, as 
opposed to barters, exchanges and gifts. Lucas v. County 
RECTAN cicrvincavcvs cosoedecsdatevaccieeretesvecceesosece BOl 


4. Possession of land is notice of equities; and a purchaser of 
land from one not in possession takes it subject to the 
equitable right of one in possession thereof. Fall v. Fall.. 104 


Venue. See Carmina Law, 36-39. 
In a prosecution for contempt the judge may refuse to trans- 
fer the cause to another judge, unless it appears that a fair 
trial cannot be had or some other statutory ground exists. 
Back Vv. State... cccccccccrcvcsccccccccescccccccseeressees G03 


Waters. 

1. Where an appropriator of water does not beneficially use 
the amount diverted, and there is enough water, if eco- 
nomically used, to supply him and certain riparian owners, 
he cannot enjoin the use of the water by such owners. 
Court House Rock Irrigation Co. v. Willard. .cccccsecvreve 408 
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Waters—Concluded. 
2. Where water flows in a well-defined course, its flow cannot 


Wills. 
. Where lands were devised to a daughter with a limitation 


be interfered with by a landowner nor by public authori- 
tles to the injury of neighboring proprietors. Roe v. 
HOwGrd OOUunty ccccccccecccccccccccccccrcccscencscvecses 


over contingent upon her dying within a term of years with- 
out surviving issue, and the daughter died within the term 
leaving such issue, the latter succeeded to the estate in fee” 
Bimple. Yoesel v, Rieger. ....cccceccsscccnccsccsoses Saves 


. Evidence held to establish testamentary capacity. In re 


Estate of Nelson .....cccesevee ale: Sareiela‘eindveisrals owioreveiae aoe 


. Under sec. 17, ch. 36, Comp. St., a homestead, the separate 


property of the wife, at her death, vests in her surviving 
husband for life, and the wife cannot dispose of the Hfe 
estate by will. Brichacek v. Brichacek .......eeeee ee/eiels 


. Parol evidence is admissible to explain a latent ambiguity 


in a will. St. James Orphan Asylum v. Shelby...eccessece 


Witnesses. 
1. 


6 


Where a defendant in a criminal case offers himself as a 
witness, he is subject to the same rules of cross-examination 
as other witnesses. WNickolizack v. State............6- aceite 


. A witness cannot be cross-examined as to any fact collateral 


to the issues, for the purpose of contradicting him by other 
evidence if he should deny it. Nickolizack v. State..... se0 


. Where the state’s attorney, on cross-examination of the ac- 


cused asks him if he has not been guilty of a similar offense, 
he is concluded by the answer. Nickolizack v. State...... 


. In a suit by a married woman against the representatives 


of a deceased person for specific performance of a contract 
with the deceased, the husband of the plaintiff is a com- 
petent witness in her behalf. Hiskett v. Bozarth.......... 


. An expert witness will not be permitted to usurp the fune- 


. 


tions of the jury. City of Central City v. Marquis........ . 


A party is not prohibited from testifying by sec. 329 of the 
code, unless his adversary represents a deceased person in 
the issue being tried. North & Oo. v. ANgelo.....cseccccees 
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